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ADVERTISEMENT. 

fN  this  Volume,  n  o  S&ttkjnent-Cafes  are  inferted  ; 
becaufe  I  have  already  communicated  to  the  Public, 
in  a  feparate  Colle6lion  (in  Quartoj  All  the  Cafes  upon 
that  Subjedl,  which  were  determined  within  this  Period, 
together  with  many  Others.  However,  for  the  Sake 
of  thofe  Gentlemen  who  may  not  be  poireffed  of  that 
Colle6lion,  I  have,  in  the  Table  at  the  End  of  this 
Volume,  given  a  full  Abridgement  of  each  Settlement- 
Cafe  that  falls  within  the  Compafs  of  it. 


T 


AND 

H  E    Reader  is  defired  to  add   the  following  Words   at 
Pa.  1330  and  1865,  refpedlively ;  "jiz. 

Rex  verfus  Inhabitants  of  Stockland. 


See  this  Cafe  abridged,  In  the  Table;  and  at  large  in  the 
Quarto-Edition  of  my  Settlement-Cases,  N^.  163. 
Pa.  508  : 

AND 

Rex  ve?-fus  Inhabitants  of  Staunton  under  Bardon. 

See  this  Cafe  abridged,  in  the  Table;  and  at  large,  in  the 
Quarto-Edition  of  my  Settlement-Cases,  N''.  178, 
Pa.  SS^' 


Lately  publijhed  in    Quarto, 


SERIES 

OF      THE 

DECISIONS 

O    F 

The  c  o  u  R  T  of  iBting'0  Benc?^ 

UPON 

SETTLEMEN  T-C  A  S  E  S; 

FROM 

The  Death  of  Lord  RAYMOND  in  March  1732, 

T   O 

The   End    of  Trinity  Tbrm    1768. 

By     JAMES     BURROW    Efq; 

In  Two  Volumes,  with  proper  Tables. 

Sold   by  B  A  R  N  E  S    T  O  V  E  Y. 


A  Chronological  TABLE  of  the  Names  of 
the  CASES  contained  in  this  Volume, 
according  to  the  Order  of  their  Determi- 
nation. 


Michaelmas    Te  rni    i  7  6 1 , 
2  Geo.  3. 

SU  L  S  T  O  N  V.  Norton,  Page 
1235 
Stevenfon  "j.  Snow,  1237 

Morris  1;.  Pugh  and  Harwood,  1241 
Wright,  ex  dimilT.  William  Clymer 

v.  Littler  et  al'.  1244 

Rex  V.  James  Wheeler  1256 

Roe,  ex  dimiff.  Duke  of  Bolton  v. 

Grantham  1259 

Medhurft    ■.  Waite  1259 

Rex    V.  George  Scott  and  Edward 

Hams  1262 


Hilary  Term  1672,    2  Geo.  3. 

Rex  V.  Barker  et  al',  ^         1265 

Rex  v.  Heydon  and  Four  Others, 

1270 

Church-wardens    of     St.    Saviour's 

Southwark  v.  Smith,  1271 

Stephenlbn,  Gent.  v.  Hill,  1 273 

Fenton-u.  Emblers,  Executor  of  May, 

1278 
Appleton  1;.  Smith,  1282 

Ingle  ^1.  Wordfworth,  et  al',       1284 
Sone  V.  Afhton,  1287 

Fair-ckim,  ex  dimiff.  Fowler  et  al', 
-u.  Sham-title,  1290 

Part  IV.  Vol.  Ill, 


Rex  v.  Heydon,  Head,  and  Roper, 

Page  1304 
Reavely  v.  Mainwaring  Efqj  W"alker 

et  al',  1306 

Rex  V.  Clarke  et  al',  ^308 

Rex    V.    Inhabitants    of   Minchin- 

Hampton,  1308 

Eajler  Term  1762,    2  Geo.  3. 


1314. 


Rex  V.  SmoUet, 

"v.  Hamilton, 

Maxwell  v.  Mayer, 

Rex  1).  Inhabitants  of  St.  Devereux, 

•  V.  Williams,  ^S'/ 

V.  Davis,  13  V 

V.  Baylis  etal',  Juftices  of  Peace 

for  the  City   of  Glouceftcr, 

1318 

Tri?iity   Term   1762,    2  G.  3. 

Colebrooke  "j.  Dobbs,  I3'9 

Rex  -y.  Rifpal,  1320 

Hart,  qui  tarn  &c.  11.  Hawkins,  1322 
Rex  "J.  Sir  Thomas  Harrifon,  Cham-, 
berlain  of  London,  1322 

1329 

Stockland, 

1330 

Rex 


Rex  1'.  Plunket  Efq; 
Rex  'V.   Inhabitants 


Qi 


Rex  1'.  Harris  et  al', 
a, 


A  Chronological  Table,  fr'r. 


Rex  V.  Pitt,      I 
V.  Mead,  5' 


P^2'^^335 


Michaelmas    Term    1762, 
3  ^^^-  3' 

Governor  and  Company  for  fmelting 
down  Lead  6cc.  v.  Richardfon  Efq; 
and  Others  1341 

Bird  1'.  Randal],  1345 

Price  V.  Nesle,  J  354 

Trott,  qui  tarn  6cc  I'.  Welch     1357 
Rex  1'.  Heydon,  1359 

Hunt  T.  Coxe,  J  360 

Willbn  1'.  Ducket,  1361 

Rex  v.  William  Clarke,  1362 

Filher  v.  Prince,  1363 

Rex  V,  Whitear  et  al',  1365 


Hila?y  Term  iy62y   3  G, 


eo. 


Howard,  Widow,  and  Another,  Ex- 
ecutors,   1'.    Jemmet,    Executor, 

1368 

EaJIcr  Term  1762,    3  Geo.  3. 

Bonafous  v.  Rybot,  1370 

Moncafter  v.  Watfon  et  al',       1375 
Rex  V.  Barker  et  al',  ^379 

Plumer,  Spr.  v.  William  Marchant, 
Adminillrator  of  Peter  Marchant, 

1380 
D'Ayrolles  Efq;  -u.  Howard,  1385 
Rex  V.   Corporation  of  Weft  Loe, 

1386 
Rex  V.  Thomas  Haydon,  ''■3^7 

Palmer  %'.  Needham,  J389 

Le  Breton  v.  Braham,  13  89 

Tr'mhy  Term  1763,    3  Geo.  3 . 

Rex  V.  Showier  and  Atter,         1391 
Bates -u.  Gamble,  '^l^Z 


Glover  "y.  Black,  Fage\-^^Cj'. 

Mayor  of  Yarn.outh  i).  Eaton,   i^o- 
Stephen   and  Another  v.  Coftor  anu 

Another,  1408 

Lade,  Bart,  r.  Holford  Efq;  et  Ux', 

et  al',  1416 

Brown  -o.  Chapman,  1418 

Woolmer  and  Another  v.  Muilman. 

J4ly 
Rex  IT.  Dr.  Harris,  1420 

Combe  Efq;  •:■.  Pitt,  14? 3 

Rex    V.   Sir  Francis  Blake  Delaval, 

William  Bates  and  John    Frain?, 

1434 
Rex  V.  Eurbage,  1440 


Michaeh?:as    Term 
4  Geo.  3. 


1763, 


Right,  on  the  Demife  of  Francis 
Baflet,  Efq;  v.  Thomas  and  Ano- 
ther, 1 44 1 

Rex   V.    Lihabitants   of  Titchfield, 

H47 
Jennings  v.  Martin,  ^447 

Rex  -J.  Inhabitants  of  St.  Peter's  in 

Dorchefter,  1448 

Pullen  V.  White,  1448 

Hilary  Term    J  764,   4  Geo  3. 

Harris,  Executor  r.  Jones,        i4fi 
Wel>  "J.  Radford,  14^, 

Rex  V.  Inhabitants  of  Salford,  1452 
Rex  V.  Bankes  Efq;  et  al',  14^2 

TuUett  1;.  Linfield,  J4?'7 

Rex  1).  Juftices  of  Peace  for  the  City 
of  London,  1456 

Rex  v.  Inhabitants  of  Winterbourn, 

1458 

Rex  V.  Inhabitants  of  St.  Andrew's 

Holbourn    and    St.    George    the 

Martyr,  14^8 

Rex  "J.  Lyon,  1461 

Rex  r.  Sir  Edward  Simpfon,      1463 

Eajier 
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Eajler  Term  1764,    4  Geo.  3, 

The  King  v.  Philip  CarteretT 

Webb  Elq;  M468 

The  Same  againft  the  Same,    J 
Marder  et  Ux',  v.  Lee,  1469 

Rex  V.  Robotham,  1472 

SouKby  "0.  Hodglbn,  1474 

Rex  V.  Smith,  _  1475 

Hodibn  V.  Richardtbn,  .  1477 

Rex    V.    Inhabitants    of   Openfliaw, 

Triquet  and  Others  r.  Bath  /  g 

Peach  and  Another  -u.  Bath  \       ^' 
Cracraft  1;.  Gledowe,  1482 

Rex -u.  Inhabitants  of  Leeds,      1484 
Rex  V.  Latham  et  al'.  Six  of  the  In- 
BurgefTes  of  Wigan,  14'^5 

Trinity  Term  1  7  6  ^ ,    4  Geo.  3 . 

Swift,  ex   dimiff.  Neale  et  Ux',  v. 

Roberts,  148:^ 

Francis  v.  Wyatt,  1498 

John  late  Bifhop  of  Lincoln,  now 

Bifliop  of  Saliibury  v.  Wolforftan, 

1504 
Reed  v.  Cole,  15 12 

Rex  "v.  Le  Chevalier  D'Eon,  J  5  13 
Grant -u.  Vaughan,  1516 

Rex  V.  Juftices  of  Peace  for  Wilt- 

fhire,  ^  1530 

Baddcley  1;.  Leppingwell,  1533 

Bidlefon  Efq;  Adminiftrator  1;.  Why- 

tel  Efq;  1545 

Wilfon  and  Another  n.  Smith,  1550 
Harker  et   al'.^i;.   Birkbeck  et  al', 

Mylock -u.  Saladine,  1564 

Rex  V.  Philipps,  Lucas,  and  Gibfon, 

1564 


Michaehnas  Term   1764, 
t^'Geo.  3. 

Trinder   1'.  Watfcn    and    Another, 

Page  1566 
Walker  1;.    Perkins,  Adminiftrator, 

1568 
Rex -J,  Baptift  Rebord,  '  5^^9 

Evans,  ex  dimiff.  Brooke  Bart.  v. 
AftleyElq;  et  al',  '^Sl'^ 

Silk  V.  Rennett,   Un.  dV,  J 58 3 

Ilawes,  Executrix  v.  Saunders,  1584 
Combe  Efq;  ^'.  Pitt,  ^586 

Oulton  jun.  v.  Perry,  1592 

Menetone  v.  Athawes,  ^592 

Swann  "j.  Broome,  ^595 

Hilary  Term  1765,   3  Geo,  3. 

Timmins  v.  Rowlifon,  1603 

Peart  and  Another  v.  Weft^arth  and 
Another,  i5]o 

Rex  -v.  Sir  William  Trelawney,  Ste- 
ward and  Capital  Burgefs  of  Weft 
Loe  1 6  1 5 

Rex  V.  Granger,  1617 

Frogmorton,  ex  dimilT.  Bramftone 
V.  Holyday  et  al',  1618 

Chapman,  ex  dimifl"".  Oliver  et  al',  1:. 
Brown  et  al',  1626 

Rex  1'.  Jokph  Hall,  1636 

Shubrick  v.  Salmond,  1637 

Rex  1;.  Inhabitants  of  Spotland,  1641 
Rex  •;;.   Holmes,  Mayor  of  Wigan, 

Rex  1;.  Felix  Mac  Donald,  1645 

EaJIer  Term  1765,    5  Geo.  3. 

Rex  V.  Vice  Chancellor  <^c  of  Cam- 
bridge, ■'647 

Pillans  and  Rofe  v.  Van  Mierop  a  id 
Hopkins,  '663 

Lock- 
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Lockwood  V.  Dr.  Coyfgarne,     Page 

1676 
Rex  V.  Ellen  Taylor,  late  Bent,  1679 
Combe  Efq;  1;.  Pitt,  1682 

Rex  V.  Wroughton  Efq;  and  Others, 

J6S3 
Oates,  ex  dimiff.  Markham  'v.  Cooke, 

1684 

Bright  "J.  Furrier,  1687 

Kex  V.  Samuel  Dixon,  wkj- 

Surman  v.  Shelleto,  1688 

Butterworth   and   Barker  i\  Walker 

and  Waterhoufe,  1689 

Money,  Watfon,   and  Blackmore  r. 

Dryden  Leach,  1692,  1742 

Rex  v.  Inhabitants  of  Burton  Brad- 

ftock,  1694 

Rex  V.  Righton  Efq  iSiit. 

Trinity  Term  1765,  5  Geo.  3. 

Rex  1;.  Edmund  Thirkell,  1696 

Rex  V.  Ofborn,  1697 

Rex  V.  Eundem,  1698 

Rex  V.  John  Storr,  ibid. 

Goodright,  ex  dimilT.  Tyrrell,  Wid. 

V.  Mead  and  Shilfon,  ^7°3 

Rex  1;.  Atkins,  J706 

Rex  "y.  Gillet,  l;07 

Salvador  1;.  Hopkins, 7  .,., 

Heaton  v.  Ruckcr,     ]" 

Rex  v.  Robert  Hann  and  John  Price, 

Juftices  of  Peace  for  the  Burrough 

of  Corfe-Caftle,  171'^,  i  >  86 

Evelyn  Bart.   Executor  of  Sir  John 

Evelyn  Bart.  1.'.   Chichefter  Efq; 

1717 
Rexi'.  Midlam,    ? 
Idem  V.  Eundem,  i  ' 

Millar  -u.  Yarraway,  1723 

Greetham,  Widow  v.  The   Inhabi- 
tants of  the  Hundred  of  Theale, 

ibid. 
Rex    V.    Inhabitants   of  Uttoxeter, 

1725 


Wefton  "c.  Mafon,       7       „ 
Wcllon  V.  Chapman,!      ^^^^  ^7^5 
Rex  -;'  Inhp.bitants  of  White  Church 

Canonicorum,  1729 

Biffex  V.  Biffex,  ibid. 

Fontainier  1;.  Heyl,  ^73^ 

Rex  1'.  Inhabitants  of  St.  Luke's  in 

Middlefex,  ibid. 

Rex  V.  Bake  and  Fifteen  Others,  ibid 

Michaehnas  Term    1765, 
6  GeOy  1. 

Ricord  i\  Bettenham,  '734 

Money  et  al',  *.'   Leach,  1742 

Bulbrook  v.  Sir  Robert  Goodere  and 

and  Others,  1768 

Fabrilius  t'.  Cock,  1 771 

Leith  r.  Mac  Ferlan,  ^772 

Johnfon  v.  Jebb,  ibid. 

Bond  and  his  Wife  1?.  Seawell   and 

his  Wife,  ^773 

Lavie  and  Another,  Aflignees  of  Jane 

Cox,   a  Bankrupt  'v.  Phillips  and 

Others,  Aflignees  of  John  Cox,  a 

Bankrupt,  1776 

Rex  1'.  Roger  Aiken,  ^7^5 

Rex  V.  Hann  and  Price,  1786 

Ruffell  ^'.  Stewart,  '^j'^J 

Gray  -u.  Afliton,  J 78 8 

Knox  Efq;  V.  Coftello,  1789 

Holcombe   and  Another  v.   Wade, 

1792 
Harvey  v.  Peake,  ^793 

Zouch,  ex  dimilT.  Abbot  and  Hallet 
•y.  Parfons,  794 

Peter  Gander's  Cafe,  1-09 

Rex  r.  Thomas  Rogers,  Samuel  Mat- 
thews and  John  King,  ibid. 
Rex  1.  Marfden  et  al',                 18 12 
Wharod  ^'.  Smart,                       18^.3 


Hilary 
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Hilary  Term  1766,    6  Gto.  3. 

Rex  V.  Inhabitants  of  Under  Barrow 
and  Bradley  Field,  Pifge  1824 

Wihbn  V.  Mackreth,  //W. 

R.ex  V.  Spencer,  Common  Council- 
Man  of  Maidftone,  1827 

P,.ex    V.    Inhabitants    of    Silchefter, 

1840 

Fotterel  -u.  Philby,  1841 

Rex  V.  Crookes,  i^(/. 

Regula  genera  lis,  1842 

Hernaman  v.  Bawden  et  al',  Execu- 
tors of  Ford,  1844 

Benfon  v.  Sir  Thomas  Frederick, 
Bart.  1845 

Hefketh  v.  Braddock,  1847 

Rex  V.  Inhabitants  of  Dunchurch, 

1859 

Sir  Geo,  Colebrooke  Bart.  v.  Elliott, 

ibid. 

Rex  V.  Inhabitants  of  Staunton  under 
Bardon,  1865 

Eajier  Term  1766,    6  Geo.  3. 

Mayor  and  Commonalty  of  ColcHef- 
ter  V.  Seaber,  Executor  of  Wil- 
liam Seaber  his  late  Father,     1 866 
Chave  v.  Peter  Calmel  Efq;        1873 
Dr.  Bettefworth  v.  Hugh  Parker  Bell 
Efq;  ,  1875 


Rex  V.  Inhabitants  of  Ingleton,  Pao-e 

1877 
Rex  'V.   The  Redlor  of  St 

(Soho) 
Poftlethvvaite  v.  Parkes, 
Rofe,  ex  dimilf.  Vere  et  al'. 


Ann 


V. 


t  s 
J  877 
1878 
Kii!. 


1S81 
1886 
1 89 1 


Williams  v.  Leper, 

Butter  ^'.  Heathby, 

Gates,  ex  dimiflT.  Wigfall  v.  Brydon 
et  al",  1895 

Armdrong,  ex  dimiC  Tinker  et  al', 
V.  Peirfe  et  al',  1898 

Rex  V.  Lookup,  1901 

Rex  ^'.  Helling  et  al',  ^9^4 

Rex  V.  Inhabitants  of  Ecclefal  Bier- 
low,  in  Sheffield,  1905 

Carter  v.  Boehm,  ibid. 


T'?'i?iity  Term  1766,   6  Geo. 


1 


Rex  V.  Inhabitants  of  Frome  Sel- 
wood,  1920 

Campbell  v.  Daley,  ibid. 

Rex  V.  Inhabitants    of    Ilmington, 

1921 

Regula  generalisf  ibid. 

Simon  1;  Motives,  ibid. 

Rex  V.  Honorable  Peter  Mackenzie, 

1922 

Catchlide,  Widow  and  Adminiitra- 
trix  V.  Ovington,  ibid. 

Walton,  Affignee  ^'.  Bent,  1923 
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AN 


An  Alphabetical  TABLE  of  the  Names  of 
the  CASES  comprifed  in  this  Volume. 


A. 

APPLETONi;.  Smith,  Page 
1282 
Armftrong,  ex  dimiff.  Tinker  et  al', 
V.  Peirle  et  al',  1898 


B. 


Baddeley  v.  LeppingwelU  ^533 

Bates  V.  Gamble,  i  393 

Benfon  v.  Sir  Thomas  Frederick  Bart. 

1845 

Bettefworth   (Dr.)  v.   Hugh  Parker 

Bell  Efq;  1875 

Bidlefon  Efq;  Adminiftrator -u.  Why- 

1545 

1345 
1729 


te;  Efq; 
Bird  v.  Randall, 
Biflex  "J.  Biffex, 
Blackmore  et  al',  v.  Leach, 


1692, 

J  742 

Bonafous  1;.  Rybot,  ^37° 

Bond  and  his  Wife  1;.  Seawell  and 

his  Wife,  -  1773 

Bright  "-i;.  Purrier,  1687 

Brown  v.  Chapman,  141 8 

Bulbrook  v.  Sir  Robert  Goodere  and 

and  Others,  1768 

Butter  V.  Heathby,  1891 

Butterworth  and  Barker  v.  Walker 

and  Waterhoufe,  1689 


C. 


Campbell  v.  Daley,  Page  1926 

Carter -u.  Boehm,  1905 

Catchfide,  Widow  and  Adminiftra- 
trix  V.  Ovington,  1922 

Chapman,  ex  dimiff.  Oliver  et  al',  1;. 
Brown  et  al',  16.^6 

Chave  v.  Peter  Calmel  Efq;        ^'^JZ 
Church-wardens    of     St.    Saviour's 
Southwark  1;.  Smith,  1271 

Colchefter  (Mayor  and  Commonalty 
of)  V.  Seaber,  Executor  of  Wiiiiani 
Seaber  his  late  Father,  1866 

Colebrooke  ^',  Dobbs,  I3'9 

Colebrooke  Bart.  (Sir  Geo.)  v.  El- 
liott, 1859 
Combe  Efq;  i'.  Pitt,       H^S?  ^S^^' 

1682 
Cracraft  v.  Gledowe>  1482 


D. 


D'Ayrolles  Efq;  i;.  Howard,       1385 


E. 


Evans,  ex  dimiff.   Brooke  Bart.  v. 

AlHey  Efq;  et  al',  1 570 

Evelyn   Bart.   Executor  of  Sir  John 

Evelyn  Bart.   i\    Chichefter  Efq> 

1717 


F.' 
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F. 


Fabrilius  v.  Cock,  Page  1 77 1 

Fair-claim,  ex  dimilT.  Fowler  ct  al', 

V.  Shain-tltle,  1290 

Fentoni'.  Emblers,  Executor  of  May, 

1278 
Fiflicr  V.  Prince,  1363 

Fontainier  v.  Hcyl,  173  t 

Fotterel  v.  Philby,  1841 

Francis  v.  Wyatt,  H9S 

Frogniorton,   ex   diiriiir.    Bramftone 
j_   1'.  Holyday  et  al',  16  18 


G. 

Peter  Gander's  Cafe,  1809 

Glover  V.  Black,  ^394 

Goodright,  ex  dimiff.  Tyrrell,  Wid. 
^'.  Mead  and  Shilfon,  ^7^3 

Governor  and  Company  for  fmelting 
down  Lead  &c.  v.  Richardfon  Efq; 
and  Others  1341 

Grant  v.  Vaughan,  1516 

Gray  1;.  Afliton,  1788 

Greetham,  Widow  v.  The  Inhabi- 
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Nov.  1761. 


HIS  was  an  Aftion  on  the  Statute  of  2  G.  2.  c.  24. 
§  7.  "  For  the  more  efFedtual  preventing  Bribery  and 
"  Corruption  in  the  Ele<5tion  of  Members  to  ferve  in 
"  Parliament." 


■  The  Declaration  contained  five  Counts :  Firft,  That  the  De- 
fendant corrupted  one  Moore  to  vote  for  Lord  Villiers  and  Sir  iJo- 
bert  Burdett,  by  giving  him  five  Pounds  five  Shillings  ;  Secondly, 
A  corrupt  Agreement  to  give  Moore  five  Pounds  five  Shillings; 
Thirdly,  A  corrupt  Agreement  to  lend  him  five  Pounds  five  Shil- 
lings upon  a  PromilTory  Note  -,  Fourthly,  A  corrupt  Agreement 
to  deliver  the  Note  to  Moore  on  voting  ;  Fifthly,  For  giving  the 
Note  and  Counter-Note  hereafter  mentioned.  A  Verdidl  was 
found  for  the  Plaintiff,  and  entered  on  the  firft  Count. 

Mr.  Serjeant  Hewitt,  on  Behalf  of  the  Plaintiff,  fhewed  Caufe 
againft  fetting  afide  the  Verdidt ;  which  had  been  moved  for,  on 
the  Part  of  the  Defendant. 

Mr.  Caldecoit,  on  Behalf  of  the  Defendant,  had  objeded,  when 
he  made  that  Motion, 

Firft,  Thlt  the  Man  did  not  iti  faB  vote  for  the  Perfons  he 
promifed  to  vote  for ;  but,  on  the  contrary,  voted  for  their  Op- 
ponents :  And  therefore  the  Defendant,  as  he  did  not  by  any  cor- 
rupt Agreement  procure  Moore  to  vote  for  them,  cannot  be  faid 
to  have  corrupted  him  to  do  fo. 

Secondly,  That  the  Verdidl  ought  not  to  have  been  taken  on 
the  firft  Count,  which  was  for  giving  him  the  Money. 
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To  the  firil  Objedion,  the  Cafe  oi  BuJIo  v.  Rawlins  in  £.  /J. 
P.  and  Tr.  29  G.  2.  was  laid,  by  the  Serjeant,  tp  be  a  full  An- 
fwer,  being  in  Point. 

And  in  Anfwcr  to  the  fecond  Ohjedlion,  he  alledged  that  the 
Evidence  given  very  fufficiently  fupported  the  taking  the  Verdid: 
i  on  the  firil  Count ;  and  for  the  Truth  of  his  Allegation,   appealed 

to  Mr.  ]u\xiCQ  Fojier,  who  tried  the  Caufe. 

Mr.  Juftice  Fojler  reported  the  Evidence  to  have  been,  "  That 

"  the  Defendant  gave  Moore  five  Guineas,  to  vote  for  Lord  ViUiers 

""and  Sir  Robert  Burdett;  that  Moore  gave  him  a  Note  for  it  j 

"  and  the  Defendant  gave  him  a  Counter-Note,  obliging  Him- 

«\i.vfi:    :"  felf  to  give  up  the.  former  Note,  when  the  Condition  fliould 

'■■.•■'*'  be  performed," 

;"  Mr.  Caldecott  and  Mr.  Thurlow,  for  the  Defendant,  thereuporf 
obferved,  that  the  Adl  of  Parliament  fays  "  If  any  Perfon,  6fr, 
♦'  lliall  take  any  Money,  Gff,  hy  way  of  Gift,  Loan,  or  other 
"  Devife  ;"  And  though  the  Plaintiff  has  laid  this  feveral  Ways, 
He  has  taken  a  Verdict  as  upon  a  Gift;  whereas  it  appears  in 
fadi,  not  to  have  been  a  Gift,  but  a  Loan  or  other  Device. 

In  order  to  intitle  them  to  take  a  Verdidl  on  the  firft  Count, 
They,  mutt  have  proved  it  to  be  a  Gift :  Which,  it  appears  by 
the  Judge's  Report,  they  could  not  prove.  And  We  have  a  Ver- 
^xQifor  the  'Defendant,  as  to  all  the  other  Counts. 

The  Statute  exprefsly  diftinguiihes  between  Gifts,  and  Loans  or 
other  Devices.  And  fo  indeed  does  their  own  Declaration  :  For 
the  firfl  Count  is  founded  upon  the  former  >  the  four  others,  on 
the  latter. 

This  Aflion  being  upon  a  penal  Statute,  it  therefore  ought  to 
be  taken  ftridlly. 

*  That  Re-  This  Cafe,  as  it  is  hiid,  differs  from  that  of  Biijli  v.  Rawlins :' 
foiution  was,  -phe  Refolution  there  does  *  not  interfere  with  this.  For  here, 
••  living  a  "  Corrupting  Moore  to  give  his  Vote"  muil  mean  actually  '■^ pro- 
•'  Bribe  to  "  curing  Him  to  give  his  V^ote:"  Whereas  the  Man  did  not  vote 
•'  ti^n^"/t  the  ^° '  ^^'^  confequently,  the  other  Candidate  (Mr.  LuttrelJ  was 
"  Eledion  of  ncrt  hurt,  at  all,  by  what  the  Defendant  did. 

"  a  Member 

•'  to  Parliament  was  an  Offence  within  this  fame  Aft  and  Claufe,  ahlKugh  the  Man  did  not  forbear 
"  to  vote,  but  aftually  voted  for  the  Opponent's  Candidate;"  And  "  that  there  was  no  Need  for  the 
"  Plaintirt  to  allcdge  in  his  Declaration,  that  the  Man  did  aftually  give  or  forbear  his  VotL-  according 
"  to  his  Promife." 

Lord 
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LoYd-M^msJie/d—The  firft  Objeaion  is  in  the  Nature  of  a  Mo- 
tion for.  a  new  Trial  on  account  of  a  Mif-diredion  hy  the  judge. 

But,  the  Cafe  o(  BiiJJj  v.  RawJins  is  in  Point,  r  And  I  wonder 
how  it  could  ever  be  a  Doubt :  For  the  Oitence  was  completely 
jcpmnutted  by  the  Corrupter ;  whether  the  other  Party  llvall  after- 
wards perform  his  Promife,  or  break  it. 

,  Secondly,  As  to  the  Vei-did:'s  being  talcen  on  a  wrong  Count — 
The  Evidence  //<jf J-  fupport  the  firft  Count.  For  this  />  a  Gift  : 
The  Note  and  all  the  Reli  is  mere  Evajion,  Colour,  Difgiiife,  and 
Device  to  evade  the  Law, 

But  //"  it  were  not  fo,  tiie  Verdidl  was  given  generally  for  the 
Plaintiff.  If,  by  Miftake,  it  has  been  entered  upon  a  Count  not 
proved,  inftead  of  the  Count  which  was  proved,  T^hat  is  no  Rea- 
fon  for  a  new  Trial:  The  Blunder  has  not  injured  the  Defendant. 
The  Court  ought  rather  to  redlify  the  Miftake,  by  ordering  the 
-Verdia  to  be  entered  upon  the  right  Count,  agreeable  to  the 
Evidence,  and  confequently  the  true  Ground  upon  which  the 
Jury  found  for  the  Plaintiff 

However,  the  Gift  is  the  true  and  proper  Count  to  take  It 
aipon  :  If  it  was  really  a  Loan,  it  would  be  no  Corruption. 

Mr.  Juftice  Wilmot  held  accordingly.  This  is  the  right  and 
true  Count  to  take  the  Verdidl  upon. 

Ter  Cur'. 

Rule  dischargeij. 


Stevenfon   verfus  Snow.  Nov.  i76i.'' 

THIS  was  a  Special  Cafe  referved  at  a  Trial  at  Nifiprius  before 
Lord  Mansfield  in  London,  upon  an  AdJon  for  Money  had  and 
received  to  the  Plaintiff's  Ufe,  brought  by  the  Plaintiff  the  In- 
fured,  againft  the  Defendant  the  Inflirer,  for  a  Return  of  Part  of 
the  Premium. 

Cafe — It  was  an  Infurance  apon  a  Ship,  at  five  Guineas  per 
Cent,  loft  or  not  loft,  at  and  from  London  to  Hallifax  in  Noiid 
Scotia,  warranted  to  depart  ivith  Convoy  from  Portftnouth,  for  the 
Voyage,  that  is  to  fay,  the  Hallifax  or  Loiiifburgh  Convoy. 

I  Before 


1238      Mich.  Term  z  Geo.  5.  B.  R. 


Before  the  Ship  arrived  at  Portfmoutb,  the  Convoy  was  gone. 
Notice  of  this  was  immediately  given  by  the  Infured  to  the  Un- 
derwriter: And  at  the  fame  time.  He  was  alfo  defired  either  to 
make  the  long  Infurance,  or  to  return  Part  of  the  Premium. 

The  Jury  find  that  the  ufual  fettled  Premium  from  London  to 
Port/mouth  is  One  and  One -half  per  Cent. 

They  find  alfo  that  it  is  ufual  for  the  Under-writer,  in  fuch 
like  Cafes,  to  return  Part  of  the  Premiurn ;  But  the  ^antum  is 
uncertain :  (And  the  Quantum  muft  in  its  Nature  be  uncertain ; 
becaufe  it  depends  upon  uncertain  Circumftances.) 

It  is  flated  that  the  Plaintiff  made  to  the  Defendant  an  Offer 
of  allowing  him  to  retain  One  and  One-half  per  Cent,  for  the 
Rifque  he  had  run  on  fuch  Part  of  the  Voyage  as  was  performed 
under  the  Policy,  viz.  from  London  to  Port/mouth. 

Mr.  Tafes  was  Counfel  for  the  Plaintiff;  and  argued  that  as 
the  Defendant  had  not,  by  reafon  of  this  Accident,  run  the  whole 
intended  Rifque,  He  ought  not  to  keep  all  the  Premium  ;  bat 
ought  to  return  fo  much  as  is  proportionable  to  the  latter  Part  of 
the  Voyage  infured,  namely,  from  Port/mouth  to  Hallifax ;  on 
which  Part  of  the  Voyage  He  has  run  no  Rifque  at  all.  The 
Plaintiff  has  offered  to  let  him  retain  fo  much  as  belongs  to  the 
former  Part  of  the  Voyage,  viz.  from  London  to  Port/mouth  -,  in 
which.  He  did  run  a  Rifque :  And  the  Premium  for  that  Part 
of  the  Voyage  is  at  a  fettled  known  Price. 

Mr.  Wedderburn,  contra,  for  the  Defendant,  endeavoured  to 
maintain  That  the  Defendant  was  intitled  to  keep  the  lobole 
Premium. 

The  Confideration  was  a  valuable  Confideration,  a  ftipulated 
Price  agreed  upon  by  the  Parties  for  the  lohole  Voyage :  And  the 
Voyage  was  accordingly  entered  upon ;  and  Part  of  the  Rifque 
■was  actually  run  by  the  Defendant. 

This  Contradl  was  entire,  and  can  not  be  apportioned  by  any 
Court  whatlbever.  The  Premium  muft  have  been  originally  fet- 
tled, upon  computing  the  different  Rifques  of  different  Parts  of 
the  Voyage,  all  blended  together.  One  Part  of  a  Voyage  is  often 
much  more  dangerous  than  another :  It  might  be  the  Cafe  of 
this  Voyage. 

But 
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But  even  taking  it  more  largely,  as  a  Contraift  Jure  Genthuu -, 
and  ji.ot  conhned  to.  the  rtridl  Conimpn-LawNotiQU  of  Entieity 
of  Contradt ; — The  Premium  is  a  }^\^\Xtx JiriSii  Juris:  The  Iniu- 
rer  vv-as  honeftly  and  truly  intitled  to  the  Premium,  as  foo,a,.s^s 
ever  the  Rifque  was  begun. 

The  Ohje£i  of  the  Infurance,  viz.  the  Voyage,  is  aUo  a  Mat- 
XQ.X  Jiricli  Juris.  The  Infured  can  not  fubftitute  another  Voyage 
in  its  Place ;  though  it  .fliould  be  a  fhorter  and  eafier  One.  //' 
the  Shi]?  had  b.een  loll  betiveen  London  and  Portjmoutb,  the  Infu- 
rer  would  have  been  liable  to  pay  die  Whole.  //'  the  Ship  had 
madd  a  t)cviation,  or  returned  after  llie  had  left  Port/houtb  and 
was  under  Convoy  to  Hall'/ax,  the  Inlurer  would  certainly  and 
without  Difpute  have  been  intitled  to  the  ivhole  Premium,  not- 
withllanding  that.P^;-/  of  the  Rifque  Avas  not  run  at  all.  And 
fo  it  is  now,  as  the  Voyage  was  entered  upon,  and  his  Rifqur 
once  bcffun.  .  . 

o 

Mr.  Tiites,  in  Reply.  The  'Entiej-ty  of  Contract  is  no  Reafon 
in  the  prefent  Cafe.  For .  this  Voyage  is,  in  its  Nature,  divi/i- 
bte"-  Tiie  Voyage  from  London  to  Portjmoutb  is  a  diitinct  Voyage' 
from  the  Voyage  from  Portjmoutb  to  Halifax.  -■;->■- 

The  departing  witb  Convoy  is  the  Condition  of  the  Inllirance. 

If  the  Ship  had  been  loft  between  Londoii  and  Portfmoutb,  the 
Infurer  muft  indeed  have  paid  the  Lofs :  But  the  Thirty  Shillings 
per  Cent,  for  that  Part  of  the  whole  Voyage  infured,  would  havs, 
been  the  Coniidcration  of  it,  and  a  full  Coniideration  Ibr  it. 

Flere,  a  Part  of  the  Cojf deration  fails,   without  the  Default  of - 
the  Party  infuring.     If  the  Rifque  be  not  run,  the   Infurer,  in 
common  luftice,  is  not  intitled  to  the  Premium  for  infurin>r  it. 

There  are  tv/o  Ordinances,  (One,  of  Konigfiergh,  and  th5 
other,  oi  Stockholm)  wliich  direit  a  return  of  the  Premium  to  be 
made,  in  Cafes  where  the  Policy  does  not  operate,  retaining  o!>Jy 
a  fmall  Proportion  of  it  (Half  j^tr  Cent.)  for  the  Ti-ouble  of  ha- 
vin.g  made  the  Infurance.  They  are  in.Mag.ens  on  Infurancesj 
Vol.2.'  Pa.  190.  N".  785.  of  'Konigjlergh;  Vol.  2.  Pa.  266," 
N^.  1070,  1071.  of  the  City  oi  Stockholm. 

And  this  is  a  right  and  reafonable  Rule.  We  only  deiire  a  Re- 
turn of  the  Premium  for  that  Part  of  the  Voyage  v\here  no  Rifque 
.at  all  has  been  run. 

Part  IV.  Vol.  Ill,  C  Lord 
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Lord  Mansfield,  having  firft  Rated  the  Cafe,  faid — I  had  not 
at  the  Trial,  nor  have  now,  the  leaft  Doubt  about  this  Queftion, 
Myfeh^. 

Thefe  Contradls  are  to  be  taken  with  great  Latitude :  The 
firift  Letter  of  the  Contrail  is  not  to  be  fo  much  regarded,  as 
the  Objed:  and  Intention  of  it. 

Equity  implies  a  Condition  "  That  the  Infurer  fhall  not  receive 
*'  the  Price  of  running  a  Rifque,  if  He  runs  none." 

This  is  a  Contradl  without  any  Confideration,  as  to  the  Voy- 
age from  Fortfmouth  to  Hallifax:  For  He  intended  to  infure  that 
Part  of  the  Voyage  as  well  as  the  former  Part  of  it ;  and  has 
NOT.  Confequently,  the  Infured  received  no  Confideration  for 
this  Proportion  of  his  Premium.  And  then  this  Cafe  is  within 
the  general  Principle  of  Adtions  for  Monies  had  and  received  to 
the  Plaintiff's  Ufe. 

I  do  not  go  upon  the  Ufage :  For  the  Ufige  found  is  only 
"  That  in  like  Cales,  it  is  iijual  to  return  a  Part  of  the  Premium ; 
*'  without  afcertainin!;  what  Part." 


'£) 


Tf  the  Rifque  is  not  run,  though  it  is  by  the  NeglcSl  or  even 
the  Fault  of  the  Party  infuring,  yet  the  Lifurer  fliall  not  retain 
the  Premium. 

It  has  been  objeded,  "  That  the  Voyage  being  begun,  and 
'*  Part  cf  the  Rijque  being  already  run,  the  Premium  can  not  be 
"  apportioned."  But  I^an  fee  no  Force  in  this  Objedlion.  This 
is  7iot  a  Contradl  fo  entire  that  there  can  be  no  Apportionment. 
For  there  arc  two  Parts  in  this  Contradl;  and  the  Premium  may 
be  divided  into  two  diftind:  Parts,  relative,  as  it  were,  to  two 
Voyages. 

The  Pradicc  lliews  "  that  it  has  been  iifual,  in  fuch  like  Cafes, 
"  to  return  a  Part  of  the  Premium;"  though  the  ^lantum  be 
not  afcertained.  And  indeed  the  ^lantum  muft  vary,  as  Circum- 
ftances  vary:  So  that  it  never  can  have  been  fixed  with  any  pre- 
cife  Exadnefs. 

But  though  the  SluaJitum  has  not  been  afcertained;  yet  tlie 
Principle  is  agreeable  to  the  general  Senie  of  Mankind. 


Mr.  JuHice  DeJiifi)?i  was  of  the  fame  Opinion. 


It 
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It  is  mofl  equitable,  that  the  Defendant  fhould  only  retain  the 
Premium  for  fuch  Part  of  the  Voyage  as  He  has  run  the  Rifque  of. 
The  Infured  has  a  Right  to  have  the  other  Part  reftorcd  to  Him. 
And  this  is  agreeable  to  the  general  Principle  of  Adtions  for  Mo- 
ney had  and  received  to  the  Plaintiff's  Ufe  :  Where  the  Defen- 
dant had  no  Right  to  retain  it.  He  mufl  refund  it. 

Mr.  Jufiice  Fojler  declared  Himfelf  to  be  of  the  fame  Opinion. 
There  is  no  Co'dfideration  for  the  Remainder  of  the  Premium  ;  for 
the  Voyage  from  Port/month  to  Hallifox,  wherein  no  Rifque  was 
run  by  the  Infurer,  who  only  infured  the  Voyage  with  Convoy : 
Therefore  he  has  no  Right  to  retain  the  Premium  for  this. 

Mr.  Juftice  Wilniot  declared  his  Concurrence  moft  clearly  and 
ftrongly.  He  faid  thefe  Kinds  of  Contrafts  are  by  the  V/riters 
on  this  Head,  called  ContraBus  Innominati :  And  the  Rule  which 
they  lay  down  concerning  them  is,  "  That  they  are  to  be  AtK.zK- 
mmcA  fecundum  boniim  et  aqimm." 

The  Jury  have  here  found  Ufige  "  to  return  Part  of  the  Pre- 
*'  mium,  in  fuch  Cafes:"  Which  is  a  ftrong  Proof  of  the  Equity 
of  the  Thing.     And  nothing  can  be  more  juft  and  reafonable. 

i/'the  Rifque  was  once  begun,  the  Infured  fliall  not  deviate  or 
return  back,  and  then  fay  "I  will  go  no  farther  under  this  Con- 
"  trad,  but  will  have  my  Premium  returned." 

But  upon  this  Policy,  there  are  two  diJinSl  Points  of  Time,  in 
€ffedl  two  Voyages,  which  were  clearly  in  the  Contemplation  oi 
the  Parties ;  and  only  One  of  the  two  Voyages  was  made ;  the 
Other,  not  at  all  entered  upon.  It  was  a  Conditional  Contradl:  And 
the  fecond  Voyage  was  not  begun.  Therefore  the  Premium  muft 
be  returned :  For  upon  this  fecond  Part  of  the  Voyage,  the  Rifque 
never  took  Place  at  all. 

This  is  agreeable  to  what  the  Writers  on  this  Subjed  lay 
jdown  ;  and  is  the  Right  and  Juftice  of  the  Cafe. 

Per  Cur.'  unanimoufly — 

Let  the  Pojlea  be  delivered  to  the  PlaintiiF. 


Morris  V.  Push  and  Harwood.  Thurfday,  19 

O  Nov.    1^61. 


Nov.    1761, 


M 


R.    ilf(?r/(3;z  fliewed  Caufc  on  Behalf  of  the  Plaintiff,  againft 

a  new  Trial ;  for  which  Mr.  Norton,  v/ho  ^vas  for  the  Ds- 

2  fendants. 
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fendants,  had,  a  few  Days  ago,  moved,  becaufe   (as  Mr.  Norton 
faid)  the  Evidence  of  the  Writ  ought  not  to  have  been  admitted. 

It  was  an  Aftion  of  Trover,  for  a  Mare.  No  actual  Converfion 
was  proved  :  But  the  Evidence  of  Converfion  was  a  Demand  and 
Rcfulal,  on  th.t  Jecotid  oj  May. 

It  was  objedled  at  the  Trial,  "  That  this  Demand  and  Refiifal 
*'  appeared  to  he  fuhfequcfit  to  the  bringing  of  the  Adion:"  For 
it  appeared  on  the  Niji  frius  Roll,  that  the  Bill  was  Jiled  of  Eajler 
'Term ;  and  confequently,  as  there  was  }io  Special  Memorandum,  it 
muil  refer  to  \h&  Jirjl  Day  of  that  Term,  which  was  in  the  Be- 
ginning of  April,  (long  before  the  Time  of  the  Demand  and  Re- 
fufal  upon  the  fecond  of  May.)  And  there  was  no  otiier  Evi- 
dence but  this,  to  fupport  the  Declaration. 

In  anfwer  to  this  Objcflion,  the  Counfel  for  the  Plaintiff  pro- 
duced  the  Writ;  which   appeared   to   be   fued  out  after    the. 
,  fecond  of  May. 

The  Counfel  for  the  Defendants  cbjcding  to  this  Evidence,  as 
not  diimijjihle. 

Lord  Mansfield  referved  the  Point,  for  the  Opinion  of  the 
Court:  And  if  the  Court  Ihould  be  of  Opinion  "  That  it  ivas 
"  admijible,"  then  the  Verdid:  (which  was  found  for  the  Plain- 
tiff) was  to  lland;  otherwife  the  Plaintiff  to  be  nonfuited. 

?vir.  Morton,  on  Behalf  of  the  Plaintiff,  faid  They  had  a  Right 
to  produce  the  Writ,  in  anfwer  to  this  Objecfion  :  And  the  Evi- 
dence arifuig  from  it  was  fufficient  to  intitle  the  Plaintiff"  to  a 
Verdid. 

The  Relation  to  the  firff  Day  of  the  Term  is  only  a  Ficlion : 
The  Fadl  was  in  this  Cafe  quite  otherv/ife. 

When  tliey  grounded  theii-  Objedtions  upon  this  FicTcion,  We 
fliewed  that  in  fact,  the  Writ  was  fued  out  fuhfquent  to  the 
Demand. 

Therefore  this  Evidence  of  the  real  Fad  anfwers  the  fifbitious 
Relation  of  the  Declaration  to  the  firft  Day  of  the  Term  ;  though 
there  be  no  Special  Memorandum:  For  the  Bill  could  not,  in 
the  Courfe  of  Pradlice,  be  filed  before  the  Writ  was  fued  outj 
and  the  fuing  out  of  the 'Writ  is  a  Matter  in  Paijs. 

Mr.  Norton  contra. — They  are  concludedhy  what  appears  upon 
the  Record.     The  Bill  is  the  frjl  Frocefs  upon  the  T/nle ;  and  tb.e 

Writ 
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Writ  can  not  be  fliewn  in  ContradiBion  to  it :  For  this  would  be 
a  Contradidlion  to  the  Record. 

Lord  Mansfield — Refufal  upon  Demand  is  not  an  adlual 
Converlion,  but  Evidence  of  it.  If  the  Refufal  on  the 
fecond  of  May  had  really  been  after  the  Adlion  brought,  I 
ought  to  have  left  it  to  the  Jury,  as  Evidence  of  a  Con- 
verlion before  the  bringing  of  the  Adlion.  But  I  had  no 
Doubt  of  admitting  the  Writ,  to  fliew  "  that  the  Refufal 
was  before  the  Commencement  of  this  Suit." 

It  is  true.  If  there  be  no  fpecial  Memorandum,  the  Bill,  by 
Fidion  of  Law,  relates  to  the  firft  Day  of  the  Term.  But  Fic- 
tions of  Law  hold  only  in  refpedt  of  the  Ends  and  Purpofes  for 
ivbich  they  were  invented :  When  they  are  urged  to  an  Intent  and 
Purpofe  not  within  the  Reafon  and  Policy  of  the  Fidlion,  the 
other  Party  may  fhew  the  Truth. 

The  Bill  is  not  the  Commencement  of  the  Suitj  the  Writ 
is :  And  being  after  the  Time  to  which  the  Bill  relates,  fliews 
that  there  fliould  have  been  a  Special  Memorandum. 

Judges  ought  to  lean  againft  every  Attempt  to  nonfuit  a  Plain- 
tiff upon  Objeftions  which  have  no  Relation  to  the  real  Merits: 
Much  more,  when  the  Plaintiff  is  clearly  intitled  to  recover  upon 
the  Merits,  and  muft  recover  in  another  Adlion. 

It  is  unconfcionable  in  a  Defendant,  to  take  Advantage  of  the 
Apices  Utigandi,  to  turn  a  Plaintiff  round,  and  make  him  pay 
Coils  where  his  Demand  is  juft.  Againft  fuch  Objedions  every 
poffible  Prefumption  ought  to  be  made,  which  Ingenuity  can 
fuggefl.  How  dilgraceful  then  would  it  be  to  the  Adminiftra- 
tion  of  Juftice,  to  allow  Chicane  to  obftruft  Right ;  by  the  Help 
of  a  legal  Fidtion  contrary  to  the  Truth  of  the  Fail ! 


"to 


I  am  clearly  of  Opinion  "  that  the  Writ  was  rightly  ad- 
■**  mitted  to  be  given  in  Evidence." 

It  has  been  determined,  in  Adtions  upon  penal  Statutes,  which 
muft  be  brought  within  a  limited  Time,  "  That  the  Plaintiff 
•'  may  fliew  the  true  Commencement  of  the  Profecution,  con- 
"  zT^ry  to  the  Fiftion" :  And  this  being  done  in  fupport  of  a 
penal  Acflion,  is  much  llronger  than  the  prefent  Cafe;  where 
Truth  is  admitted,  to  prevent  manifefl  Injury  and  Wrong. 

Therefore  the  Rule  ouglit  to  be  difcharged. 

Part  IV.  Vol.  III.  D  Mr. 
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•There were  Mr.  Tuftice  Denifon  concurred;  and  mentioned  a  *  Cafe  in 
f^'W<yels-  Lord  Hardivicke's  Time,  where  his  Lordihip  would  720f  nonfuit 
theOther.forthe  Plaintiff  upon  the  general  Memorandum  upon  the  Record; 
an  Aflault     becaufe  it  was  amendable. 

and  B.ittery. 

This  indeed,  in  the  prefent  Cafe,  was  n^on  Evidence ;  that,  in 
Lord  Hardwick's  Time,  was  upon  Record:  But  there  is  no  dif- 
ference in  Reafon. 

Mr.  Juftice  Wihnot  concurred :  And  He  faid  He  did  not,  nor 
ever  could  underftand  what  was  meant  by  "  the  Bill's  being  the 
FIRST  Process";  for  there  mull  have  been  fome  other  Vvoctis 
prior  to  the  filing  the  Bill. 

The  Writ  is  that  firjl  Procefs,  and  7nay  be  Jloeivn ;  and  the 
Praftice  is  fo ;  and  it  is  right  and  reafonable  that  it  Ihould  be  fo. 

Lord  Mansfield — This  too  was  amoidabUt  in  the  prefent  Cafe. 

Mr.  Juftice  Wilmot — There  was  a  Rule  made  about  amending 
it :  But  I  am  very  glad  they  have  not  proceeded  upon  that  Rule ; 
becaufe  it  has  afforded  an  Opportunity  of  fettling  the  Point. 

The  Rule  to  fhew  Caufe  "  why  the  Verdidl  Ihould  not  be 
"  iet  afide,  and  a  new  Trial  had,"  was  discharged. 


Friday,  -D    Wrip-ht,  ex  dimlff'  William  Clymer,  verfus  Littler  et  al'. 

Nov.  1761.  o      '  J  '         J 

THIS  was  an  Ejedment  for  certain  Copyhold  Lands  within 
the  Manor  oi  Barnes  in  the  County  of  i'z/rr^';  in  which 
Manor,  there  is  a  Cuftom  of  Burrough-Englijh. 

The  Leffor  of  the  Plaintiff,  William  Clymer,  made  out  his 
Title,  under  a  regular  and  undifputed  Will  of  his  Grandfather 
John  Clymer,  dated  17th  Feb.  1743,  and  executed  in  the  Pre- 
fence  of  three  Witneffes,  dilpofing  of  his  Freehold,  as  well  as  of 
this  Copyhold  Eftate  to  the  Leffor  of  the  Plaintiff  in  Fee ;  the 
Teftator  "John  Clymer  having  previoufly  furrendered  the  Copy- 
hold to   the  Ufe  of  his  Will. 

The  Title  of  the  Defendants  (who  were  Purchafers  under  an- 
other William  Clymer,  I'econd  and  youngeA  Son  of  John,  and 
Uncle  to  William  the  Leffor  of  the  Plaintiff,)  depended  upon 
another  fubjcquent  Will  (or  Inflrument  which  they  called  a 
Will)  made  by  the  faid  'John,  as  they  alledged,  on  the  20th  of 
I  5c'/- 
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September  1745:  Which,  they  contended,  was  at  leaft  a  Revo- 
cation of  his  former  Will  in  1743.  And  if  it  be  ojily  a  Re- 
vocation of  the  former  Will,  then  William  the  youngefl  Son  of 
'Johji  mull  inherit  as  Heir  in  Biirrough-Englijh. 

This  Will  or  Inflrument  of  1745,  (which  was  not  under  Seal) 
was  all  written  by  one  William  Medlicott,  who  was  Son-in-Law 
to  the  faid  'John  Clymer,  (having  married  his  only  Daughter 
Jmey.J 

It  wa^  alfo  indorfed  on  the  back,  in  the  fame  Hand- Writing 
of  the  faid  William  Medlicott,  in  thefe  Words — "  The  Cove- 
"  NANT  and  Agreement  of  yohri  Clymer:"  And  it  was  wit- 
nefled  by  the  fame  William  Medlicott  and  one  Elizabeth  Mitchell. 

The  Body  of  it  was  in  thefe  Words,  "  Know  all  Men  by  thefc 
"  Prefents,  That  I  John  Clymer  of  Barnes  in  the  County  of 
*'  Surrey,  Gent,  have  this  Day  covenanted  and  agreed  in 
"  the  Manner  and  Form  following,  that  is  to  fay;  for  natural 
*'  Love  and  Affedtion  which  I  have  and  bear  to  my  Son  and 
"  Daughter  and  Grandfon  herein  after  named,  I  do  make,  conjii- 
**  tute  and  appoint  the  feveral  Ellates  and  Sums  of  Money  fol- 
*'  lowing,  after  the  Deceafe  of  Myfelf  and  Amey  my  Wife,  to 
*'  come  to  and  be  given  to  them.  But  firft  of  all,  my  Eilate 
"  called  Barnes  and  Hopton,  to  my  Wife  for  her  Life  j  and  after 
*'  her  Deceafe,  all  that  Eighteen  Pounds  a  Year,  to  my  Son 
*'  Williatn  Clymer  for  his  Life ;  and  after  his  Deceafe,  to  William 
*'  Clymer  my  Grandfon.  And  as  to  all  thofe  Copyhold  Mef- 
"  fuages.  Lands  and  Tenements  at  Barnes  in  the  County  of 
"  Surrey,"  (which  is  the  Eftate  in  Queftion)  "  To  my  Daugh- 
*'  ter  Amey  the  Wife  of  William  Medlicott,  her  Heirs  and  AJ- 
"  ftgnsfor  ever;  to  take  and  hold  the  fame  after  the  immediate 
"  Death  of  Myfelf  and  faid  Wife,  and  not  before.  Dated  20 
"  September  174;^.  John  Clymer.  Witnefs,  Elizabeth  Micbcll 
"  —William  Medlicott." 

It  happened,  in  Fad,  that  this  Amey  Medlicott,  Daughter  of 
John  Clymer  and  Wife  of  this  William  'Medlicott,  died  before  her 
Father. 


In 
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In  order  to  be  better  underftood,  I  will  give  a  fhort  Pedigree 
of  the  Family ;  and  fpecify  the  particular  Times  of  their  refpec- 
tive  Deaths. 


I  ^       f  A  M  y, 
i  >-v-<  died  in  i 

3   I   074S- 


Old  John  Clymer,  the  Teftator,  fcifed  in  ^  f  A  m  y.  Wife  of  old  'John  Clymer, 
Fee,  died  in  Jj>f!l  1746.  He  had  Illue,  by  his  >  •>/■•{  died  in  his  Life-time,  "viz.  7  February 
Wife  Amy,  two  Sons  and  one  Daughter. 


I  I  I 

John    Clymer,  William    Clymer,  Amy    Clymer     married 

Fldfft    Son,     died   in  Second    Son,    died  in  William  Mcdlicou :    She   died 

his  Father's  Life-time;  AVwwifr  1747  ;  a  Wi-  in     her     Father's     Life-time, 

leaving   Iflue,    a   Son  dower,  luithout  IJfue.  "viz,  in  January  1745,    luith- 

and  a  Daughter.  eut  IJfue. 


I 


William    Clymer,  Amy  Clymer,   died 

Leflbr  of  the  Plaintiff.  an  Infant. 

Upon  the  Death  of  old  "John  Clymer,  in  1746,  his  fecond 
Son  WiUiajn  Clymer  was  admitted  to  this  Copyhold  Eftate,  (the 
Premilles  in  Queftion,)  as  Heir  in  Bwrough-Englijlo  :  The  above 
mentioned  Will  of  old  'John  Clymer  in  1743,  being  then  un- 
known to  every  Body  wce'^/ the  above  named  William  Medlicott, 
who  had  it  in  his  Pojj'eJJion,  h\xt  fecreted  it. 

This  Williatn,  youngeft  Son  of  Joh}!,  enjoyed  the  Eftate  until 
175 1 ;  and  afterwards  aliened  it  to  one  Mitchell;  Who  was  admit- 
ted in  1751  ;  and  afterwards  fold  it  to  one  Penley.  Penley  was 
admitted ;  and  afterwards  fold  Part  of  it  to  Littler,  one  of  the 
prefent  Defendants ;  Who  was  admitted  to  that  Part :  The  other 
Part  dcfcended  to  Penley  s  Heir ;  Who  was  admitted  thereto,  and 
then  fold  it  to  Pelham,  another  of  the  prefent  Defendants ;  Who 
was  alfo  admitted  in  due  Manner, 

During  the  Time  of  all  thefe  Tranfadlions,  the  Leflbr  of  the 
Plaintiff  was  at  firft  a  Minor,  then  at  Sea,  always  poor,  and  re- 
mained ignorant  of  the  Will  in  1743  ;  till  the  Death  oi  Willi  am 
Medlicott,  who  produced  it  when  dying,  and  directed  it  to  be 
delivered  to  the  Leflbr  of  the  Plaintiff. 

William  Medlicott  died  in  May  1747.  He  had  the  Cuftody  of 
iotb\Ni\\s,  till  a  few  Weeks  before  his  Death.  The  latter  Will 
\\7i$  found  amongfthis  Papers.  The  former  was  delivered  by  the 
fnid  William  Medlicott  to  one  Edwards,  about  three  Weeks  before 
his  Death :  And  it  was,  about  three  Months  after,  delivered  to 
William  Clymer  the  Leflbr  of  the  Plaintiff";  who  was  then  about 
two  Years  under  Age,  but  proved  it  in  ij^i. 

After 
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After  this  Difcovery,  the  LefTor  of  the  Plaintiff  did  not  bring 
this  Ejedtment,  till  after  an  Acquiefcence  of  14  or  15  Years  from 
his  Uncle's  firft  Admiffion  to  it  upon  old  'John\  Death ;  or  at 
kail  without  the  Nephew's  fetting  up  any  Claim  within  that 
Time ;  during  which  his  Uncle  IVillia?7i,  or  the  Purchafers  under 
him,  had  been  in  quiet  Poffeffion. 

At  the  Trial,  the  LeiTor  of  the  Plaintiff  produced  and  proved 
the  Will  of  1743 :  Under  which.  He  was  Devifee  of  this  Eilate, 
in  Fee. 

To  encounter  this  Evidence,  The  Defendants  produced  this 
Will  or  Inftrument  of  1745:  And  Both  the  Witnelfes  to  \X  (Eli- 
zabeth Mitchell  and  William  MedlicottJ  being  dead,  they  proved 
their  Hand-Writings,  and  alfo  the  Hand- Writing  of  old  John 
Clymer,  in  the  common  and  ordinary  Form. 

Whereupon  the  Plaintiff's  Counfel  infifted,  That  this  Will  or 
Inftrument  was,  in  the  firft  Place,  an  abfolute  Forgery;  and, 
in  the  next  Place,  that  in  Point  of  Law  it  could  not  operate  as  a 
Revocation  of  the  Will  in  1743. 

And  they  called  Mary  ViSlor,  Sifter  to  the  faid  William  Med- 
licott,  who  was  One  of  the  fubfcribing  Witneffes  to  the  Will  or 
Inftrument  of  1745:  Which  Mary  ViBor  fwore,  *' That  whilft: 
*'  She  was  attending  her  faid  Brother  William  Medlicott  in  his 
'•  laft  Illnefs,  and  about  three  Weeks  before  his  Death,  He  pul- 
**  led  out  of  his  Bofom  the  Will  of  1743,  and  faid  "  It  was  the 
"  TRUE  Will  of  John  Clymer-^'  and  then  delivered  it  to  Her, 
*'  with  Direftions  to  deliver  it  over  to  William  Clymer  the  Leffor 
**  of  the  Plaintiff,  or  to  Mr.  Faulkner."  And  She  added,  "  that 
"  One  Edwards  was  prefent  at  the  Time." 

This  Edwards  (who  had  been  already  called  on  the  Part  of  the 
Defendants,  to  prove  the  Hand- Writing  of  Elizabeth  Mitchell, 
One  of  the  Witneffes  to  the  Will  or  Inftrument  of  1745,)  on 
being  crofs -examined  on  the  Part  of  the  Plaintiff",  confirmed 
Mary  Vi5lor\  Evidence  "  That  Medlicott  did  pull  the  Will  of 
•'  1743  out  of  his  Bofom,  and  gave  it  to  Her  with  fuch  Direc- . 
*'  tions  as  She  had  depofed." 

Upon  Mary  Vi5lor\  QviQ^^-Examination  by  the  Counfel  for 
the  Defendants,  She  not  only  perfifted  in  what  She  had  before 
depofed,  but  alfo  added  That  at  the  fame  Time  that  William 
Medlicott  produced  the  Will  of  1743,  as  the  tme  Will  of  old 
John  Clymer,    He   acknowledged    and   declared    to   Her 
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**  That  the  faid  Will  or  Inftrument  of  1745  was  forged  by 

**    ttlMSELF." 

No  OhjeElion  was  made  to  this  Evidence,  by  the  Counfel  for 
the  Defendants,  at  the  'Trial. 

..The  Judge  and  Jury  (a  Special  One)  perufed  and  examined  the 
two  Inrtruments  of  1743  and  1745,  and  their  different  Signa- 
tures ; — and  took  notice  of  the  Circumftances  of  the  latter,  being 
all  of  the  Hand- Writing  of  this  WiU'iam  Medlicott  himfelf ;  and 
difpofing  of  a  Fee  to  Medlicott\  own  Wife :  And,  upon  the 
Whole,  they  were  All  of  Opinion  "  That  it  was  a  Forgery.'* 
And  the  Judge  direSled  the  Jury  to  find  for  the  Plaintiff:  Which 
they  did. 

'  On  Tuefday  loth  November  I'jtit  Mr.  Norton  moved,  on  Be- 
half of  the  Defendants,  for  a  new  Trial ;  upon  the  Foot  of  a 
MifdireBion  by  the  Judge  who  tried  the  Caufe,  upon  a  Point  of 
Evidence :  And  a  Rule  was  made  to  fliew  Caufe  why  the  Verditl 
lliould  not  be  fet  alide,  and  a  new  Trial  granted. 

This  Caufe  coming  on  to  be  argued  Yefterday  (19th  November 
*  ihaveal-  176 1,)  Mr.  Juftice  WiLMOT  reported  the  *  Evidence,  from  Lord 
vmuedTo  '^'^'  ^^^^^  Jurtice  frilles ;  Who  tried  the  Caufe,  and  who  was  fatisfied 
throw  the  with  the  EvidcHce ;  and  reported  that  Jio  ObjeSfion  was  viade,  at 
S2°as  cTc!r  ^^^  Trial,  to  the  Evidence  given  by  this  Witnefs  Mary  ViSlor. 

ly  as  I  was 

sbJe.  ■  Mr.  Juftice  Wilmot  having  made  his  Report,  and  feveral  Addi- 

tional Circumjlances,  not  mentioned  in  the  Report,  having  been 
agreed  by  the  Counfel  on  both  Sides; — 

Mr.  Norton  proceeded.  He  objeded  to  the  AdiniJJion  of  this 
Evidence,  as  being  only  Hear-say  Evidence.  What  Medlicott 
faid,  ought  not  to  be  admitted  or  regarded:  For  it  was  not  faid 
upon  Oath,  nor  was  there  any  Opportunity  of  Crofs-examining 
Him. 

Indeed,  this  Evidence  would  have  been  of  little  or  no  Weight, 
even  if  he  had  given  fuch  a  Teftimony  Himself  ;  after  having 
Himfelf  folemnly  attejicd  this  Will,  as  a  Witnefs  to  it. 

This  pretended  Declaration  was  made  near  fifteen  Years  ago 
(for  he  died  in    1747:)  And  yet  the  Ejedment  was  not  brought 
tin  176 1. — This  fort  of  Evidence  fhall  not  overturn  a  Title  con- 
firmed by  fo  many  Years  Poffeffion. 
2 

Beade.s, 
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■  Befides,  We  are  a  Purchafer  for  a  -valuable  Confideratton,  un- 
ider  the  Heir  at  Law;  to  whole  Title  no  Objedlion  was  ever 
made. 

Mr.  El'uih  Harvey y  for  the  Plaintiff,  admitted  the  Pojfeffion  to 
have  gone  in  the  Courfe  of  Defcerit  in  Burrough-KngUjlo :  But 
obferved  that  the  granting  new  Irials  is  not  fo  neceflary  in  EjeB- 
ment  as  it  may  be  in  other  Cafes ;  becaufe  it  is  eafy  to  bring  an- 
other Ejedment. 

riS  iioqiJ     ■  : 

"  As  to  the  Zjength  of  'Time  they  have  been  in  Poffeffion — Wtl~ 
Main  the  Grandfon  (the  Leffor  of  the  Plaintiff)  was  pooTy  a  Minor, 
at  Sea,  and  ignorant  of  the  Will  in  1743. 

Our  Title  flood  upon  an  twexceptionabk  WilL  Theirs  is  ra- 
ther a  Deed  of  Covenants :  But  they  infilled  upon  it  as  a  Tejla- 
mentary  A£i  and  a  Revocation. 

Their  own  Witnefs,  Edwards,  proved  in  the  Coiirfc  of  giving 
his  Evidence,  "  That  Medlicott  did  produce  out  of  his  Bofom, 
*-^  the  Will  of  1743,  and  delivered  it  to  Mary  ViSlor,  to  be  given' 
**  to  the  Leffor  of  the  Plaintiff,  or  to  Mr,  Faulkner." 

We  called  this  Mary  ViSlor,  not  to  give  Evidence  of  the  For- 
gery, but  to  impeach  the  Credit  of  their  Evidence  William  Med- 
licott. 

If  Medlicott  had  been  Uvhig,  He  muft  have  been  calkJ  to 
prove  the  Will.  And  if  he  had  oimieJ  "  that  He  forged  it,''  It 
could  not  have  been  eftablifhed  :  Or  if  He  had  proved  the  Execu- 
tion of  it,  We  lliould  have  been  at  Liberty  to  dijcredit  his  perfo-" 
nal  Evidence,  by  Jhewing  "  That  he  had  Himjelf  oiuncd  it  to  be 
**■  a  Forgery."  And  furely.  We  may  give  the  same  Evidence 
■efter  he  is  dead,  in  Contfadidlion  to  the  Proof  made  by  other 
Perlbns,  of  his  Hand- Writing. 

In  this  fecond  Inffrument  of  1745,  there  is  a  DifpofitJon  "  to 
*'  Medlicott' s  Wife,  in  Fee:"  She  died  before  tlie  Teftator.  But 
it  was  no  Will,  no  Tefiame?it^ry  A61,  nor  even  a  Deed. 

This  is  the  Verdict  of  a  Special  Jury.  And  Lord  Chief  Juflice 
Willes  compared  the  Papers,  and  declared  "  That  it  bore  the  yip- 
•**  pearance  of  a  Forgery."  The  Jury  thought  fo  too.  And  their 
Verdidl  ought  to  Itand. 

Lord 
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Lord  Mansfield  ordered  both  the  Wills  or  Inftruments 
to  be  produced  here,  to  Day :  To  which  Time  it  was 
adjourned. 

And  they  being  now,  accordingly,  produced— 

Mr.  Norton  for  the  Defendants,  proceeded,  to  the  following 
EfFeft.  We  could  have  proved  this  Will,  even  without  calling 
Medlicott,  if  both  the  WitnelTes  had  been  living :  Or  if  Medli- 
cott  Himlelf  had  been  alive  and  been  called.  He  might  have  ex- 
plained the  Occafion  of  his  faying  fuch  Words  to  fuch  a  Perfon 
and  at  fuch  a  Time. 

The  Confequence  of  admitting  fuch  Evidence  a&  this  Is,  would 
be  fatal :  And  no  Purchafer  under  a  Will  could  be  fafe. 

Here  were  many  notorious  Changes  of  the  Property;  and  an  ab- 
folate  Acquiefcence  all  the  Time,   by  the  Leffor  of  the  Plaintiff. 

The  Wills  are  now  Both  of  them  before  the  Court.  That  of 
1745  enures  either  as  a  Will  of  Copyhold  Land;  or  as  a  good 
Writing  to  appoint  the  Ufes  of  a  Surrender  of  Copyhold  Land ; 
or,  at  leaft,  as  a  Revocation  of  the  Will  made  in  1743. 

Firft,    It  is  a  good  Will  of  Copyhold  Lands.     Copyhold  Lands 

are  not  within  the  Statute  of  Frauds  :   And  no  Witnefcs  at  all  are 

neceffary  to  fuch  a  Will.     It  is  a  good  Will  under  the  Statute  of 

32H.  8.  c.  I.  jf/i?«.  8.  *  That  Statute  only  requires  "  That  it  be  a  Will /« 

**  Writing." 

I  agree  that  here  is  no  Difpofition  of  the  perfonal  Eftate,  or 
any  Appointment  of  an  Executor.  But  flill  it  is  a  good  Will  of 
Copyhold  Land :  For  neither  of  thofe  are  neceffary  in  a  Will  of 
Copyhold  Land.  It  gives  an  Eftate  for  Life  to  his  Wife,  with 
Remainder  to  William  Clymer,  under  whom  We  claim.  And 
the  Ecclefiaftical  Court  have  received  it,  and  fuffered  it  to  be 
proved  as  a  Will. 

Secondly,  It  is  a  good  Injlrument  to  appoint  the  Ufes  of  a  Sur^ . 
render. 

Any  Writing  Is  fufficient  for  this  Purpofe  :  It  needed  not  any 
Atteftation, 

Thirdly,  At  leafl,  It  ^^'iIl  operate  as  a  Revocation. 

t  Revocations 
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'Revocations  ^rcfavoitred,  both  in  Law  and  Equity.  There  sre 
many  Methods  of  Revocation  :  A  Will  may  be  revoked  by  ma-f 
■Operation  of  Laia,  without  the  Intention  of  the  Party.  A  Feoff- 
iment  without  Livery,  a  Bargain  and  Sale  without  Inroiment,  a 
Grant  without  Attornment,  are  fufficient  to  do  it. 

But  by  his  oivn  AB,  a  Man  may  by  Writing  revoke  One  Will, 
without  making  Another. 

Before  the  Statute  of  Frauds,  He  might  have  revoked  it  ver- 
bally t  by  mere  Parol  only. 

Any  Aft  inconjljlent  with  the  Will,  though  ineffeSlual  to  the 
Purpofe  it  was  intended  for,  yet  being  done  by  the  Maker  of  the 
Will,  is  a  Revocation;  Becaufe  it  thews  his  Litention  to  revoke 
the  Difpofition  He  had  before  made  of  his  Eflate, 

'This  Writing  fully  fhews  the  Animus  revocandi:  Which  alone  is 
fufficient.  It  is  indeed  a  very  inaccurate  Inftrument :  But  it  is  /« 
Writirig ;  and  He  fays  *  ^'  I  have  agreed  that  my  Eftate  fliall  go  fo  *  V.  ante 
"  and  fo."  And  this  Will  or  Writing  fhews  his  Intention  of  aP-  '^+5' 
total  Revocation  of  the  former :  For,  by  this,  he  difpofes  of  his 
Land  to  a  very  diiFerent  Purpofe  from  the  former  Difpofition  of 
it  by  the  Will  of  1743- 

Both  Wills  were  read  in  Court. 

Mr.  Harvey  and  Mr.  Lee  were  for  the  Lcffor  of  the  PlaintiiF, 
William  Clymer,  the  Grandfon. 

They  obferved  that  Mr.  Nontons  Objeftion  was  confined  to 
the  Evidence  of  Mary  FiSlor,  Sifter  to  William  Medlicott,  One  of 
the  Witnefles  to  the  Will  of  1 745 :  And  they  obferved  too,  that 
her  Evidence  was  corroborated  by  the  Evidence  of  Mr.  Edwards, 
One  of  their  own  Witpelles. 

But  it  was  to  be  further  obferved,  they  faid,  that  the  Verdidt 
was  not  founded  on  this  Evidence  only.  For  the  fpecial  Jury  ac- 
tually y^w  and  deliberately  ferufed  the  Will  or  Inftrument  of  1745 ; 
and  upon  fuch  View,  InJpeBion  and  Exaniination,  and  upon  all 
the  Circumftances  of  the  Difpofition,  they  judged  it  to  be  a 
Forgery. — Befides,  no  Objection  was  taken  to  this  Evidence, \  <z-^ 
the  'TriaL  They  might  have  objected  to  it  then,  or  demurred 
to  it. 

Part  IV.  Vol.  IIL  F  As 
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As  to  jjcquicfcence. — The  LelTor  of  the  Plaintiff  was  but 
feventeen  Years  of  Age,  when  his  Grandfather  died ;  was  always 
poor ;   and  was  at  Sea,  the  moil  Part  of  his  Time. 

But  as  to  the  Evidence  itfelf — It  was  firitlly  and  legally  ad~ 
miflibk.  It  was  not  given  in  order  to  prove  the  Forgery ;  but  to 
DISCREDIT  their  Evidence  arifing  horn  \heVvooi  oi  Medlicotts 
Hand.  MedUcott  muf>  have  been  called,  if  living  \  and  would 
have  overturned  the  Will  or  Writing  of  1745,  by  giving  this 
Evidence  of  what  Ma7y  Vi£lor  fwears  he  owned  to  Her.  The 
prel'ent  Proof  is  only  "  That  He  was  a  fubfcribing  Witnefs," 
And  this  Evidence  might  be  and  was  proper  to  be  given  to  take 
off  the  Force  of  fuch  his  Atteflation. 

As  to  the  Legal  Operation  of  this  Will  or  Inflrument  of  1745— 

Firft,  It  is  }io  good  Will  of  L,a'HV>  of  aiiy  Kind:  There  is  no 
Animus  tefiandi ;   no  Publication ;  no  Mark  of  a  Will. 

Secondly,  Neither  can  it  be  a  fufficient  Appointment  of  the  Vfes 
of  a  Surrender  n>ade  to  the  Ule  of  a  Will;  when  it  is  not  a 
Will  at  all,  nor  even  a  tellamentary  Appointment. 

Thirdly,  Nor  can  it  operate  as  a  Revocation  of  the  former 
Will.  Here  are  no  Words  of  Revocation  ;  no  Declaration  of  an 
Inclination  to  it  :  No  inch  Intention  appears.  Revocations  are 
zc)Q..z.z.-x,.  not  favoured  now  :  The  Statute  of  *  Frauds  fettles  the  Point,  in 
what  Manner  they  fliall  be  made.  Feoffments  to  Ufes,  Bargains 
and  Sales  inrolled,  and  Grants  operate  by  Relation  to  the  Life- 
time of  the  Teilator :  And  a  Feoffment  without  Livery,  a  Bar- 
gain and  Sale  without  Inrolmer.t,  or  a  Grant  without  Attorn- 
ment, are  only  incomplete.  But  a  mere  Covenant  "  to  make  a 
"  Feoffment  in  Fee,"  without  more,  is  no  Revocation  of  a 
Will  :  As  was  determined  in  the  Cafe  of  Montagu  v.  'Jeofcrcys, 
in  Moore  429.  and  1  Ro.  Abr.  615.  pi.  3. 

Little  or  Nothing  is  to  be  found  about  Revocations  of  Wills 
of  Copyhold  Lands.  But  it  has  never  been  determined  "  That 
•'  a  V\  ill  of  Copyhold  is  not  within  the  revoking  Claufe  of  the 
**  Statute  of  Frauds." 

A  Will  of  Copyhold  Lands  can  not  now  be  revoked  by  Parol: 

It  mull;  be  by  fome  other  Will  declaring  the  fame.     In  the  Cafe  of 

Egglejlon  et  al.   v.  Speke,   3  Mod.  258.   the  fecond  Will  did  not 

operate  as  a  Revocation  of  the  former ;  becaufe  it  was  not  a  good 

2  Will 


Mich.  Term  2  Geo.  ^.  B.  R.  1253 


Will  in  all  Particulars,  and  there  was  nojuch  declared  \x\\q\\\\ox\, 
Carthe'W  79.  S.  C. 

But  a  mere  Covenant  and  Agreement  will  not  revoke  a  Will, 
I  Ro.  Abr.  615.  pi.  3.  Title  Devife,  Letter  P.  And  yet  that 
was  a  Covenant  in  purfuance  of  a  Marriage :  Which  makes  it  a 
very  Itrong  Cafe. 

The  Words  "  confiitute  and  appoint''  are  not  teflamentar.y 
Words:  Nor  is  there  any  Publication  of  this  Writing.  It  is  not 
under  Seal:  Which  it  ought  to  be,  in  order  to  revoke  what  is 
under  Seal.  Therefore,  as  an  Appointment ,  It  can  not  revoke  the 
former  Will.  It  ought  alfo  to  have  been  done  in  the  Prefence 
of  ^/f^r<?t' Witneffes,  by  the  Statute  of  Frauds.  The  twenty-fecoiid 
Sedion  takes  Care  of  the  Revocation  even  of  Wills  of  Person  a l 
Eftates  ;  though  it  does  not  meddle  with  the  making  them.  And 
this  is  a  Ground  for  a  Prefumption  *'  That  the  Legillature  con- 
"  fidered  Copyhold  Wills  to  be  within  the  Provilion  of  the  Statute, 
♦*  as  to  the  Revocation  of  them,  too." 

The  Revocation  in  the  prefent  Inftance,  muft  be  extended  to 
the  Will  of  the  Freehold  as  well  as  of  the  Copyhold,  if  it  ope- 
rates at  all :  It  can  not  operate  as  a  Revocation  of  Part  of  the 
former  Will,  and  not  as  a  Revocation  of  another  Part.  It  muft 
be  an  Intention  to  revoke  the  Whole:  It  muil  intend  to  give 
to  another,  as  well  as  to  take  from  the  former.  In  the  Cafe  of 
0?2ions  V.  Tjrer,  i  Williams  345,  Lord  Coivper  argues  upon  this 
Principle,  "  That  if  the  fecond  Devifee  took  Nothing,  the  firit 
"  Devifee  could  lofe  Nothing."  But  in  this  Cafe  now  before  the 
Court,  Nothing  is  given  to  any  other  Perfon.  This  Covenant  is 
no  Revocation  of  a  Will.  2  Peere  Williams  623.  Cotter  v.  Layer. 
And  it  can  not  take  Eifedl  as  a  teftamentary  Revocation. 

The  Defendants  can  not  be  Purchafers  for  a  valuable  Confv- 
deration,  under  a  public  Notoriety ;  and  without  Notice  of  our 
Claim.  All  the  Purchafes  were  U7ider  Notice  of  a  Will:  And 
the  Defendants  confulted  Counfel  upon  the  Validity  of  it. 

This  Evidence  is  admiffible ;  becaufe  it  was  the  folemn  De- 
claration of  a  dying  Man  to  his  nearell  Relation  ;  v/!iich  is  equal 
to  an  Oath  :  For  fuch  Declarations  of  dying  Men  h.ive  been 
admitted  as  Evidence  even  in  Cafes  of  Murder.  So  that  it 
ought  not  be  called  "  mere  HearJ'ay  Evidence." 

But  their  Objedlion  comes  too  late;  as  it  was  ?iot  taken  upon 
•the  Trial :  They  even  crofs- examined  the  Witnefs.  So  is  Lucas's 
Rep.  202,  203.  H.  12  Ann.  B.  R.  ^icen  v.  Corporation  of 
'Heljim—'''  If  Counfel  do  not,  at  the  Trial,  infift  upon  an  Ob- 

"  jedion 
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*'  ieftion  there  ought  to  be  no  new  Trial."  H.  2  G.  2.  Fitz- 
Gi'il).  4.0.  Anonymus.  Mr.  Lee  moved  for  a  new  Trial,  becaufe 
his  Client  had  made  a  Miftake  in  Point  of  Evidence:  And  it  was 
denied;  becaufe  "  Fi^Uantiius  non  darmientihus  "Jura  JubJ'cr- 
"  •uiuJit." 

This  exprefs  Evidence  of  the  diredl  Forgery  canie  out  upon 
Mr.  KtToivler's  C'Ross-Examhiaiion  of  our  Witnefs  (this  Mary 
ViBor\)  ?iot  upon  our  Examination  of  Her, 

Mr.  Norton,  in  Reply. — This  Will  of  1745,  fays  "  I  appoint 
*'  7ny  hands  to  come  to  and  be  given  to,  &c."  It  can  not  be  a 
Covenant  to  ftand  feifed  :  There  is  no  Seal,  7io  CoveJia?itee ;  and  be- 
fides,  it  is  Copyhold;  of  which  there  cannot  be  a  Covenant  to  ftand 
feifed.     It  rnuft  operate  as  a  Revocation, 

Wills  o^  Copyholds  are  not  within  the  Statute  of  Frauds ;  either 
a^3  to  the  Makiiig  or  as  to  the  Revocation  of  them.  They  ftand 
juft  as  they  did :  The  revoking  Claufe  can  never  extend  to  them, 
■when  the  enaEling  Claufe  does  not. 

As  to  the  Cafe  of  Egglejion  et  al.  *i;.  Speke,  3  Mod.  258. — 
The  Nature  of  the  Eftate  is  different  from  this.  This  is  a  Re- 
vocation of  the  Will  in  toto,  quoad  the  Copyhold  Land. 

A  Will  may  be  good  as  to  Copyhold,  though  I^ad  as  to  Freehold: 
Therefore  fo  -alfo  may  a  Revocation  be. 

An  Inftrument  may  operate  as  a  Revocation ;  though  it  be  void 
as  to  its  profelfed  End  and  Intention :  As,  for  Inftance,  a  Will 
•devili-ng  Land  to  a  Papift. 

As  to  the  Cafe  in  1  Peere  Williams  345. — There  was  no  Inten- 
sion to  revoke  the  Will,  and  let  in  the  Heir  at  Law. 

B'ut  in  the  prefent  Cafe,  the  two  Adts  of  the  Teftator  are  in- 
>conJiJlent.  This  is  not  a  Covenant  to  do  the  Thing;  but  aSlually 
doing  it  .-It  does  not  reji  infuturo. 

Nothing  paffes  by  a  Feoftment,  without  Livery ;  or  by  a  Bar- 
gain and  Sale,  without  Inrolmentj  or  by  a  Grant  without  At- 
tornment :  And  therefore  in  fuch  Cafe,  there  can  be  no  Refe- 
rence backwards. 

Lord  Mansfield — The  Defendants  came  to  the  Trial,  ap- 
prized of  the  Plaintiff 's  Title,  and  prepared  to  encounter  it. 

1  '  There 
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There  is  no  Doubt  as  to  the  Will  of  1743  ;  which  is  the  Plain- 
tiff's Title.  The  only  Anfwer  to  it,  which  the  Defendants  now 
alledge,  is  "  that  the  Inftrument  of  1745  has  revoked  it."  And 
they  do  not  fuggefl  that  they  can  give  any  new  Evidence  in  lup- 
port  of  that  Inftrument  or  the  Point  of  Revocation.  The  Jury 
have  found  for  the  Plaintiff:  Confequently,  "  that  the  Will  of 
"  1743  was  not  revoked."  Lord  Chief  Juftice  IVilles  is  fatis- 
fied  with  the  Verdid.  This  Motion  therefore  and  the  Argu- 
ment in  fupport  of  it,  as  there  is  no  Pretence  that  the  Defen- 
dants can  mend  their  Cafe  upon  a  new  Trial,  is  in  the  Nature  of 
an  Appeal  from  his  Opinion. 

There  are  three  Grounds,  any  One  of  which,  if  made  out,  is 
fufficient  to  fupport  this  Verdid.  If  the  Inllrument  of  1745 
was  forged;  If  it  was  cbtahied  by  Fraud  and  I?npoJifiori,  though 
not  forged;  t)r,  though  duly  and  fairly  executed,  if  it  be  no 
Revocation. 

As  to  the  firff  Ground,  The  Defendants  complain,  That  the 
•Chief  Juftice  mifdireded  the  Jury,  by  leaving  to  them  as  Evidence 
the  Declaration  oi  Medlkott  "  that  he  forged  it." 

Anfwer.  It  came  out  upon  their  own  Examination.  They 
made  no  Objediion  to  it  at  the  Trial,  and  it  certainly  was  a  Cir- 
cumftance  proper  for  the  Jury  to  confider.  The  Competence 
of  Evidence  depends  upon  the  Circumftances  under  which  it  is 
given.  The  Will  of  1743  is  fet  up  after  fifteen  Years.  It  was 
neceffary  to  fliew  how  it  was  fecreted,  and  how  difcovei-ed.  The 
Declaration  of  Medlicott  in  his  lafl:  Illnefs,  when  he  produced 
and  delivered  it  for  the  Ufe  of  the  Plaintiff,  is  allowed  to  be 
competent  and  material  Evidence.  The  Inftrument  of  1745  was 
equally  in  his  Cuftody  and  fecreted.  The  Account  He  gave  of 
it  in  his  laft  Moments  is  equally  proper.  Even  though  it  had 
been  upon  an  Examination  by  the  Plaintiff,  (efpecially  as  it  was 
All  written  and  witneffed  by  Him,  and  gave  the  Premiffes  in 
■Queftion  to  his  Wife,)  As  the  Account  was  a  Confeffion  of  great 
Iniquity,  and  as  He  could  be  under  no  Temptation  to  lay  it, 
but  to  do  Juftice  and  eafe  his  Confcience;  I  am  of  Opinion  "  The 
'*  Evidence  was  proper  to  be  left  to>  the  Jury." 

But  independent  of  this  Declaration,  Forgery  or  Fraud  was  ap- 
farent.  Medlicott  appears  to  have  been  a  bad  Man.  It  is  All 
written'  by  Him,  and  gives  the  Fee  to  his  Wife,  in  prejudice  of 
°J.okn  Clyiner's  Male  Iffue.  It  is  v.'ordcd  as  an  irrevocable  Set- 
tlement; without  Caufe  or  Confideration.  •  Medlicott  never  dared 
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to  produce  it;  and  chofe  rather  to  conceal  the  Will  of  174.3,  that 
tlie  younger  Son  might  be  admitted  and  poirefs  the  Premiffes. 

But  laftly.  This  Paper  is  no  Revocation.  It  is  no  Will :  And 
therefore  can  not  direft  the  Ufes  of  the  Surrender.  It  is  no 
Conveyance.  It  is  no  Agreement  with  any  Body.  It  does  not 
purport  having  been  delivered  to  or  for  the  Ufe  of  any  Body. 
There  is  no  Proof  that  it  w^as  out  of  the  Cuftody  o?John  Clymer, 
before  his  Death.  It  ought  not  to  have  been  out  of  his  Cuftodv; 
becaufe  it  is  voluntary  and  without  any  Confideration.  He  could 
not  have  been  obliged  to  perform  it.  Then  it  amounts  to  no 
more  than  his  bare  faying  "  that  He  intended  to  make  a  Will  or 
"  Surrender  to  the  Ufe  of  his  Daughter,  in  Fee ;"  and  did  Nei- 
ther. An  Intention  to  revoke  by  a  future  Aft  which  a  Man 
can  not  be  compelled  to  perform,  is  no  Revocation,  ////  the 
Act  is  done.     All  the  Cafes  are  fo  :  And  the  Reafon  ia  Evident. 

It  is  to  no  Purpofe,  to  grant  a  new  Trial ;  becaufe  I  am  fatis- 
fied  that  the  Verdid  is,  in  every  light,  agreable  to  the  true  Juf- 
tice  of  the  Cafe. 

Was  it  a  meafuring  Caft,  or  if  the  Defendant  had  been  fur^ 
prized  by  the  Plaintiff's  Title,  I  fhould  have  thought  otherwife. 

The  Defendants  are  Purchafers  from  the  Heir  of  a  Copyholder 
duly  admitted.  There  has  been  a  PofTefllon  above  fifteen  Years. 
The  Title  fet  up  by  the  Plaintiff,  is  a  Will  concealed. 

But,  be  thefe  favourable  Circumflances  as  they  may,  The 
Trial  had  is  fatisfaftory  beyond  a  Doubt :  And  the  Defendants 
can  not  mend  their  Cafe.  Therefore  it  would  be  vain  and  vex- 
atious, to  grant  a  New  Trial. 

The  Three  Other  Judges  declared  their  entire  Concurrence ; 
but  declined  expatiating  upon  it,  or  entering  into  particulars,  as 
Lord  Mansfield  had  fo  very  fully  gone  through  it. 

Per  Cur. 

The  Rule  muft  be  discharged. 


'^°"<'ay.  2j  Rex  verfus  Tames  Wheeler, 

Nov.  1 76 1-  -^  J 


Nov.  1761. 


T 


H  E  Defendant  came  up,  to  receive  the  Judgment  of  the 
Court;  having  been  reported  in  Contempt. 

The 
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The  Contempt  was  this — The  Defendant  JVbeekr,  being  a 
Vintner,  had  bought  two  Pipes  of  Wine  of  one  Ja/iies  Stuart 
Tulk :  Which  Wine  the  Defendant  averted  to  be  adulterated  and 
bad,  and  therefore  refufed  to  pay  for  it.  Whereupon  Tulk  brought 
his  A£lion  againfl  Him  for  the  Price.  At  the  Trial,  the  Mat- 
ter was,  by  Consent  of  both  Parties,  (probably,  to  conceal  the 
Secrets  of  the  Trade,  and  the  Nature  and  Degree  of  mixing,) 
referred  to  the  Arbitration  of  one  Mr.  C barks  CorJtroy:  Wheeler 
conjented  to  abide  by  his  Award,  and  not  to  bring  any  Bill  in 
Equity.  This  Rule  of  Nifi  Priiis  was,  made  a  Rule  of  this 
Court.  Corderoy  awarded  "  that  Wheeler  fnould  pay  Tulk  a  cer- 
*'  tain  Sum  of  Money,  (about  20/.)  for  this  Wine."  Wheeler 
refufed  to  pay  the  Money  awarded ;  and  moved  this  Court  "  to 
"  fet  afide  the  Award." 

Upon  hearing  that  Motion,  The  Court  thought  there  was  no 
Ground  to  fet  afide  the  Award;  but  that  it  ought  to  be  per- 
formed. Upon  which,  the  Defendant  performed  the  Award, 
and  paid  the  Money.  Afterwards,  He  was  fo  ill  advifed  as  to 
bring  a  long  Bill  in  the  Court  of  Chancery.  The  Plaintiff  here 
(Defendant  in  Equity)  moved  this  Court  for  a  Rule  to  Ihew 
Caufe  why  an  Attachment  ihould  not  iilue  againfl:  Him,  for 
bringing  a  Bill  in  Equity,  contrary  to  the  Rule  of  this  Court 
made  by  Confent. 

Upon  the  Motion,  The  Court  exprefTed  their  Refentment,  an4 
made  a  Rule  to  fhew  Caufe. 

The  Vacation  then  coming  on,  The  Defendant  filed  a  fupple- 
mental  Bill  in  Chancery,  ftating  the  Motion  for  an  Attachment, 
and  praying  an  Injundion  and  Relief. 

The  Plaintiff  here  (Defendant  in  Equity)  pleaded,  in  Bar,  the 
Rule  of  this  Court:  Which  Plea  was  allowed. 

Upon  fhewing  Caufe  here,  againft  the  Attachment,  The 
■Court,  from  abundant  Indulgence,  heard,  a  fecond  Time,  every 
Thing  which  could  be  faid  to  impeach  the  Award.  But  they 
continued  of  their  former  Opinion,  in  fupport  of  the  Award  : 
And  the  Rule  for  the  Attachment  was  made  abfolute  of  Courfe. 

He  was  taken  up  upon  the  Attachment :  And  Interrogatories 
were  filed.  He  was  examined  :  And  the  Interrogatories  and  Ex- 
amination were  referred  to  Me,  I  reported  him  in  Contempt  : 
For  he  explicitly -.ow^f//  the  FaB  of  bringing  an  Original  and 
Supplemental  Bill  in  Chancery ;  though  He  pretended  that  He 
1  '  did 
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did  not  underfland  that  he  had  ever  confented  "  not  to  bring  a 
*'  Bill  in  Equity,"  nor  ever  meant  any  fuch  Confent. 

Afterwards,  upon  his  being  driven  to  the  Brink  of  Commit- 
nient,  He  was  forced  to  fubniit :  And  it  was  referred  to  Me  to 
inquire  "  Whether  he  had  procured  the  Bill  brought  by  him 
againft  "  'James  Stuart  T'ulk,  Charles  Corderoy,  and  'James  'jeff'er- 
"  [on  in  the  Court  of  Chancery,  to  be  difinilfed;"  and  alfo  to  li- 
quidate and  afcertain  the  Amount  of  the  Cofts  out  of  Purfe 
of  the  faid  'James  Stuart  T'ulk,  Charles  Corderoy,  and  James . 
JefflrJon,  occalioned  by  his  having  filed  a  Bill  and  proceeded  in 
Chancery  againft  them,  in  Contempt  of  the  Order  of  this  Court. 
And  the  Court  adjourned  the  Confideration  of  the  Judgment  for 
his  Contempt,  until  after  I  ihuuld  have  made  my  Report. 

Immediately  after  the  Making  this  Rule,  the  Defendant  dif- 
milled  his  Bill  in  Chancery  j  and  readily  attended  and  fubmitted 
to  the  Taxation  of  all  the  Cofts  which  the  three  Perfons  menti- 
oned in  the  Rule  had  been  put  to,  out  of  Pocket,  as  well  in  the 
Court  of  Chancery  as  in  this  Court,  ariling  from  his  Contempt ; 
All  which  Cofls,  (which  were  amply  allowed,  purfuant  to  an 
Ixitiniation  from  the  Court  "  That  they  ought  to  be  fo,"  and 
amoLinte^  to  87/.  4^.)  he  immediately  paid  :  And  perhaps  his  own 
might  be  as  much  more,  a,t  lead. 

All  which  was  now  laid  before  the  Court :  And  Nothing  re- 
mained, according  to  the  ordinary  Courfe  of  Proceeding,  but  for 
the  Court  to  have  pafled  Judgment  upon  Him  for  his  Contempt. 

.  The  Court  was  un\yilling  to  punifli  Him  further,  by  Fine 
and  JmpriJhirnient ;  as  He  had  Imarted  feverely  :  And  yet,  as  his 
Contempt  was  fo  obllinate,  they  did  not  Care  that  a  Slight  Sen- 
tence Ihould  ftand  upon  their  Records.  Thereicre  they  waved 
giving  Judgment,  by  Confent. 

They  faid.  They  would  not  receive  more  Complaints  noia, 
upon  this  Occafion  :  But  that  the  Attorney  and  Counfel  were 
cxjually  guilty  of  the  Contempt,  and  more  Criminal ;  And  if  it 
ever  happened  again.  They  would  proceed  againft  Them. 

Note — This  Cafe  is  a  ftrong  Proof  how  f-ir  a  Contentious  Spi-  . 
rit,  with  bad  Advice,  may  go.  The  Sum  awarded  was  but  about 
20/.  The  Caufe  in  Chancery  went  no  farther  than  a  Plea:  If 
it  had  proceeded  to  an  Examination  of  V/itnefies  and  a  Hearing, 
the  Cofts  muft  have  been  confiderably  more.  And  it  was  with- 
out the  leall  Chance  of  Succefs :  For,  every  Ground  of  Relief 
2  in 
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i-n  Equity,  againftan  Award,  is  equally  open  in  this  Court;  upon 
a  Motion,  in  a  fummary  Way,   "  to  let  it  aiide." 

No  Man  would  accept  of  being  an  Arbitrator,  if  He  was  liable 
to  be  karraffed  with  a  Chancery-Suit  for  liis  Pains. 

The  Court  (for  the  Reafon  above  given)  only  made  a  Rule 
that  his  Recognizance  fliould  be  discharged. 


Roe,   ex  dimifT'  Duke  of  Bolton,   verfus  Grantham.    Tucrday,  21 

'  "  Nov.  1762. 

HIS  Caufe  ftood  in  the  Paper,  for  Argument  of  a  Special 
Verdidl  found  at  the  Aflizes  for  the  County  of  Devon, 
upon  an  Ejedment  brought  by  the  prefent  Duke  of  Bolton  for 
Lands  in  Eajl  Portlemouth  in  that  County ;  Part  of  the  Eftats 
which  had  once  belonged  to  Robert  Willoiighby  Lord  Broke,  and 
which  had  been  fettled  hy -s.  private  Acl  of  Parliament  rwxiio.  in 
Q.-J  H.  8.  upon  the  Anceftors  of  the  prefent  Duke  oi  Bolton,  with 
a  Claufe  to  reftrain  Alienations,  except  for  t\iz  Jointures  of  Wives 
for  "Term  of  Life,  &c. 

The  Special  Verdid  was  long :  And  there  was  a  long  Argu- 
ment upon  it,  at  the  Bar.  But  the  Queftion  was  no  more  than 
"  Whether  the  Duchefs  of  Bolton  could  leafe  the  Lands  fettled 
*'  upon  Her  for  Life,  under  the  Power  given  by  the  Exception 
•"  in  the  faid  Aft;  for  three  Lives,  or  Years  determinable  upon 
"  three  Lives;  that  being  the  ufual  Manner  of  leafing  in  the 
"  Country  where  thofe  Lands  lay,  and  the  ufual  Manner  in 
'"  which  they  had  been  leafed." 

The  Court  was  clear  "  that  fuch  Power  ;zo/ having  been  given 
"  to  JointrefTes  by  the  faid  Aft  of  Parliament,  could  not  be  im- 
"  PLIED.  It  would  therefore  be  of  no  Ufe,  to  report  the  Cafe 
at  large. 

Per  Cur. 

Judgment  for  the  Plaintiff. 


Medhuril    vsrflis    Waite.  '  ''"'^ay,  27 

^  Nov.  1761. 

P  O  N  a  Motion  for  a  new  Trial — 

It  appeared  upon  the  Report  of  Mr.  Juftice  Wibnot  who  tried 

die  Caufe,  That  this  was   an  Aftion  brought   by  an  Alehoufe- 
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keeper  in  the  Hundred  o( Evinger  in  Hants,  againft  a  Deputy 
High  Conjtable,  for  billeting  Soldiers  upon  Him :  And  that  the 
High  Conftable  living  at  a  Diftance,  had  appointed  the  Defen- 
dant his  Deputy,  by  Parol  on\y ;  and  to.  do  this  Bufinefs  of  Quar- 
tering Soldiers  for  Him,  during  the  Whole  Time  of  his  Conti- 
nuance in  that  Otlice. 

The  Queftions  were — (Firft)  Whether  a  High  Conjiahk  is  a 
Co/i/mon-Law  Otiiictr ;  (Secondly)  Whether  a  i^/^;6  Conjlnhle  is 
-within  the  Word  "  Constable"  in  the  annual  Mutiny  Adl,  fo 
as  to  impower  Him  to  billet  Soldiers;  and  (Thirdly)  Whether  a 
Hi'^h  Conftable  can  appoint  a  Deputy  for  this  Purpole. 

Mr.  Juftice  Wihnot  reported,  that  at  the  Trial,  He  was  of 
Opinion  in  the  Affirmative,  on  all  the  three  Points. 

Mr.  Thurloio  and  Mr.  Serjeant  Davy,  on  Behalf  of  the  Plain- 
tiff, argued  to   the  contrary;  and  particularly  iniifted  that   the 
•9  Co.  46.   Deputation  ought,  at  leaft,  to  have  been  in  *  Writing;  and  alfo 
Earl  ot     ^   .j^^j.  jj^g  Deputy  could  not  billet  them  in  his  +  oivn  Name. 

Shrewibury  s  r      J 

Cafe. 

tiRo.  Rep.  The  Conftable  of  the  Hundred  can  not  billet  Soldiers,  in 
*74-.Ph5'pe  p/rtccj  where  there  are  other  Othcers :  The  Art  only  gives  him 
combe.         this  Power  in  the  Ahfence  of  the  Officers  of  the  Place.     This 

appears  particularly  from  §  35,  36.  of  this  Aft.     So,  by  2,  3  Ed. 

6.   c.  10.  about  making  Malt,  The  Power  of  viewing  it  is  given 

to  the  Conftable  of  the  Town   where  it  Ihall   be   made  or  put 

to  Sale. 

Secondly,  But,  at  leaft,  He  could  not  appoint  a  Deputy  for 
this  Purpoie.  This  Perfon,  tlic  now  Defendant,  was  iiever  ap- 
proved of  nor  Jhoorn. 

In  the  Ad:  of  1  W.  &  M.  c.  18.  §  7.  there  is  a  Provifion  about 
Dilfentcrs  chofen  Conftables,  "  that  they  may  execute  the  Of- 
"  ficc  by  a  Deputy  that  Ihall  comply  with  the  Law."  But  the 
Perfon  appointed  under  this  Ad  could  not  be  a  Deputy,  but  a 
Conftable  in  his  own  Right. 

No  Judicial  Officer  can  appoint  a  Deputy.  Phelps  v.  Winch- 
combe,  3  Buljir.  jy.  i  Ro.  Rep.  274.  Moore  845.  2  Danv. 
482.  />/.!. 

An  Under  Sheriff  can  not  exercife  a  Judicial  Ad.  Hob.  13. 
Sir  Daniel  Norton  v.  Simmes.     Noy  2 1 .  Bandal's,  Cafe. 

A  High 
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A  High  Conftable  is  in,  yS/w^  refpeft,  a  judicial  Officer :  And 
the  Billeting  of  Soldiers  is  a  Judicial  Aft.  This  Ad  is  the  Effect 
of  the  Judgment  of  the  Agent ;  And  an  Appeal  is  given  from 
his  Ad- 

By  9  "Ed.  4.  fo.  •:;  I .  A  Sheriff  can  not  make  a  Deputy  to  take 
Security  upon  a  Supplicaviti  though,  to  take  the  Party,  He  may. 

Mr-  /^f^i^  contra,  for  the  Defendant. 

Firft.  A  High  Conjiable  is  included  in  the  Mutiny- Adi :  The 
Words  are  "  Conftable,  Tything-man,  Head-borough,  or  other 
*'  Officer." 

Secondly,  He  may  make  a  Deputy  for  this  Purpofe. 

Firft — He  argued  from  the  Ad  itfelf. 

Lord  Mansfield — Surely,   it   is    impoffible   to    maintain 
«'  that  a  High  Conftable  is  not  within  the  Ad." 

Mr.  TFebb — Proceeded  to  the 

Second  Point — He  may  appoint  a  Deputy  upon  this  par ticii^ 
lar  Occafion. 

3  Buljir.  yy.  Phelps  v.  Winchco7nb.  3  Keb.  '^09.  i  SiderJ\ 
350.  are  Cafes  of  y?i:Wz7z^  Deputies  :  And.  L.ot6.  Hale  adopts  all 
the  Dodrine  laid  down  in  the  Cafe  of  Phelps  v.  Winchcomb^ 

'Taking  Security  is  a  Judicial  Ad. 

The  Counfel  for  the  Plaintiff,  in  Reply,  confined  themfelves 
now  to  the  fecond  Queflion., 

This  is  a  pennaneiit,  conjlant,  general  Deputy,  as  to  all  Ads  of 
this  Kind  :   Not  a  Deputy  pro  ed  vice. 

Lambard  fuppofes  the  Cafe  of  Phelps  v.  Winchcomb  to  have  pro- 
ceeded rather  upon  Toleration,  than  upon  Law. 

In  this  Inftance,  the  Duty  is  Judicial:  And  the  Appeal  prove'; 
^*  That  this  was  the  Idea  of  the  Law." 

If  a  Man  be  bound  by  Tenure,  to  execute  the  Office  of  Con- 
ftable, and  appoint  a  SubJJitute,  that  Subftitute  Himlelf  is  Jhi-orn 
in:  He  is  not  a  Deputy. 

2  An 
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An  Under-Sheriff  can  not  execute  a  Writ  of  Partition, 

Lord  Mansfield — All  thefe  Niceties  were  never  thought 
of,  by  thofe  Perfons  who  have  for  many  Years  drawn  the 
Mutiny-A6ts.  They  are  not  drawn  by  Gentlemen  of  the 
Profeffion  of  the  Law.  And  the  Nature  of  the  Thing,  as 
well  as  the  Intention  of  the  LegiJJature  requires  tliat  People 
fliould  not  be  liable  to  Adions  for  honeftly  executing 
them.  .   , 

Thefe  Adls  are  intended  to  guard  the  Civil  Authority  againft 
the  Military. 

The  Adl  now  under  Confideration  certainly  comprehends  a  High 
Conftable :  And  He  may  appoint  a  Deputy  to  this  particular  mi- 
nifterial  ASt.  This  is  a  minijlerial  Adt :  And  a  Conftable  may 
appoint  a  Deputy  to  do  t?ii?iijlerial  Adls. 

It  is  taking  the  Definition  too  large,  to  fay  "  That  Every 
"  Adl  where  the  Judgment  is  at  all  exercifed,  is  a  Judicial  AGt:" 
A  Judicial  Aft  is  fuppofed  to  be  done  pendente  lite  (of  fome 
Sort  or  other.) 

This  Conftruttion  is  the  moft  convenient,  and  agreeable  to  the 
Rule  of  Law  in  Cafes  of  appointing  Deputies. 

Mr.  Juflice  Denison  concurred  in  Opinion  with  His  Lordfliip. 

"So  alfo  did  Mr.  Juftice  Foster  :  And 

Mr.  Juftice  Wilmot  continued  of  the  fame  Opinion  He 
was  at  the  Time  of  the  Trial. 

He  faid,  He  would  only  now  add,  that  He  had  looked  a  good 
deal  into  the  Nature  of  the  Office  of  High  Conftable;  and  that 
he  found  it  to  be  much  more  ancient  than  the  Time  of  Ed.  4. 

Per  Cur.'  unanimoufly — 

Rule   discharged. 


iSaturday,  zt         Rex  vcrfus   Gcorge  Scott  and  Edward  Hams. 

2>Iov.  1761.  -^  "^ 


T 


HIS  was  an  Indidment  for  a  Riot;  and  confifted  of  two 

Counts  only ;  there  being  no  Count  added,  for  an  AfTault. 

I  The 
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Tks  Firft  Count  charged  Th.'H  George  Scotf,  Leu- is  Ddavoiix, 
Samuel  Aujiin,  Eikvard  ^Hams,  Walter  Bray,  and  John  Chaplin, 
with  Force  and  Arms,  at,  &c,  in  the  Street  and  common  High- 
way there,  called  the  Strand,  unlawfully,  violently,  and  routoujly 
did  afiemble  and  gather  themfelves  together,  to  difturb  die  Peace 
of  our  faid  Lord  the  King ;  and  ib  being  then  and  there  alfem- 
bled   and   gathered   together,  they   the  faid  G.  S.  L.  D.   S.  A. 

E.  H.  IV-  B.  and  J.  C.  then  and  there  unlawfully,  rioiovfy  and 
routoujly  did  follow  and  walk  after  One  Felix  Sarrant,  Cientleman, 
then  and  there  paffing  along  the  Strand  aforefaid,  and  then  and 
there  ibeino-  m  the  Peac<;  ;of  God  and  of  our  faid  late  Lord  the 
King,  from  and  out  of  .the  ^//w?^/ aforefdd,  unto  the  DwcUing- 
houfe  of  Him  the  faid  F.  S.  iituate  .in  Blue-Crofs-Street  in  the 
Parifh  and  County  aforefaid,  inlulting,  abuhng,  menacing,  and 
•hollowing  after  Him  .the  laid  F.  S.  whereby  he  the  fud  F.  S. 
!was  then  and  there  put  in  great  Peril  and  Danger  of  lofmg  his 
Life;  and  other  Wrongs  to  the  laid  F.  S.  then  aud  there  unlaw- 

iully,  riotoujly  and  routoujly  did,  ^c.  ^c. 

The  fecond  Count  charged  that  George  'Scoit,  Lewis  Deuivoux, 
and  Edward  Hams,  with  Force  and  Arms,  at,  &c,  in  the  laid 
Street  and  Highway  there,  called  Blue-Crofs-Street,  near  the 
Dweliing-houfe  of  the  faid  F.  S.  there  fituate,  unlawfully,  riot- 
cujly,  and  routoufly  did  alfemble  and  gather  themfelves  togetlier. 
to  diflurb   the  Peace  of  our  faid   Lord  the  King,   (He  the  laid 

F.  S.  then  being  in  the  fame  Houfe  and  in  the  Peace  of  God  and 
OUT  faid  Lord  the  King;)  and  fo  being  then  and  there  alfembled 
and  gathered  together,  they  the  faid  G.  S.  L.  D.  and  E.  H.  did 
then  and  there  unlawfully,  riotoujly  and  routoujly  make,  and  caufe 
and  procure  to  be  made,  a  large  Fire  in  the  Street  and  High- 
way aforefaid;  and  in  the  fame  Fire  then  and  thej-e  unlawtully, 
riotoujly,  and  routoufly  did  burn,  and  caufe  to  be  burnt  Him  the 
laid  Felix  Sarrant  in  Effigy;  And  they  the  faid  G.  S.  L.  D.  and 
£.  .ff.  then  and  there  unlawfully,  riotoujly,  and  rautoijly  did  re- 
main and  continue  in  the  Street  and  Highway  aforefaid,  near  the 
Fire  aforefaid,  for  along  Time  (to  wit,  for  the  Space  of  two 
Hours  and  upwards,)  hollowing,  Ihouting,  firing  Guns,  Squibs, 
and  Fireworks,  and  milhehaving  themfelves^  And  other  Wrongs 
.to  the  faid  F.  S.  then  and  .there  unlawfully,  riotoujly,  and  routoujly 
tdid,  cifc.  ZSc. 

TVIr.  M?r/(?;z'had  (on  Saturday  the  'i^o'^  q'l  May  lafl)  moved  in 
Arreft  of  Judgment :   For  that  only  two  of  the  Defendants  had 
been   convidted ;    The  *  Rejl  having  been   acquitted.     Whereas  '  y''*^,!|"^'-'^ 
T^hree  Perfons,  at  the  leall,  are   necellary  to   conflitut'e  a  Riot :  t'^^,o  di^j . 
And  as  this  is  an  Indidtment  for  a  Riot,  and  only  Tivo  are  found  Two  were 
gmity,  there  ci'n  be  no  Judgment  given  againll  them.  and^Two 
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And  to  prove  "  that  if  feveral  Perfons  be  indifted  for  a  Riot ; 
"  and  two  only  found  guilty,  and  the  Others  All  acquitted,  Judg- 
**  ment  ihall  be  arrefted,  becaufe  a  Riot  can  not  be  committed 
"  by  two  Perfons  only;"  He  cited  Popham  202.  Harifon  v.  Er~ 
rtngton  (the  fecond  Error  affigned:)  Alfo  Rex  v.  Sudbury,  Hcapesy 
and  Others,  i  Ld.  Raym.  484.  2  Salk.  593.  and  12  Mod.  262. 
All  S.  C.  in  Point.  And  if  another  Offence  be  added,  in  the 
fame  Count,  it  does  not  vary  the  Cafe :  So  is  Rex  v.  Coljbn  et  al'. 
3  Mod:  72. 

Mr.  Norton  and  Mr.  Stow  now  fliewed  Caufe,  on  Behalf  of 
^  Sarrant  (a  Quack  Dodor)  the  Profecutor,  why  Judgment  againft 

\-^  the  Defendants  fliould  not  be  arrejled. 

It  has  been  objedled  "  that  it  being  an  Indidlment  for  a  Riot^ 
"  and  no  other  Count  laid,  T!hree  Perfons  at  leaft  ought  to  have 
"  been  found  guilty;  Or  elfe,  it  can  be  no  Riot." 

But  where  the  Indidlment  is  *'  that  the  Defendants  cum  vml- 
"  tis  alijs  committed  a  Riot,"  there  'Two  only  may  be  found  guilty ; 
and  Judgment  fliall  be  againft  them,  i  S'wJ.S.  196.  Rex  v. 
Kinnerjley  and  Moore.  And  fo  Holt  held  in  the  Cafe  of  Rex  v. 
Sudbury  et  al'. — Thefe  Two,  nuith  Others  (Six  in  all,)  are  here 
charged  :  and  Two  of  the  Others  are  dead,  without  having  been 
either  convided  or  acquitted. 

Mr.  Morton,  contra,  for  the  Defendant.  In  the  Cafe  cited  from 
Sir  y.  S.  196.  (Rex  v.  Sudbury,  Heapes,  et  al':)  it  is  fuppofed 
*'  That  the  Defendants  together  with  other  Perfons  unkjiown,  "  were 
"  guilty."  But  in  the  prefent  Cafe  it  does  not  appear  that  any 
Others  were  guilty,  beiides  thefe  two:  For  here  is  no  Finding 
as  to  the  two  dead  Perfons. 

Lord  Mansfield — Six  were  indicted:  Two  of  them  are 
acquitted;  Two  are  dead,  untried.  The  Jiny  have  found 
theie  two  to  be  guilty  of  a  Riot:  Confequently  it  muft 
have  been  together  with  thofe  Two  who  have  never  been 
tried  ;  as  it  could  not  otherwlj'e  have  been  ^  Riot. 

Per  Cur . 

Rule  discharged. 


The  Und  o^  Michaelmas  Term  1761.     2  G.  3. 
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Rex    verfus   Barker  et  al'.  Saturday.  23 

J  Jan.  1762. 

ON  Wednefday  loth  of  'June  ij6\,  Mr.  Norton  moved 
for  a  Mandamus  to  be  direded  to  the  furviving  Truf- 
tees  under  a  Deed  of  Releafe  made  by  one  Charles 
Vinfon  to  John  Enty  a  DifTenting  Minifter  at  Plymouth, 
and  other  Truftees,  fettling  a  then  new-built  Meeting-Houfe, 
Garden,  Gfr,  upon  the  faid  Truftees,  in  Truft  (amongft  other 
Things)  "  To  fufFer  the  Meeting-Houfe  to  be  for  the  public 
**  Worfliip  of  God  by  fuch  Congregation  of  Proteftant  Diflenters 
*'  commonly  called  Prefiyterians,  as  fhould  fit  under  and  attend 
"  the  Miniftry  of  the  faid  Mr.  John  Enty  or  fuch  other  Prefoy- 
**  terian  Minifter  or  Minifters  as  Ihould  in  his  and  their  Room 
**  fucceffively,  in  all  Times  then  coming,  be,  by  the  Members 
"  in  Fellowjhip  of  the  faid  or  fuch  like  Congregation  or  Congre- 
"  gations,  regularly  and  fairly  chofen  and  appointed  to  be  the  Mi- 
"*  nifter.  Preacher  or  Paftor,  to  preach  in  the  faid  Meeting;" 
requiring  them  to  admit  Chrijlopher  Mends  to  the  TJfe  of  the 
Pulpit  thereof,  as  Paftor,  Minifter,  or  Preacher  there;  He  the 
faid  Chrijlopher  Mends  being  duly  eleBed  thereto. 

He  produced  an  Afiidavit  of  the  Fadls,  and  of  Mr.  Mends  % 
Eledion  ;  and  of  Demand  and  Refufal  of  the  Ufe  of  the  Meet- 
ing-PIoufe  :  And  cited  the  *  Cafe  of  Rex  v.  Bloore^  P.  and  7r.  *  ^'''^  a"t« 
1760,  v/hich  was  a  Mandamus  to  reftore  William  Langky  to  the^o'^.'^^  '" 
■Office  of  Curate  of  a  Chapel ;  And  the  Rule  was  made  abfolute 
upon  this  Principle,  "  That  where  there  is  a  temporal  Right,  this 
'**  Court  will  aifift  by  Mandamus.!' 

Lord  Mansfield  took  this  Opportunity  of  declaring.  That 

the  Court  had  thought  of  that  Cafe  of  the  Curate  of  the 

Chapel  of  Calton,  fmce  the  Determination  of  it,    as  well 

as  before :  And  they  wefe  thoroughly  fatisfied  with  the 

I  G rounds , 
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Grounds  and  Principles  upon  which  t/jat  Mandamus  was 
granted. 

Where  there  is  a  Right  to  execute  an  Office,  perform  a  Ser- 
vice, or  exercife  a  Franchife ;  (more  efpecially,  if  it  be  in  a 
Matter  of  public  Concern,  or  attended  with  Profit;)  and  a  Per- 
fon  is  kept  out  of  Pofieffion,  or  difpoffelTed  of  fuch  Right,  and  has 
110  other  Specific  legal  Remedy;  This  Court  ought  to  afiill:  by  a 
Mandamus -y  upon  Reafons  of  Jujiice,  as  the  Writ  expreffes — 
•*'  Nos  A.  B.  debit  am  et  fcfiinavi  "Jttjlitiam  in  hac  parte  fieri  vo- 
•"  lentes,  lit  eji  juftion';  and  upon  Reafons  of  public  Poticy,  to 
preferve  Peace,  Order,  and  good  Government. 

The  interpofing  this  Writ  where  there  is  no  other  Specific  Re- 
medy, is  greatly  for  the  Benefit  of  the  Subjedl  and  the  Advance- 
ment of  Juflice.  The  fpeedy  Decifion  of  the  Queftioa,  in  that 
Cafe  which  has  been  mentioned,  by  an  immediate  Trial  in  a 
fei"-ned  Iliue,  Ihews  it, 

o 

This  Cafe  is  not  indeed  quite  the  fame  as  that  wa€ :  But  flill 
it  is  reafonable  to  grant  a  Rule  to  fliew  Caufe. 

On  Monday,  23  November  1761,  Mr.  Thurlow  and  Mr.  Dun- 
nin<y  fliewed  Caufe  ao-ainft  the  Mandamus. 

They  controverted,  by  Affidavits,  the  Eleftion  of  Mends  ;  and 
endeavoured  to  fupport  the  Eiedion  of  Mr.  Hanmer,  whom  the 
Truftees  had  put  into  Pofieffion. 

The  Majority  of  the  Congregation  feemed  to  be  on  the  Side 
'O^  Mends ^-  The  Truftees  efpoufed  Hanmer,  and  meant  to  main- 
tain Him  with  a  high  Hand, 

There  was  no  Colour  for  the  Eledion  of  Tlanmer-.  And  that 
of  Mends  was  liable  to  Objediions. 

This  Conteft  had  raifed  great  Animofity,  Spirit,  and  Oblii- 
nacy;  efpecially  in  Thofe  who  were  for  Hanmer:  And  as  they 
thought  their  Strength  lay  in  throwing  Obftacles  in  the  Way  of 
.any  (more  efpecially  ^fpeedy)  Redrefs,  as  Hanmer  was  upholdeh 
and  maintained  in  Poilcfiion  by  the  Truftees;  Their  Counfel, 
with  great  Earneftnefs  and  Ability,  argued  againft  making  the 
Rule  abfolute  for  a  Mandamus ;  and  contended  that  it  could  not 
fa.e  "  to  admit,"  where  Another  was  in  Pofflfiion. 

A  Mandamus  to  admit  goes  no  further,  (they  faid)  than  to 
■gwt  a  LEG  A«L  PoJ'eJJion  where  otherwife  the  Party  would  be  with- 

2  OWt 
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out  Remedy.  And  to  prove  the  Diftincflion  between  a  Manda- 
mus to  admit,  and  a  Mandamus  to  rejlore  to  a  former  Poffeflion, 
—They  cited  the  Cafe  oi  Rjx^.  Dean  and  Chapter  of  Duhlbi, 
I  Sir  7.  S.  p.  538.  per  Pratt.  "  A  Mandavnis  to  admit  is  only 
"  to  give  a  legal  not  an  adual  Polfeflion :  Though  in  a  Manda- 
*'  mus  to  rejlore,  the  Court  will  go  further." 

But  here,  another  Perfon  (Mr.  HanmerJ  is  in  Pqffeffipn :  And 
Mr.  Mends  never  has  been  fo.  Here  is  no  legal  Right :  And 
this  Court  can  ?iot  take  Notice  o/' Trusts,  fo  as  to  give  Relief, 
upon  an  equitable  Title  only ;  nor  is  this  Gentleman  the  Cefiuy 
qui  'Trujl.     But,  at  moji,  his  Title  is  only  equitable. 

Lord  Mansfield — A  Mandamus  is  a  prerogative  Writ;  to 
the  Aid  of  which  the  Subject  is  intitled,  upon  a  proper  Cafe 
previoully  fhewn,  to  the  Satisfaction  of  the  Court.  The  original 
Nature  of  the  Writ,  and  the  End  for  which  it  was  framed, 
diredt  upon  what  Occafions  it  Ihould  be  ufed.  It  was  intro- 
duced, to  prevent  Diforder  from  a  Failure  of  Jul1:ice  and 
defedt  of  Police.  Therefore  it  ought  to  be  ufed  upon  all  Oc- 
cafions where  the  Law  has  eftablilhed  no  Specific  Remedy,  and 
where  in  Juftice  and  good  Government  there  ought  to  be  One. 

Within  the  laft  Century,  it  has  been  liberally  interpofed  for 
the  Benefit  of  the  Subject  and  Advancement  of  Jultice. 

The  Value  of  the  Matter,  or  the  Degree  of  its  Importance  to 
the  public  Police,  is  not  fcrupuloufly  weighed.  If  there  be 
a  Right,  and  no  other  Specific  Remedy,  T'his  fliould  not  be 
denied. 

Writs  of  Mandamus  have  been  granted,  to  admit  LeBurers, 
Clerks,  Sextons,  and  Scavengers,  &c ;  to  reftore  an  Alderman 
to  Precedency,  an  Attorney  to  Praftice  in  an  inferiour  Court,  &c. 

Since  the  Adt  of  Toleration,  it  ought  to  be  extended  to  pro- 
ted:  an  endowed  Paftor  of  Proteltant  Dilfenters ;  from  Analogy 
and  the  Realbn  of  the  Thing. 

The  Right  itfelf  being  recent,  there  can  be  no  direct  ancient 
Precedent :  But  every  Cafe  of  a  Ledurer,  Preacher,  Schoolmalter, 
Curate,   Chaplain,  is  in  Point. 

T'he  Deed  is  the  Foundation  or  Endowment  of  the  Paflorfliip. 
The  Form  of  the  Inftrument  is  necelfarily  by  way  of  Truil: ;  I-'or 
the  Meeting-houfe,  and  the  Land  upon  which  it  llands,  could  not 
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be  limited  to  Enfy  and  his  SuccelTors.  Many  Leclurefliips  and 
other  Oilices  are  endowed  by  Truft-Deeds.  The  Rig/jt  to  the 
Fundlion  is  the  Subjhi/ice,  and  draws  after  it  every  Thiii^ 
elfe  as  appurtenant  thereto.  The  Power  of  the  Truftees  is  merely 
in  the  Nature  of  an  Authority  to  admit.  The  Ufe  of  the  Meet- 
ing-houfe  and  Pulpit,  in  this  Cafe,  tollows,  by  necelfary  Con- 
fequence,  the  Right  to  the  Funftion  of  Minill-er,  Preacher,  or 
Paflor;  as  much  as  the  Tn/ignia  do  the  Office  of  a  Mayor;  or  the 
Cuflody  of  the  Books,   that  of  a  Town-Clerk. 

Mr.  Juftice  Wilmot — It  has  been  granted  in  the  Cafe  of 
Scavengers.  It  is  a  prerogative  Writ,  and  ihall  be  granted  to  am- 
pliate  juftice,  and  to  preferve  a  Right;  where  there  is  no  fpecific 
legal  Remedy;  where  no  Aflize  will  lie. 

Mr.   Jufcice    Fostp:r — Here    is   a  legal  Right.     Their   Mi- 

nifters    are     tolerated    and    alloivcd :    Their  Right   is    eftablilhecl 

therefore  as  a  legal  Right,  and  as  much  as  any  other  legal 
Right. 

N. B.  Th-is        The  Court   propofed   an  IJjiie  to  try  "  Whether  Mr. /-/^z;.?- 

w-'sbpTnef- "  ^^*^^  ^^^^   °''  '^^^  ^■'°^  ^^'^b  i^^'-'^'-'t^" 't  ^s  the  cheapeft  and  bell 
fior,  and       Way  to  put  it  in. 

claimed  to 

fleaed  to  the  ^^  ^^"^^  ^^^^  adjourned  to  the  firft  Day  of  this  prefent  Hilary 
fame  Mini-  Term,  in  order  That  the  Parties  might  give  an  Anfwer,  "  Whe- 
ftrv  or  Pai-  tc  j-j^g^  jj^gy  ^yould  agree  to  this  IJjuf  •"  or  "Whether  they 
"  would  agree  to  proceed  to  a  new  EleSlion:'  And  the  Parties 
themfelves  to  be  confulted,  and  make  their  Eledion. 

But  afterwards,  (on  Tuefday  24th  November  176 1,)  Lord 
Mansfield  propofed  and  made  an  Alteration  in  the  Rule  to  be 
drawn  up  in  this  Cafe:  Which  Alteration  He  judged  to  be  ne- 
cellary,  as  Mr.  Hanmer  Himfelf  was  no  Party  to  this  Litigation 
about  the  Mandamus. 

He  therefore  directed  it  to  be  drawn  up  to  the  following  Effed, 
(and  indeed  gave  the  very  Words:)  viz. 

It  is  ordered.  That  the  firft  Day  of  next  Term  be  given  to 
Fentecoji  Barker^  Richard  Dimning,  Philip  Cockey,  and  Elias 
Lang,  to  ihew  Caufe  why  a  Writ  ot  Mandamus  Ihould  not  iffue, 
direfted  to  them,  requiring  them  to  admit  Chrijiopher  Mends  to 
the  Ufe  of  the  Pulpit  in  a  certain  Meeting-houfe  appointed  for 
the  religious  Worlhip  of  Protellant  Diffentcrs  commonly  called 
Preftyterians,  in  PlymjUth  in  die  County  of  Devon,  as  Paftor, 
Minilter,  or  Preacher  there.     And  it  is  further   ordered.  That 

they 


toriliipi. 
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^hey  the  faid  Pentecsfl  Barker,  Richard  Dunning,  Philip  Cockcy, 
and  Elias  Lang,  do  at  the  fame  Time  acquaint  this  Court  "  Whe- 
"  tker  they  infirt:  upon  the  Validity  of  the  Eieftion  of  yoh?i  Han- 
■"  mer;"  And  if  not,  "  Wliether  they  are  willing  to  proceed  to 
♦'  a  new  Eledion  of  a  Minifher,  Paftor,  or  Preacher  there;"  The 
Profecutor  of  this  Rule  having  declared  his  Confent  '*  To  wave 
<*  his  Claim,  in  order  to  a  new  Election."  And  it  is  further 
ordered,  That  Notice  of  this  Rule  be  given  to  the  laid  yohn 
Hanmcr ;  to  the  Intent  that  He  may  be  heard,  as  He  Ihall  be 
advifed;  and  that  He  may  acquaint  this  Court  **  Whether  He 
"  infifts  upon  the  Validity  of  his  Eleftion,"  and  "  Vv'hether  He 
"  is  williniG:  to  have  it  tried  in  a  fei£;;ned  IlTue." 

"Mr.  Thurlov/  and  Mr.  "Dunning  now  gave  an  Anfwer,  by 
Direction  of  their  Clients,  "  That  Pcntccojl  Barker,  Richard 
"  Dunning,  Philip  Cvrkey,  and  Elias  Lang,  do  injij}  upon  the 
"  Validity  of  the  Eleciion  of  yohn  Hanmcr;  and  that  they  are 
f  .not  ivilling  to  proceed  to  a  new  Election,  (^c ;  And  that  the 
*'  faid  John  Hamner  does  ir.f/Jl  upon  the  V^alldity  of  his  Eleftion, 
"  and  is  7iot  ivilling  to  have  it  tried  in  a  feigned  lilue." 

After  which,  Mr.  Thurlow  and  Mr.  Dunning  were  heard 
again,  in  general ;  and  argued  ftrenuoufly  againlc  granting  a 
Mandamus.  They  knew,  the  Eledlion  of  Hanmcr  could  not  be 
fupported  upon  a  Trial.  The  Eleftion  of  ilft'Wj-  feemed  liable  to 
Objedlion  as  irregular.  But,  if  the  Matter  was  proper  ior  a  Maii- 
damiis,  they  were  aware  that  in  cafe  Neither  was  elecfled,  the 
Court  would  iffue  a  Mandamus  "  to  proceed  to  an  Election":  In 
which  Cafe,  the  Majority  of  the  Congregation  were  inclined  to 
Mends.  The  Truflees  therefore  obftinately  periifted  in  oppo- 
ling  a  Mandamus  and  rcfufing  a  Trial. 

Lord  Mansfield — Every  Reafon  concurs  here,  for  granting 
a  Mandamus.  V/e  have  conlidered  the  Matter  fully :  And  We 
are  all  clearly  for  granting  it.  I  have  made  a  Coileftion  of 
Cafes  on  this  Subjed,  fince  the  laft  Argument :  But  I  have  it 
not  here,  at  prefent. 

Here  is  a  FunBion,  with  Kmohimcnts ;  and  no  fpecific  legal 
Remedy.  The  Right  depends  upon  Eledion  :  V/hich  interells  ail 
the  Voters.  The  Queltion  is  of  a  Nature  to  inllame  Men's  Paf- 
fions.  The  Refufal  to  try  the  Eledion  in  a  feigned  Illue,  or 
proceed  to  a  new  Eledion,  proves  a  determined  Purpofe  of  Wo- 
lence.  Should  the  Court  deny  this  Remedy,  the  Congregation" ■ 
■may  be  tempted  to  refift  Violence  by  Force:  A  Difpute  "  Who 
*'  Ihall  preach  Chriftian  Charity,"  may  raife  implacable  Feuds 
and  Animofities;  in  Breach  ot  the  pubhc  Peace,  to  the  Re- 
1  proach 
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proach  of  Government,  and  the  Scandal  of  Religion.  To  deny 
this  Writ,  would  be  putting  Proteflant  Diflenters  and  their  Re- 
ligious Worfliip,  out  of  the  Proteftion  of  the  Law.  This  Cafe 
is  intitkd  to  that  Protedion ;  and  can  not  have  it  in  any  other 
Mode,   than  by  granting  this  Writ. 

The  Defendants  have  refufed  either  to  go  to  a  new  Eledtion, 
or  to  try  it  in  a  feigned  Illue. 

We  were.  All  of  Opinion,  when  a  Trial  was  propofed  to  them. 
That  a  Mcmdamus  ought  to  iflue,  in  Cafe  of  Refufal.  Their 
Anfwer  ought  to  be  put  into  the  Rule,  as  prefatory  to  it :  And 
I  do  this,  with  a  View  that  their  Refufal  may  be  authentically 
given  in  Evidence  to  the  Jury,  upon  a  Trial. 

Many  Cafes  have  gone  as  far  as  this,  or  farther. 

Mr.  Juftice  Denison,  Mr.  Juftice  Foster,  and  Mr.  Juftice 
WiLMOT,   All  declared  Themfelves  of  the  lame  Opinion. 

The   Court  ordered  a  Mandamus  to  Iflue. 
F.  Poj}.  Pa.  /S^Q.    28th  Jpril  1763. 


MonJav.  »s  ^^^  vcrfus  Hcydon,   and  four-  Others. 

Jan.  1702.  J  ,1  '  J 

*  Mr. Norton  * O  I  R   Fletcher  Norton    fliewed  Caufe,  on  Behalf  of  the 
r'vh'd^'^'d    "^  Profecutor,  why  the  Proceedings  upon  this  _;'(5/«/ Information 
jiiade  Solid-  fhould  not  be  flayed,  with  Colls   to  be  paid  by  the  Profecutor ; 
tor  General,    for   that   Y'lwt  J't'parate   Rules  "for  One  or   more  Informations 
"  againft  each  Defendant"  are  conJoUdaled  into  tliis  One  joint  In- 
formation, without  any  Rule  for  luch  a  joint  Information  againll 
All  of  them. 

Mr.  Serjeant  Nares,  contra,  infifted  that  by  the  Pradlice,  this 
can  not  be  done;  nor  does  &Lt  prejent  Rule  juilify  it. 

Mr.  Athorpe  (Secondary)  being  alked,  concurred  with 
Mr.  Serjeant  Ntires,  "  That  there  was  no  Authority  by 
"  any  Rule,  or  by  the  Pradtice,  for  filing  this  one  Joint 
*'   Information  againft  all  the  Defendants." 

Sir  Fletcher  Norton  replied.  That  if  the  0^'ence  be  joint,  there 
may  be  a  joint  Information. 


Lord 
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Lord  Mansfield — But  the  Queftion  is,  Whether  it  can  he 
done  upon  thefe  feveral  and  diftind  Rules,  which  were  taken 
upon  the  Motion  of  Jkveral  different  Gentlemen,  Who  only  ap- 
pUed  for  One  or  more  Informations  againft  each  Defendant,  but 
without  any  general  Motion  for  a  johit  Information  againft 
them  All. 

Sir  Fletcher  Norton — It  muft  be  allowed,  I  agree,  that  One 
Man's  Guilt  is  not  the  Guilt  of  Another  :  But  this  Cafe  is  d.  joint 
AB  of  Bribery,  upon  which  We  can  convicl  All  of  them ;  but 
yet  the  Evidence  may  not  be  fufficient  to  convid  the  Individuals 
feparately, 

Mr.  JufHce  WiLMOT  was  not  fatisfied  of  that;  and  feemed  to 
doubt  Whether  the  fame  Evidence  which  would  be  fufficient  to 
convidl  All  jointly,  would  not  be  fufficient  to  convidl  Each  one 
alone  feparately. 

Lord  Mansfield  faid  He  was  clear  That  this  joint  Infor- 
mation againft  All,  was  wrong,  upon  thefe  Jeparate  and  diJiiiiB 
Rules  for  One  or  more  againil  Each;  and  that  the  prefent  Rule 
muft  be  made  abfolute. 

Rule  made  abfolute,  for  ftaying  the  Pro- 
ceedings upon  thisjo/w/ Information. 


Church-wardens    of    St.   Saviour's    Southwark     verfus  T^di^y,  26 

Smith.  J^"-  ''^'' 


T 


HIS  was  an  Aftion  of  Covenant  againft  the  A/Jignee  of  a 


icrm. 


The  Declaration  fet  forth,  that  by  Indenture  dated  the  23d  of 
January  1702,  the  then  Church- wardens  demifed  the  PremifTes 
to  one  James  Richards,  for  Sixty  Years  and  Three-quarters  from 
the  Date  of  the  Indenture ;  That  James  Richards  covenanted  to 
repair,  and  to  pay  the  Rent,  &c ;  and  alfo  covenanted  to  pull 
down  the  Houfes  that  ftood  on  the  Eajl  Front  of  the  Premilfes, 
and  to  build  New  Houfes  thereupon,  wituin  /even  Tears;  That 
James  Richards  entered  on  the  23d  of  January  1702,  and  af- 
figned  to  the  Defendant  Richard  Smith ;  And  that  the  Premiffes 
were  ruinous. 
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The  Firft  Breacli  was  affigned,  in  not  repairing  :  The  Defen- 
(Jant  pleads  "  that  the  PremifTes  were  not  ruinous,  &c."  And 
upon  this  Plea,  Ililie  was  joined:  So  that  it  is,  at  prefent,  out 
of  the  Cafe. 

The  Second  Breach  (upon  which  the  Queflion  arifes)  was  af- 
figned, in  not  pulling  down  the  Old  Houfcs,  and  building  New 
Ones  ;  viz.  "  That  James  Richards,  the  original  Leffee,  did  not 
"  do  it  before  the  Affignment ;  nor  has  the  Defendant,  the  Af- 
"  (ignee,  fince  the  Affignment." 

The  Defendant  pleads  ASlio  non,  &c;  for  that  "  the  Eftate 
"  did  not  come  to  Him  by  Affignment,  ////after  the  Expi- 
<■'  ration  of  the  feven  Years."  The  Plaintiff  demurs:  And  the 
Defendant  joins  in  Demurrer. 

The  only  Queflion  was,  "  Whether  the  Assignee  be  anfwer- 
able  for  the  Breach  incurred  before  the  AJjignmejit . 

Mr.  Morton,  for  the  Plaintiffs,  argued  "  That  He  naas'^ 
He  faid  that  as  the  Thing  was  to  be  done  upon  the  Land,  the 
Covenant  would  run  with  the  Land  and  bind  the  Affignee : 
Though,  He  admitted,  it  would  be  otherwife,  if  the  Thing  co- 
venanted to  be  done  was  collateral  to  the  Land.  And  He  would 
have  had  it  fuppofed  that  the  prefent  Cafe  was  within  both  the 
firft  and  fecond  Relblutions  in  Spencer  ?,  Cafe  5  Co.  16.  and  agree- 
able to  the  Cafes  in  Cro.  Eliz.  457,  552,  ^^t^.  Aloore  159,  and 
I  'Jones  223. 

And  though  here  is  a  limited  reJiriBed  Time  Jixed  ior  the  Per- 
formance of  the  Thing  covenanted  to  be  done,  yet  that  makes  no 
Difference,  He  faid,  as  to  the  Affignee:  For  the  Reflridticn  is 
collateral  to  the  Covenant;  and  is  rather  prejudicial  than  advan- 
tageous to  the  Reverlioner,  as  it  is  the  better  ior  Him,  the  later 
it  IS  done. 

But  the  Court  were  very  clearly  of  Opinion  againft  Him  j 
without  hearing  Mr.  Tates,  who  was  for  the  Defendant. 

Lord  Mansfield  faid,  The  fingle  Queftion  was,  **  Whether 
*'  an  yljjignee  is  liable  for  a  Breach  which  He  never  committed." 
And  it  is  certain  "  That  He  is  not."  This  Breach  was  com- 
mitted before  his  Time :  And  this  Covenant  does  not  run  with 
the  Land. 

Mr. 
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Mr.  Tuflice  Denison*  and  Mr.  Tuftice  Wilmot  concurred;  * '^'f''- J- ^'''"" 

•  ,       ,  .  ,-       /-       1    "i     •  \        r>    r        r    \     /-^       r  '^r  was  ab- 

and  oblerved   that   it  was   lo   fettled  in  the  Cale  ot  -f-  Urejcot  v.  f^^^_ 
Green.  P,   12  /^.  3.  B.R.     i  .S^/y^.  199.     "  Leilee  covenanted  t  V.  Hok 
"  for  Him  and  his  Affigns,  to  rebuild  and  finifli  a  Houfe  within  '77- 
"  fuch  a  Time  :  After  that  Time,   He  affigned;  The  Houfe  not 
"  being  built  and  finillied.     Per  Holt  Chief  Juftice.     This  Co- 
•*•«  venant/W/  not  bind  the  Ajjignee ;  becaufe  it  was  broken  before 
*'  the  Affignfjient :  Aliter,  if  broken  after;  as  if  the  Leffce  had 
*'  alTigned  before  the  Time  expired." 

Judgment  for  the  Defendant, 


Stcphcnfon,    Gent,    v^rfus   Hill. 

THIS  was  an  Adion  "brouglit  upon  the  Statute  of  2  E.  6. 
c".  13.  for  the  Payment  of  Tithes  of  Corn  and  Graiti. 

The  Defendant  pleaded  the  General  Iffue,  "  Nil  debet":  And 
the  Caufe  came  on  to  be  tried  before  Mr,  Juftice  Bathurji,  at 
Appleby  hSizn'o,   \4^t\\Augii/iijbo. 

Upon  the  Trial,  it  appeared  That  the  Lands  whereon  the  Corn 
mentioned  in  the  Declaration  grew,  were  and  immemorially  had 
been  Customary  Lands,  Far  eel  of  the  Manor  o/Morland,  in 
the  County  oi  WeJlmoreJand,  and  holden  ef  the  Lord  taers-of  for 
the  Time  being. 

It  alfo  appeared  That  the  faid  Manor  of  Morland,  and  the  ap' 
propriate  Re£lory  of  St.  Michael,  Appleby,  were  Parcel  of  the  Pof- 
iefiions  of  the  Priory  of  Wetherall,  in  the  County  a^  Cumber- 
land, which  was  O'ae  of  the  larger  dif&hied  Monajhries  and  v/as 
■'Defied  in  the  Croivn  by  Virttie  of  the  Stat.  31  H.  8.  r.  13:  And 
that  the  Prior  of  the  faid  Priorv  at  the  'i'iine  of  the  Diifolution 
'•was  and  had  been  Time  immemorially  fifed  tf  the  faid  Manor  with 
the  Appurtenances,  in  his  Denufne  as  of  Fee,  in  Right  of  his 
Prioiiy  ;  and  alio  of  the  appkopria if.  Rectory  of  St.  Mi- 
chael, Appleby,  and  the  'Tithes  there. 

It  alfo  appeared  That  the  faid  Manor  and  appropriate  Rectory 
■being  fo  vefitd  in  the  Crown,  the  fasne  was  in  due  Manner 
•granted  to  the  Dean  and  Chapter  of  the  Holy  and  Un- 
divided Trinity  of  C<7r////^,  iwFce;  and  thut  They  -ix^  fill  fifed 
thereof  in  Fee,  in  Right  of  their  Church ;  And  that  tlie  prefent 
'Defendant  was  the  Customary  Tenant  and  Occupier  of  the 
•iaid  Lands  whereon  the  fcid  Corn  grew,  during  the  Time  in  the 
I  Declaration 
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Declaration  mentioned  ;  and   held   the  fame  of  t/je /aid  Deah 
-AND  Chapter,  as  of  their  faiJ  Manor  oi  Morland. 

That  the  Plaintiff  is  Farmer  of  the  Corn  and  Grain  Tithes 
growing  and  arifmg  within  the  Territories  oi  Bondgatc,\vii\\m  the 
Parifli  of  St,  Michael y  Appleby,  aforefaid  :  And  the  Lands  whereon 
the  Corn  grew,  lie  in  the  Territories  and  Parifh  aforefaid. 

It  appeared  that  No  'tithes  had  ever  been  yielded  or  paid  for  or 
in  refpedl  of  the  faid  Lands, 

It  alfo  appeared  That  All  the  Other  Cuflomaty  'Tenants  of 
the  faid  Manor  paid  Tithe ^ 

It  appeared  alfo.  That  this  was  the  only  Cuflomary  Tenant 
'belonging  to  the  faid  Manor,  which  was  within  the  faid  Parijh 
of  St.  Michael. 

Whereupon  a  Verdidl  was  found  for  the  Plaintiff,  fubjed:  to 
the  Opinion  of  the  Court  of  King's  Bench  upon  the  following 
Queilion — 

"  Whether  the  Defendant  could,  in  this  Cafe,  fef  up  any 
*'  Prescription  which  would,  by  Virtue  of  the  Stat,  of  31  H. 
**  8,  exempt  Him  from  the  Payment  of  Tithe." 

Mr.  Afpinal  (who  argued  for  the  Plaintiff,  on  Tuefday  24th 
\November  laU)  made  two  Queftions  of  it,  wx. 

Firft,  Whether  the  Tenant  can  fet  up  any  Prefcription  at  all, 
Ao  exempt  Him  from  the  Payment  of  Tithe  ; 

Secondly,  Whether  the  FaBs  here  fated  are  a  fttficient  Foun- 
vdation  for  an  Exemption;  even  fuppofing  that. He  might  fet 
One  up. 

The   Second  Point,  He  faid,  might  be  taken  firfi:. 

The  Fadl  flated,  *'  That  no  Tithes  have  ever  been  paid,"  Is  no 
'Exemption,  of  itfelf :  It  is  no  Prefcription  of  Exemption.  It  is 
-only  Evidence:  It  might  have  arifen  from  Unity  of  PoflefTion,  or 
xjther  Caufes. 

It  would  be  no  Foundation  for  a  Decree  in  Equity,  if  it  had 
'been  aSlually  J  amid  by  a  Verdidt  "  That  they  have  never  been 
"'  paid," 

Lord 
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Lord  Mansfield — The  Queftion  between  you  muft  be 
"  Whether  they  can,  in  Point  of  Law,  prefcribe  in  no?: 
"  Decima?ido :"  For  if  they  can,  the  Non-payment  is 
good  Evide?tce  of  it,  upon  a7:y  Foot  of  Difcharge. 

Mr.  AsPiNALL — By  Law,   He  can  not.     For  he  muft  pre- 
fcribe  either  in  his  oivn  Name,  or  in  the  Name  of  the  Lord  of 
the  Manor,     Eut 

Firft,  As  the  Defendant  is  a  Z^j^man,  He  can  not  prefcribe  in 
mon  Decimando,  in  his  oivn  Name. 

Secondly,  Neither  can  He  prefcribe  in  tlie  Name  of  the  Lord 
■of  the  Manor.  He  muft  prefcribe  now,  as  if  it  ftill  was  at  the 
T^ime  of  the  DtJJ'oliition, 

A  Lord  can  only  prefcribe  as  the  Lands  have  been  holden  by 
his  Farmers  and  Tenants  at  Will. 

Thefe  are  ftated  to  be  Copyhold  Lands  Parcel  of  the  Manor  of 
Morland,  holden  of  the  Lord  oi  ths.  ^^inov;  not  faying  "  at  the 
"  Will  of  the  Lord." 

Therefore  they  are  Customary  Free  holds. 

Now  a  Lord  can  not  prefcribe  for  his  Cuflomary  YREEholders  ; 
though  He  may  prefcribe  for  his  Tenants  and  Farmers  of  Copy- 
hold holden  at  Will. 

Thefe  Lands  in  the  North  are  Cuftomary  Freeholds,  and  pafs 
hy  Feoffment  and  Livery,  and  are  not  holden  ad  Voluntatem  Do- 
mini.  Therefore  thej'  are  not  like  Copyholds  :  As  appears  by  Car- 
ihew  432.  Gale  v.  Noble — (Trial  at  Bar  in  Ejedlment  for  Lands 
Parcel  of  the  Manor  of  Corjham  in  Wilts.') 

The  Expreffion  "  Parcel  of  the  Manor'  only  imports  "  That 
■*'  they  lie  ivithin  the  Manor." 

The  Court  will  favour  the  better  Eftate.  Therefore,  taking 
it  to  be  a  Ciflomary  Freehold,  the  Lord  could  not  prefcribe  in  7Ton 
Decimando,  in  any  Ma?iner  whatfoever. 

He  can  not  prefcribe  as  by  the  Cujlom  of  the  Manor:  For  the 
Cuflom  of  the  Manor,  in  general,  is  Irated  to  be  quite  co?itrary. 
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The  Cafe  of  the   Bifliop   of  IVincheJler,  Crouch  v.  Friar,  in 

^iT'  ^^^"^'""i^riy  Books,  but  moft  at  large  in  Cro.  Eliz.  784.*  will  be  urged 

P. '.  7.  '      againil:  me.     But  fuppoling  that  to  be  Law,  yet  the  Lord  of  the 

Yclv.  2.        Manor  did  not  prefcribe  againft  Himfelf  as  appropriate  R.edor. 

MDore  61S.    jj^  ^^.^  Founder ;  and  therefore  a  Stipulation  might  be  prefumed : 

Whereas  here,  the  Dean  and  Chapter  have  had  both  the  Manor 

and  the  Tithes,  in  themfelves.     And  that  was  a  Prelcription  for 

Copyholders ;   And  the  Cuftom  was  prior  to  the  Parochial  Right 

of  Tithes  ;  which  firft  commenced  by  the  Council  oi  Later  an  y  in 

the  Time  of  King  John. 

Nor  can   He  be  exempted  by  Unity  of  FofTefnon.     Unity  of 
FofJ'elJion  is  a  diftin6l  Thing  from  Prejcription. 

Befides,  here  He  can  not  rely  upon  Unity  of  Poffeffion ;  Be- 
caufe  it  has  been  in  other  Hands  from  Time  immemorial. 

And  Copyholders  at  Will  can  not  be  exempted  by  Prefcription. 

Mr.  CItiytOJi,  for  the  Defendant — No  Tithes  have  been  ever 
paid  for  thefe  Lands,  from  31  if.  8.  And  after  this  Length  of 
Time,  a  legal  Exemption  will  be  prefumed. 

This  was  a  great  Abbey,  that  came  to  the  Crown  by  the  Stat, 
of  i/.  8.  And  the  Manor  was  in  the  Prior,  in  Right  of  his 
Priory.  Thefe  Lands  were  therefore  difcharged  from  Payment  of 
Tithes,  at  that  Time  :  And  their  Difcharges  from  Tithes  are 
preferved  to  the  Crown  and  to  their  Grantees  and  Afhgnees,  by 
31  i/.  8.  in  the  y^7;;;f  Manner  and  to  the  yJw/r  Extent  as  when 
tiiey  were  in  their  Hands. 

Spiritual  Perfons  may  prefcribe  in  ?7on  Decimando :  And  fo 
may  their  Farmers  and  Tenants ;  and  even  their  Copyholder  of 
Inheritance,  i  Ro.  Abr.  653.  pi.  2,  3,  4,  5.  2  Co.  44.  Bifliop 
of  Winchejier\  Cafe.  Cro.  Eliz.  216,  475,  511,  512,  704,  784. 
+  Crouch  V.  Moore  2\().  Bra?!ch's  Ca{e.  Telv.  2.  Croiccher  \.Fryar.  Njy\- 
t'hcrT. "  "^'"^  132.  Anonymus.  And  Cuftomary  Elfates  of  Inheritance  may  be 
difcharged  in  the  fame  Way :   For  the  Freehold  is  in  the  Lord. 

Thefe  Cultomary  Efcates  in  the  North  are  not  Freeholds ;  but 
Copyholds,  and  in  tJie  Nature  of  Tenancies  at  Will.  They  never 
pals  by  Feoffment,  but  by  Grant ;  and  often  by  Grant  and  Ad- 
mittance:  But  an  AUaice  can  not  maintain  an  Ejeftmcnt,  till  Ad- 
mittance; for  the  Ellute  does  not  pafs  to  Him,  as  it  does  to  the 
Heir  by  Defcent. 

I  Though 


was  a 
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Though  many  other  Parts  of  this  Eflate  have  paid  Tithe,  yet 
there  may  be  a  Prefcription  for  a  Difcharge  for  Part:  A  Pre- 
fcription  may  be  for  a  fmgle  Part,  alone.  But  this  is  the  only 
Tenement  that  Hes  in  this  particular  Parifli. 

As  to  the  Unity  of  PoJJeffion — Suppofing  it  liable  to  a  Doubt, 
■yet  you  tuny  prefcribe,  "  That  the  Prior  held  it  difcharged  Time 
*'  immemorially :"  Priddle  v.  Napper,  wCo.  14.  And  the  Cafe 
of  Wright  V.  Gerrard  and  Hildcrjbam,  agrees  "  That  an  Unity 
"  and  a  perfed  Difcharge  may  fland  together  j"  and  cites  1 1  Co. 
14.  as  truly  faying  fo.  2  Keb.  459.  *  E?iglijlj  v.  Johns.  That  "This 
a  Unity  of  Poifeffion,  and  a  perfect  Difcharge  from  Tithes,  may  Plea  of  Dif- 
Jiand  together,  can  not  be  difputed.  '^fof^he 

Unity.    But 

Here,  None  have  ever  been  paid.     Therefore  the  Court  will  i'  ^^*  ^^' 
prefume  a  legal  Difcharge.  journt  . 

This  is  a  Unity,  Time  out  of  Mind:  which  is  a  fufficient 
Difcharge,  after  fo  long  a  Time. 

The  Prior  was  feifed  both  of  the  Redlory  and  of  the  Land. 
It  was  not  neceflary  to  be  in  adtual  PofTeflion  of  the  Lands.  Hob. 
'\ob.  Wright  \ .  Ge7-rard  and  HilderJJjam.  11  Co.  14.  Priddle  3ind 
Nappers  Cafe.     2  Co.  48.  The  Archbilhop  of  Canterbury's  Cafe. 

Thefe  Cnjiomary  Tenures  are  not  Freeholds :  The  Timber,  the 
Mines,  are  in  the  Lord.  Therefore  it  is  the  common  Cafe  of  Co- 
pyholders:  Which  has  been  determined  over  and  over;  particu- 
larly in  Cro.  Eliz.  784.  in  the  Cafe  of  Crouch  v.  Fryer. 

It  is  enough,  if  we  are  difcharged  in  any  Manner. 

Mr.  Afpinall,  in  Reply — It  fliall  not  be  prefumed  "  That 
'"  Tithes  are  not  payable,"  becaufe  they  harje  not  been  paid. 

The  Cafe  I  mentioned  is  a  Prefcription  for  the  Biiliop  Himfelf, 
'liis  Farmers,  and  Tenants  at  Will. 

Thefe  Ciijlomary  EJiates  are  not  Copyholds:   The  Freehold  is  in  fButitfeem- 
•the  Te?iant.      i  Salk.  76  c.  Crouther  \'.  Oldneld.   They  pafs  by  the  ""^^  ^§"*''' 

T\      J   i  1         1         .    1      •  J    r  J  that  in  every 

Jjeed,-\-  not  by  the  /-admittance.  Manor,  there 

is  either  an 

Here  was  no  Vnity  of  Poffeffion  in  the  Prior,  of  the  Redory  and  ol'^a'lkTn/e; 
of  the  Laftds.    Moore  528.  Benfon  v.  Trott.    Moore  219.  Branch' s  3.ni  Q\ery 
Cafe.     Cro.  Eliz.  jox.  Crouch'^  C-xfc.  Thing  is  in 

'      '  the  Lord,  that 

Cuftom  has 
Here  ""'  taken  out 
of  Him. 


* 
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Here,  the  Tithes  arife,  upon  leafing  out  the  Lands.  The 
Ufiity  ceafes,  when  the  Prior  ceafes  to  hold  both  Lands  and  Rec- 
tory together. 

Either  by  Prefcription  or  by  U}iity,  the  Lands  ought  to  be 
charged. 

Ulterius  Concilium. 

This  Cause  now  {landing  in  the  Paper  for  further  Argu- 
nient — Mr.  Solicitor  General  (Sir  Fletcher  Norton,)  who  was  for 
the  Plaintiff,  faid  that  the  particular  Cuftoms  of  the  Manor  (which 
had  been  inquired  after,  in  the  Courfe  of  the  former  Aigunient) 
were  not  yet  fent  up. 

Lord  Mansfield — What  fignify  the  Culloms  ?  Clearly,  the 
Freehold  is  in  //6(f  Lord. 

Sir  Fletcher  Norton  acknowledged  that  He  had  a  great  Diffi- 
culty to  get  over  J  it  being  ftated  in  the  Cafe  itfelf,  '«  That  this 
"  was  the  only  Cuftqmary  Tenant  belonging  to  the  Manor,  which 
*'  was  within  this  Parilli." 

Lord  Mansfield  and  Mr.  Juftice  Denison  faid  It  was  a 
fettled  Point,  "  That  the  Freehold  is  in  the  Lord."  And  Lord 
Mansfield  ^dded.  That  this  is  vathevjlronger  than  the  Cafe  of  Co- 
pyholds :  For  Copyholders  had  acquired  a  permanent  Eftate  in 
their  Lands,  ie/bre  thefe  Perfons  had  done  lb. 

Mr.  Juftice  Per  *  Cur' — Let  the  Pofiea  be  delivered  to  the  Defendant, 

in  order  for  a  Judgment  of  Nonsuit. 


Poller  was 
not  prefent. 


T 


Fenton  verfus  Emblcrs,   Executor  of  May. 

HIS    was   a  Special   Cafe,    referved  at  Niji  prius   at   the 
Affizes  at  Abingdon. 


It  was  an  A6tion  upon  the  Cafe  upon  Afflanp/it,  againfi;  £/;;- 
Hers,  as  Reprefentative  of  one  May  deceafcd. 

The  Declaration  contained  Six  Counts  :  And  upon  the  firfl  four 
Counts,  there  was  a  Verdid:  for  the  Plaintiff;  and  for  the  De- 
fendant, on  the  Sixth.  The  only  Doubt  was  upon  the  fifth 
Count :  Which  fifth   Count  was  "  That  the  faid  William  May, 

ia 
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•"  in  Cdrjideration  that  the  faid  iSfl/W?  (the  Plaintifr)  would  be 
-*■*  and  become  the  Houfe-kceper  and  Servant  of  the  faid  V/illiamy 
*'  and  take  upon  Herfelf  the  Care  and  Management  of  his  Fa- 
*'  mily,  ^c;  and  perform  the  fame  as  long  as  it  J]:ou!d  pkafe  the 
*'  /^/^WiUiam  «7Z^ Sarah;  undertook  and  promifed  to  pay  IFages 
"  to  the  faid  JSarab  at  and  after  the  Rate  of  fix  Pounds  yir  One 
"  Tear;  and  also  by  his  last  Will  and  Testament  ts 
"  give  and  bequeath  to  the  faid  Sarah  a  Legacy  or  Annuity  of  i6  /. 
•'  by  the  Year,  to  be  paid  and  payable  to  Her  yearly  and  every 
"  Year  from  the  Day  of  the  Deceafe  of  the  faid  William  for  and 
"  during  the  Term  of  her  natural  Life ;  And  that  She  the  faid 
"  Sarah,  confiding  in  the  faid  Promife,  entered  into  his  Service, 
"  and  became  his  Houfe-keeper,  &c,  and  continued  fo  for  three 
"  Years  and  fifty-nine  Days :  But  that  He  the  faid  William  had 
♦'  not  performed  his  faid  Agreement,  and  did  not  leave  Her  fuch 
"  Legacy  or  Annuity,  ZSc." 

k  was  flated  in  the  Cafe,  That  it  appeared  upon  the  Evidence, 
that  there  was  fuch  an  Agreement  between  the  faid  William  May 
and  the  Plaintiff  j  but  that  it  was  /^j/  Parol  and  not  in  Writing. 

That  the  Plaintiff,  in  Performance  of  her  Part  of  the  faid 
Agreement,  did  enter  into  the  Tetlator's  Service,  as  Houfe- 
keeper,  &c;  and  continued  in  fuch  Service  till  the  Teflator's 
Deceafe. 

That  the  Teflator  did  not  give  her  by  lafl  Will,  or  otherwife, 
the  faid  Anrtuity  of  i6/.  per  Annum,  or  any  other  Annuity. 

A  Verdia  was  found  for  the  Plaintiff,  on  the  fifth  Count,  for 
220/.  fubjed:  to  the  Opinion  of  the  Court;  Firil:,  Whether  the 
Evidence  zvas  fufficient  to  maintain  the  Adlion  upon  it :  Secondly, 
Whether  the  Agreement  therein  fet  forth  ought  not  to  have  been 
in  Writing. 

Mr.  Hall,  for  the  Defendant,  objefted — Firfl:,  That  this  Evi- 
dence is  not  fufficient  to  prove  the  Special  Agreement  laid  in  the 
fifth  Count;  which  ought  to  be  proved  precifely.  He  faid,  there 
was  a  material  Variance  between  the  Cafe  laid  in  the  Declaration, 
and  the  Czi'e  proved.  For  the  Cafe  laid  in  tliis  fifth  Count  in 
the  Declaration  is  not  a  Hiring"  for  a  Year  ;  becaufe  either  Party 
was  at  Liberty  to  put  an  End  to  the  Contradl :  But  the  Cafe 
proved  is  a  general  Hiring ;  which,  in  Conilrudion  of  Law,  is  a 
Hiring  for  a  Year. 

Secondly,  That  by  the  Statute  of  Frauds,  (29  C.  2.  c.  3.  §  4.) 

this  Agreement,  as  it  was  not  to  l:e   performed  within  a  Year, 
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ought  to  have   been  reduced  into  Writing.     The  Statute  fays 

**  No  Adion  fnall  be  brought,  whereby  to  charge  any  Executor 

*'  or  Adminiftrator,  upon  any  Agreement  that  is  not  to  be  per- 

**  formed  WITHIN  the  Space  of  ofie  Tear  from  the  making  thereof; 

"  unlefs  the  jigrecmcnt  upon  whicli  fucli  Adlion  ihall  be  brought, 

<•  or  fome  Mcimraiidum  or  Note  thereof  fliall  be  in  WRiTiNCi, 

"  and  figned  by  the  Party  to  be  charged  therewith,  or  fome  other 

"  Perfon  thereunto  by  him  lawfully  authorized." 

This  is  a  Promife  of  a  Legacy,  by  an  Inftrument  revocable  at 
Pleafurc.  It  would  be  extremely  inconvenient  to  eftablifli  Pro- 
mifes  of  this  Kind,  not  reduced  into  Writing.  The  prefent 
Agreement  could  not  be  performed,  on  May%  Part,  'within  -a 
Tear :  Vox  a  whole  Year  from  his  Death  was  to  elapfe,  before 
the  Annuity  or  any  Part  of  it  would  become  payable. 

He  cited  i  Ld.  Rayjn.  316.  Smith  v.  Wejlall;  and  relied  on  a 
Cafe  of  Reynolds  v.  Spencer  Coivpcr,  in  Scacc'  in  1726.  Vin  r. 
Tit.  Contradl  and  Agreement,  p.  524.  §  47.  (which  Cale  He  .laid 
lie  had  ordered  to  be  fearched,  and  found  it  tobefo;)  where 
the  Rule  laid  down  is — "  That  a  Parol  Promife,  to  be  performed 
"  upon  a  Contingency  which  may  or  may  not  happen  witliin  a 
"  Yeal-  after  the  Making,  is  vod,  within  the  Statute  of  Frauds." 

Mr.  Stoive,  contra,  for  the  Plaintiff,  infilled  Firft,  That  the 
Evidence  does  fupport  the  Declaration ;  And  that  the  Fad  is  pre- 
cijcly  proved. 

Secondly,  That  it  was  7iot  necelHiry  that  this  Agreement  fnould 
be  reduced  into  Writing.  The  Adlion  is  brought  for  May\  not 
having  done  what  He  ought  to  have  done /«  his  Life -time :  So 
that  it  might  aiid  (liould  have  been  done  ivithin  the  Year.  This 
Conlideration  is  fuliicient,  at  Common  Law,  to  raife  a  Promife. 
The  Statute  of  Frauds  does  not  affeft  this  Cafe.  Mr.  Halfh 
Dodrine  would  overturn  all  the  Cafes  upon  verbal  general  Con- 
tracts of  Matrimony,  where  the  Defendant  did  not  actually  pry- 
iTiife  "  to  marry  within  the  Year." 

He  cited  two  Cafes  in  Point:  viz.  i  Salk.  280.  Anonymus. 
P.  5  JV.  &  M.  C.  B.  and  the  Cafe  of  the  Promife  to  pay  20/. 
on  NTarriage,  mentioned  in  1  Ld.  Raym.  316,  317.  Smith  v. 
Wefiail. 

Mr.  Hall,  in  his  Reply,— Obfervcd  that  this  is  a  Method  of 
biViding  the  yljj'ets,  ic'uhout  making  a  Will. 

Lord 


Hil.  Term  2  Geo.  ^,.    B.  R.         1281 


J- 


Lord  Mansfield — There  is  only  that  Cafe  in  the  Exche- 
quer, in  1726,  that  can  make  the  leaft  Doubt.  By  the 
other  Cafes,   it  feems  fettled. 

There  is  Nothing  in  the  Objedion  about  his  leaving  it  by  his 
Will:  For  there  is  Nothing  tejlamcntary  in  a  Promifc  "  to  leavo 
"  at  his  Death." 

The  Cafe  in  1726.  in  the  Exchequer,  can  not  be  rightly  repre- 
fented  to  Us :  For,  as  it  is  reprefented.  One  of  the  two  Refolu- 
tions,  viz.  that  upon  the  Statute  of  Limitations,  is  wrong  to  the 
laft  Degree,  and  obviouily  fo  to  every  Body.  It  is  reprefenteJ 
to  have  been  there  refoived  "  Thar  that  Statute  bars  eventual 
"  Rights,  from  the  Time  of  the  Promife  7iiade,  (after  the  fix 
"  Years  are  elapfed  :")  Whereas  no  One  can  doubt  but  that  the 
Bar  only  takes  Place  from  tlie  Time  when  the  Right  accrued,  and 
not  from  the  Time  of  making  the  Fromifc. 

TyTr.  Juflice  Den i son — The  Statute  of  Frauds  plainly  means 
an  Agreement  not  to  be  performed  within  the  Space  ot  a  Year, 
and  exprejsly  and  fpecijically  lb  agreed.     ^Contingency  is  not 
within  it ;  nor  any  Cafe  that  depends  upon  Contingency.     It  does 
not  extend  to  Caies  where  the  Thing  only   mav   be  performed 
within  the  Year :   And  the  A6i:  can  not  be  extended  further  than 
the  Words   of  it.     Skinner  353.  *  Peter  v.  Coinpton,  proves  the  *  This  Cafe 
Diftinftion  of  a  Contingency,  as  I  have  ftated  it,  as  fully  and '^''''' '?'^'^" . 
clearly  as  poffible.     It  was   an  Adtion  upon  the   Cafe   upon  an  by  Mr.  luf- 
Agreement,  in  which  the  Defendant  promifed,  for  One  Guinea,  fi— ^yi'm'^t  = 
♦'  to  give  the  Plaintiff  fo  many  at  the   Day  of  his  Marriage."  to"nie'to'^b™* 
The  Queftion  was,   "  If  fuch  Agreement  ought  to  be  in  Wri- the  very  Cafe 
"  TING  :"  For  the  Marriage  did\.ot  happen  ^vithin  a  Tear.    The  ^^J^-Jj^ V  ^^^-"^ 
Chief  Juftlce  (Holt,   before  whom  it  was  tried,)   advifcd  with  j/j^'^uJj^jj' by 
All  the  Judges,  and  by  the  greater  Opinion  (for  there  was  Di-  Ld-  Ch.  J. 
verlity  of  Opinion,  and   His   own   was   e  contra)  "  Vv'here  the  t^ 'l'^' '" ''!\ 

A    -^  ^-1  r  ,  ^  •  1-7        Cifc  of  Smith 

"  Agreement  is  to  be  performed  upon  a  Contingent,  and  it  does  x.  v/i.-itall, 
"  not  appear  within  the  Agreement,  that  it  is   to   be  performed  '  Ld.  R;i)ni. 
"   AFTER  the  Year,  there  a  Note  in  Writing  is  not  necellary;  ^''''  ^'''' 
"  for   the   Contingent   might   happen    within   the   Year:    But 
"  where  it  appears  by  the  whole  Tenor  of  the  Argreernent,  that 
"  it  IS  to  be  performed  after  \}i\z  Year,  there  a  Note  is  neceljliry, 
**  otherwife,   not." 

-I"  Mr.   Juflice  Wilmot   concurred;  and  agreed  with  the  t  M'- J- Fof- 
Realbn  of  the  Cafe  in  Salk.  2B0.   '•'  That"  by  PoiTibihtv,  ^"  ^^'^^  "''- 
•'  the  Ship  might  have  returned  within  the  Year;  though 
^'  by   Accident   it   happened  that  it   did  not  :    And   the 

"  Claufe 
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"  Claufe  in  the  Statute  only  extends  to  fuch  Promifes, 
"  where,  by  the  exprefs  Appointment  of  the  Party,  the 
*'  Thing  is  NOT  to  be  performed  within  a  Year." 

Lord  Mansfield — As  to  the  Variojxce,  there  is  Nothing  in 
that  Objedtion. 

Let  the  Fojiea  be  delivered  to  the  Plaintiff. 


Appleton   verjui   Smith. 

TH  E  Queftion  was,  "  Whether  the  Plaintiff  fliould  have 
FULL  Cojls,  or  no  more  Cojis  than  Damages ;  upon  the  fol- 
lowing Cafe. 

This  was  an  Adlion  of  Trefpafs  Vi  et  Armh,  for  breaking  and 
entering  the  Plaintiff's  Dwelling-houfe ;  and  there  inaking  a  great 
Noife  and  Affray  and  Dijlurbance,  and  continuing  it  for  two  Hours 
and  UNTIL  the  Plaintiff  and  his  Father,  Richard  Appleton  the 
Elder,  and  one  Chrijlopher  Atkins  were  compelled  and  obliged  to 
give  and  did  give  the  Defendant  their  Promiffory  Note  tor  6  7.  ij  s. 
payable  to  Him  the  faid  Defendant.  The  Jury  found  for  the 
Plaintiff;  and  gave  Him  a  Guinea  Damages. 

Mr.  Serjeant  Nares  infilled,  on  Behalf  of  the  Defendant,  That 
the  Plaintiff  could,  in  this  Cafe,  have  710  more  CoJis  than  Da- 
mages. 

For  that,  by  the  Statute  of  22  &  23  Car.  2.  c.  9.  §  ult.  "  In 
all  Adlions  of  Trefpafs,  Affault,  and  Battery,  and  other  per- 
fonal  Aftions,  wherein  the  Judge,  at  the  Trial  of  the  Caufe, 
Ihall  not  certify  upon  the  Back  of  the  Record  that  an  Affault 
and  Battery  was  fufficicntly  proved,  or  that  the  Freehold  or 
Title  was  chiefly  in  Queftion  j  and  the  Damages  found  are 
under  40  j.  the  Plaintiff  Ihall  recover  no  more  Cofts  than 
Damages." 

This  is  a  general  ABion  of  'Trefpajs:  And  there  is  no  Certiji- 
cale  from  the  Judge, 

The  Circumftance  of  "  continuing  the  Noife  and  Difturbance 
*'  untiJ  ihefe.  three  Perfons  gave  their  Note  for  61.  \js."  is  only 
Aggravation. 

2  There 
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There  are  two  Cafes  in  Point :  viz.  Blunt  v.  Mither  in  C.  B. 
I  Sir  y.  S.  645.  (called  B/unt  v.  Mz/Ier  in  Gi/iert's  Cafes  in 
Scacc .  197O  and  Boitiire  v.  Woolrick,  in  i  Ld.  Rajm.  566. 

The  Cafe  of  Swinjlead  v.  Lyddall.  i  iS^z/i.  408.  is  alfo  a  Cafe 
limilar  to  the  prefent.  It  was  an  Adtion  of  Trefpafs  and  falfe 
Imprifonment  for  fuch  a  Time,  and  quoufque  he  paid  \\  s.  It 
was  holden  "  That  the  ^ouj'que  was  not  the  Caufe  of  Adion  ; 
"  but  the  Imprifonment :  The  ^oufquc  was  only  Matter  of  Ag- 
"  gravation." 

And  there  was  a  late  Cafe  of  *  Howard  v.  Parr,  from  Stafford-  *  Or  ForJ  v. 
Jljire,  which   was   an  Adlion   by  a  School-mailer,  for  difturbing       ' 
Him  in  the  Poffeflion  of  his  Houfe,  and  continuing  fuch  Diftur- 
bance,  (Sc;  The  Verdidl  was  for  lefs  than  40  j.   And  there  was 
no  Certificate :   And  the  Plaintiff  could  have  no  more  Coils  than 
Damages . 


•*&- 


Mr,  Serjeant  Davy  argued  contra,  for  the  Plaintiff. 

The  Queftion  in  this  Cafe  is  "  Whether  the  Freehold  could 
*'  come  in  ^te/iion :"  For  if  it  could  not,  then  the  Judge  could 
not  certify.  And  the  fettled  Conflruftion  is,  "  That  this  Sta- 
"  tute  is  retrained  to  thofe  Caies  in  which  the  Judge  can  certify." 

Where  the  Damage  is  confeqiiential,  under  a  "  Per  quod"  It 
is  indeed  only  Aggravation.  The  Cafes  cited  againfl  me  are.  All 
of  them,  fuch  Cafes  of  Aggravation  by  reafon  of  confequential 
Damages. 

Where  there  is  an  "I-  Afportavit,  the  Title  can  never  come  in  t  It  was  fo 
Queftion ;  nor  in  Adtions  of  mere  Aflault  and  Battery.     For  this  !l^"j~^'',l,"  '^* 

f>  r  y-t  [-711  1  7j  nn      <'    CafeofSm-tiv 

Statute  ox  22,  23  C.  2.  c.  9.  §  ult.  doth  not  extend  to  all  Tref-  v.  ciaxke.  P. 
pafTes,  \ivX  only  to  fuch  Trefpaffes  quare  Claufum  fregit,  in  which  13G.  2.B.R. 
the  Freehold  of  the  Land  may  probably  come  in  ^lejiion.  And  fo 
it  is  determined  exprefsly,  in  3  Mod.  39.  Barnes  v.  Edgard ;  and 
in  Smitlj  v.  Batterton,  there  cited,  (and  reported  in  Raym.  487. 
and  Sir  T.  ^Jones  232.)  and  in  Thompfon  v.  Beriy,  in  C.  B.  re- 
ported in  I  Sir  J.  S.  551.  All  the  Cafes  apply  to  this  General 
Rule. 

Lord  Mansfield — This  Cafe  depends  upon  the  Words, 
"  And  UNTIL  the  Plaintiff,  &c,  were  compelled,  &c:"  Which 
Words  are  barely  an  Aggravation  of  the  Defendant's  continuing 
in  the  Houfe;  and  Nothing  more. 
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On  ihcfrji  Words,  fyiz.  "  Breaking;  and  entering  the  Houfe,") 
the  Freehold  mght  have  come  in  Qi^eilion. 

Mr.  Juflice  Denisdn   concurred,   "  That  they  are  only  Words 
*'  of  Aggravation ;  which  need  not  even  be  anfwered  in  a  Plea." 

•Mr.  juiUce  The  *  Court    direded   the  Mafter  to    tax  the  Cofts  at 

•Foltcrwas  AGuiNEA    ONLY, 

abfent. 

^^  See  this  Subjed:  relating  to  the  Recovery  oi full  Cofts,  or 
the  not  obtaining  any  more  Cojis  than  Damages,  very  clearly  ex- 
plained by  Lord  Chief  Baron  Gilbert,  in  delivering  the  Opinion 
of  the  Court  of  Exchequer,  in  the  Cafe  of  Reeves  v.  Butler,  H.  12 
G.  I .  Where  He  compares  and  interprets  the  feveral  Statutes 
.  upon  which  Cafes  of  this  Kind  depend ;  and  vindicates  the  rea- 
foning  and  Refolutions  of  the  Judges  upon  22,  23  C.  2.  c.  9.  §  ulf. 
Amongfr  the  modern  Refolutions  which  he  mentions,  He  re- 
ports the  Cafe  o^  Blunt  v.  Miller  (as  He  calls  the  Defendant)  in 
the  very  fame  Words  with  Sir  John  Strange ;  excepting  a  grofs 
Mif-print  of  "decreed,"  inftead  of  "denied,"  and  a  Year's  Ante- 
date of  the  Time,  {M.  11  G.  i.)  Gilbert'^  Equity  Cafes,  195 
to  2Q0. 


Thurfday,  28  Ing;]c  verfus  Wordfworth.  et  al'. 


o 


In    Replevin. 

N  E  of  the  Defendants  having  been  acquitted  by  Verdict 
(on  a  Plea  of  "  Non  crpit,")  And  there  being  no  Certificate 
of  the  judge  "  that  there  was  a  reafonable  Caufe  for  making  Him  a 
Defendant  j  Mr.  Norton  moved,  on  his  Behalf,  upon  Saturday  23 
May  1 76 1,  that  tiie  Plaintiff  in  Replevin  might  ihew  Caufe  why 
the  Mafter  ftiould  not  tax  the  Defendant's  Cofts  (purfuant  to 
8,  9  IF.  3.  f.  II.  "  For  the  better  preventing  frivolous  and 
"  vexatious  Suit?,")  As  if  a  Verdidl  had  been  given  againft  the 
t  V.  Seft.  I.  Plaintiff,  and  Ail  the  Defendants  acquitted. -f-  All  the  other  De- 
fendants had  avowed :  And  Ifiue  was  taken  upon  a  Right  of 
Common,  Vvhich  was  found  for  the  Plaintiff  in  Replevin,  viz. 
"  That  he  had  Right  of  Common."  ^ 

The  Mafter  had  a  Doubt  whether  the  Adlion   of  Ritplevin 
was  ivithin  the  Statute   of   8,  9  7F.  3.  c.  1 1.   §.  i .  which  fpeci- 

fically  names  o-v/y  Adtions  of  Tirefpajs,  AjJ'ault,  Falfe  Lrprfonment, 
and  E.j:ci:one  frnice. 

Wednefday 
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JVcdncfday  lo  yune  \y6i,  Mr.  Clayton  fhewed  Caufe-  and  in- 
fifted,  on  Behalf  of  the  Plaintiff  in  Replevin^  "  That  this  Defen- 
"  dant  was  7iot  intitkd  to  any  Cofts." 

Replevin  is  not  within  the  Aifl  of  8,  9  W.  3.  c.  11.  And  it 
is  clear,  that  before  that  Ad,  a  Plaintiff  fhould  not  pay  Cufts  to 
a  Defendant  who  was  acquitted ;  provided  He  lucteeded  againfl 
any  One  of  the  Defendants  in  the  Adion. 

There  are  no  diredl  Inftances  indeed  in  Replevin,  determined 
fince  the  Statute :  But  there  are  in  Jimilar  Cafes ;  as  "Trover  and 
NuJ'ance.  And  the  A&.  ought  to  be  conilrued  JlriSily,  being  a 
penal  Law. 

The  Cafe  oi  Marriner  v.  Barret  (or  Bariviek)  P.  i  G.  2.  was 
in  Trover.  It  was  there  holden  that  a  Defendant  who  was  ac- 
quitted was  not  intitled  to  his  Cofts ;  becaufe  hot  within  the  JForJs 
of  the  Act :  And  Cofts  were  there  confidered  as  a  Penalty. 

In  the  Cafe  of  DMen  v.  Cook  et  al'.  M.  8  G.  2.  B.  R.  for  a 
Nu/ance,  It  was  holden  that  the  Ad:  only  extended  to  Trefpaffes 
Vi  et  Artiiis. 

In  I  Salk.  194.  D'na  Regina  v.  Danvers  et  al.  On  an  Infor- 
mation, One  Defendant,  being  acquitted,  prayed  Coils,  on  the 
Equity  of  this  Ad;  but  was  deniedl 

Mr.  Norton,  contra,  in  fupport  of  his  Rule,  contended  that 
the  acquitted  Defendant  was  intitled  to  his  Cofts.  The  Ad  of 
8,  9  //^.  3.  f.  1 1,  is  2.  Remedial  hiiSM;  and  no  otherwile  penal  than 
as  it  gives  Cofts:  And  fo  the  Title  fpeaks  it;  "  An  Ad  for  the 
"  better  preventing  frivolous  and  vexatious  Suits."  And  this  is 
certainly  frivolous  and  vexatious,  in  the  Opinion  of  both  |ud9;e 
and  Jury:  For  the  One  has  not  certified  "That  there  was'a 
"  reafonable  Caufe  to  make  Him  a  Defendant;"  The  Other  has 
acquitted  Him. 

A  Replevin  is  within  both  the  Letter  and  the  Spirit  of  this  Law. 
It  is  properly  within  the  H^'ord  "  Trespass":  And  the  Ad  ufes  the 
Word  "  Plaint,"  with  a  particular  View  to  tins  Species  of  Tref- 
pafs.  And  it  is  within  the  Spirit  of  the  Statute,  certainly;  be- 
caufe otherwile,  the  Plaintiff  in  Replevin  might  add  20  or  30 
Defendants,  for  the  Sake  of  harraffiner  and  vexing  them  frivo- 
lou%.  ^ 


lie 
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He  acknowledged  the  Cafe  of  'Dibben  v.  Cooke  to  have  been  as 

ftated,  except  as  to  this  Law  being  treated  as  a  pefialh-xw  ;  which 

•  Lord  Hard- Lord  iiZi^/'^zc-vVid'  (as  Mr  Juftice  Denison  confirmed)  then  *  de- 

wickc's  Ex-  ^.j^pej    i(.   ^ag  ^^^_.  J3ljj-  Hq   faid,   It   was   determined   upon  tos 

prefiion  ap-  .       .    ,   '  -f 

pears  by  my  narrow  Principles. 

tf-u-«  Notes  to 

have  been  as  follows — "  And  though  in  my  own  Mind  I  am  not  fatisfied  that  Cofts  are  in  the  Nature 
"  ot  a  Penalty  ;  (For  they  feem  to  Me  rather  in  the  Nature  cf  a  Satiftaftion  ;)  yet  I  think  We  are  not 
"  authorized  to  determine  contrary  to  the  Courfe  of  all  thefe  former  Refolutions."  He  faid  this  upon 
citing  the  Cafe  of  Conn  v.  Boiules,  for  the  Rule  there  laid  down  "  that  Statutes  concerning  Colls  are 
*'  to  be  conflruedy?»vV7/y":.And  he  adopted  the  Pi-hiciple  the  Court  went  upon;  though  he  could  not 
coiiiC  into  the  R-:afon  they  there  gave  for  it. 

However,  that  was  not  an  Adtion  of  Replevin  :  And  there  is 
no  Determination  of  this  Sort,  in  a  Cafe  of  Replevin;  which 
feems  to  be  within  the  very  Word  "  Plaint." 

Mr.  Clayton  faid  He  had  forgot  to  mention  a  very  material 
Cafe,  in  which  it  was  determined  that  the  Avowant  in  Replevin 
i-an  not  have  his  Coils,  upon  Error  brought  by  the  Plaintiff  in 
Replevin  and  Judgment  ajinned.  It  is  in  Cartbeiv  ijc).  Coan  v. 
Bowles.  The  Ground  of  the  Refolution  is,  "  That  he  is  ?iot 
"  within  the  Letter  of  the  Ad:s ;  and  the  Principle  there  laid 
"  down  was  that  thefe  Ad:s  are  to  be  taken  y/r/tWr,  and  not 
"  extended  beyond  the  Letter,  becaufe  Cofls  are  in  the  Nature  of 
"a  Penalty." 

Lord  Mansfield — If  no  Reafon  had  been  given,  the  Au- 
,  ,  •  thority  might  have  had  more  Weight :  But,  to  be  fure,  the 
;'  .  Reafon  is  a  false  One. 

The  Court  took  Time  to  confider  of  it— 

And  now.  Lord  Mansfield  delivered  their  Opinion. 

We  have  thought  of  this  Cafe.  We  had  a  ftrong  Bias  to  have 
given  the  Defendant  his  Cofts,  if  li  had  been  poUible;  Becaufe 
it  is  agreeable  to  natural  fujlice,  that  He  fliould  receive  them,  if 
there  v/as  no  reafonable  Caufe  for  makin<j  Him  a  Defendant. 


't> 


But  the  Matter  is  too  fully  fettled  to  be  now  gone  into,  upon 
Reafons  at  lar^e. 


't)^ 


The  Statute  {'^^■sks  generally  of  Actions  of  Trespass  ;  and  does 
not  particularly  fpccify  any  Adtions  of  Trefpafs  that  are  not  Tref- 
palics  quare  Vi  et  Arinis.  But  this  is  a  Cafe  of  Replevin  ;  which 
can  not  have  that  Latitude  of  Conftruttion  put  upon  it,  which 
Mr.  Norton  has  contended  for,  confilient  with  \ht  fettled  Cafes. 

2  It 
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It  has  been  fo  fettled  and  eftablifhed,  "  That  this  Adl  and  All 
A(3:s  that  give  Cofcs,  are  to  be  conftrued  strictly." 


The  Cafe  of  *  Dibhcn  v.  Cooke  is  not  fo  fully  reported  in   Sir  *  ^'^  2  Sir 
yobn  Strange's,  as   it  really  pafled.     Lord  Hardivicke  gave  the  •^^;,'^ '°°-'' 
Iblemn  Judgment  of  the  Court  j  and  declared  it  to  be  then  fettled 
«'  that  all  the  Statutes  relating  to  Cofts  are  and  ought  to  be  conftru- 
*'  Q^JlriSily  and  according  to  the  Letter."  And  he  declared,  "  that 
'*'  Adlions  of  Trefpafs  iipo?i  the  Cafe  could  7iot  be  conftrued  to  be 
"  within  this  Adt  of  Parliament."     And  He  gave  Reafons  for  it: 
And  added  that  upon  Inquiry  into  the  Pradlice  of  the  Common 
Pleas,  it  appeared  that  the  Word  Trefpafs  was  there  taken  onlv 
<to  relate  to  TrefpaiTes  Ft  et  Armis.     And  I'refpafs  upon  the  Cafe 
is  nearer  to  trefpafs  Vt  et  Armis,  than  Replevin  is;   which  dif-     < 
fers,  in  many  Things,  from  a  mere  Atflion  of  Trefpafs. 

There  is  another  Authority,  very  ftrong;  which  is  on  the 
Writ  of  Error,  in  the  Exchequer- Chamber,  on  27  Eliz.  r.  8.  It 
is  in  2  Ro.  Rep.  434.  [Farnell  Plaintiff,  in  fecond  Deliverance) 
which  determines  a  Replevin  not  to  be  an  Adlion  of  Trefpafs 
within  that  Ad  j  and  that  therefore  a  Writ  of  Error  would  not 
lie  in  the  Exchequer-Chamber,  upon  a  Judgment  in  Replevin 
in  B.R. 

The  Argument  in  the  Cafe  of  Dihken  v.  Cooke  was  "  That  Ac- 
"  tions  of  Trefpafs  upon  the  Cafe  had  been  holden  to  be  within 
*'  the  Provifo  of  the  Statute  of  Limitations  ;  though  as  much 
"  excluded  there  as   they  are  here,  by  fo  many  other  AdionsfV.  i  7.  1. 
*'  btxng  fpecified  in  that  -f-  Claufe  (even  Adions  on  the  Cafe  for  <=•  "5-  ^  ^^• 
"  Words)  and  this  omitted." 

But  that  Provifo  is  to  be  conftrued  liberally:  This  Statute  is  to 
be  taken  JiriBly. 

I  confider  this  as  a  'Point  fo  fully  fettled,  as  not  to  be  got  over, 
upon  any  Reafoning  at  large. 

Therefore  the  Rule  muft  be  discharged. 


Sone    "czrfus   Ailiton.  Friday,  19 

Jan.  1765. 

THIS  was  an  Adion  of  Debt,  for  100/.  brought  againft 
the  Marftial  of  the  Kings  Bench,  on  the  Land-Tnx  Ad  of 
33  G.  2.  for  ading  as  a  Commifjioner  of  the  Land-Tcx,  for  the 
County  of  Surrey,  without  being  properly  qualified. 
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■'"Upon  *'  Nit  debet"  pleaded,  and  Iflne  joined  thereon,  the  Caufe 
went  to  Trial,  before  Lord  Chief  JuiHce  Wilks,  at  the  Summe? 
Affizes  1761,  for  the  County  of  Srirrcy :  When  a  Verdift  was, 
by  Confent  of  both  Parties,  given  for  the  Plaintiif  for  50/,  but 
fubjcdt  to  the  Opinion  of  the  Court  upon  the  following  Cafe. 

That  the  Defendant,  f/rt/////«^  <z  ^W/)ff^//(3«  as  Marshal  of 
the  A777|;-'j-  Bench,  had  aBed  as  a  CotnmiffioJier  of  the  Land-Tax  for 
the  County  of  Surrey y  on  the  21ft  of  Auguji  1760,  being  ths 
Time  laid  in  the  firfl  Count  of  the  Declaration. 

That  the  10500/.  mentioned  in  an  Adl  of  Parliament  made  in 
the  27th  Year  of  the  late  King  George  the  Second,  intitled  *'  An 
*♦  Adl  for  re-vefting  in  the  Crown  the  Power  of  appointing  the 
"  Marflial  of  the  Marjljalfea  in  the  Court  of  King's  Bench,  6cc," 
Had  been  paid  to  the  Mortgagees,  and  the  Priibn  rebuilt,  in  pur- 
fuance  of  the  Adl. 

That  200/.  a  Year,.  Part  of  the  Profits  of  the  Office  of  Mar- 
flial of  the  King's  Bench  Prifon,  arife  from  letting  Rooms  in  the 
faid  Prifon. 

That  the  Marflial  has,  as  belonging  to  his  Office,  a  Houfe  to 
live  in ;  with  a  Garden  and  a  Piece  of  Land  belonging  thereunto, 
and  two  Houfes  for  his  Officers  to  live  in ;  rebuilt  alfo  according 
to  the  Diredlions  of  the  faid  Ad:  of  Parliament. 

That  in  the  Year  1759,  He  was  ajfejfed  to  the  Land-Tax  in 
the  County  of  Surrey,  as  follows;  "viz.  "  For  the  Prifon  of  the 
*•  King's  Bench,  Houfe,  Lands,  Garden,  and  Common  Side, 
"  300/;  For  his  Office  and  Perqui/ites,  as  Marfhal  200/";  in  all 
500/:  Which  AiTeilrnent  was,  on  an  Appeal,  reduced  to  300  I ;  viz. 
"  For  the  Prifon  of  the  King's  Bench,  Prifon-houfej  Land,  Gar- 
"  den,  and  Common  Side,  250 /;  For  the  OJice  and  Pcrquifites, 
"  as  Marflial  50." 

That  the  Defendant  infifled  on  no  Other  Qualification,  fave 
what  arofe  to  him  as  aforefaid. 

The  Question  fubmitted  to  the  Court,  was — "  Whether 
"  the  Defendant  is  h'ai/e  to  the  Penalty  demanded  in  the  firfl: 
"  Count  in  the  Declaration." 

Mr.  Coxe,  for  the  Plaintift",  endeavoured  to  fliew  that  the  Mar- 
flial had  no  ^i.ilif cation,  either  from  the  Prifon,  Houfe,  Land, 
Garden,  and  Common  Side,  or  from  his  Office  and  Perquifites 

as 


Hil.  Term  2  Geo.  3.  B.  R.  1289 


as  M^rpal,  to  ad  as  a  Commiflioner  of  the  Land-Tax.  For  the 
Qualification  required  by  the  Land-Tax  Aft  muft  arife  out  of 
Lands  and  Tenements,  not  out  of  Offices  or  Perqui/Ites.  The 
Words  of  the  Aft  are  plainly  confined  to  Lands  and  T'enemefits  : 
The  Exprellions  of  *'  Leafe-hold,  Copy- hold,  Ground-Reafs,  t^c^" 
are  «o/ ^/'/'//V^*^/^  to  Offices  or  Perquisites.  :       ; 

And  the  Free-hold  of  the  Prifon,  Houfe,  Lands,  Garden,  and 
Common  Side,  is  in  the  Crown  :  They  are  the  Crown's  Pro- 
perty. The  MarHial  has  no  Free-hold  in  the  Prifon,  Houfe, 
Lands,  Garden,  &c;  though  He  has  indeed  a  qualified  Free-hold 
in  his  Office. 

To  prove  "  that  the  Free-hold  of  the  Prifon,  Houfe,  Lands, 
Garden,  &c,  is  in  the  Crown,"  He  relied  upon  the  Statute  of 
27  G.  2.  c.  17.  which  recites  that  of  8,  9  /^F.  3.  c.  27.  and  (by  its 
fecond  Claufe)  re-vests  the  Prifon  and  the  Site  thereof,  and 
the  Ground  and  Appurtenances  thereunto  belonging,  and  the 
Power  of  granting  the  Cuflody  of  the  faid  Prifon  and  the  Office 
of  Marihal,  in  the  Crown,  for  ever,  unalienably.  And  He  has 
only  a  qualified  Free-hold  even  in  his  Office. 

The  fame  Aft  (§  5.)  appoints  the  Defendant  Mr.  AJIjton,  Mar- 
shal, fo  long  as  He  fliall  behave  Himfelf  well  in  his  faid  Office : 
And  (§  8.)  makes  Him  removeable  by  Rule  or  Order  of  this  Court, 
for  Milhehaviour  or  Negleft  of  Duty.  And  He  ilands  only  taxed 
at  50/.  for  the  Office,  exclulive  of  the  Prifon,  Houfe,  Lands, 
Garden,  and  Common  Side. 

Mr.  Lee,  contra,  for  the  Defendant,  faid  Tlie  Cafe  itfelf  was 
fo  plain,  that  no  Argument  could  make  it  plainer.  That  the 
Words  "  Leafe-holds,  Copyholds,  Ground-Rents,  Gfr,"  are  to 
be  applied  to  the  fubjeft  Matters  of  them  refpeSlively,  though  not 
jointly.  That  the  Office  is  granted  to  the  Defendant;  And 
the  Prifon,  Houfe,  Lands,  Garden,  and  Commoii  Side,  are  an- 
nexed and  incidental  and  naturally  and  neceliarily  belonging  to  it, 
an^  paj's  ivith  it  as  being  fo  incidental  to  the  Office.  That  Of- 
fices are  Qualifications  within  this  Aft;  And  that  it  is  admit- 
ted "  That  the  Defendant  has  a  qualified  Free-hold  m  this  Office; 
which  is  *  fufficient.  *  ^  •  4  J'"''- 

117.  c.  12. 
(relating  to 

Mr.  CoAV  replied.  That  his   Free-hold  Is  conftied  to  the  Of- the  chief 
fice:  He  has  7io  Free-hold  in  the  Prifon,  &c,  or  in  any  Lands^"°f''  '^■■~ 

.  -^      '  ^  fice.) 

or  Tenements. 

Lord  Mansfield — Is  not  his  O^ce  aTENEMENT.?  And  He 

has  a  qualified   Free-hold  in  it.     He  is  qualified,  both  within 

A  the 
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fhe  IVords,  and  within  the  Intc7it':o-a  of  the  Statute.  Is  not  the 
Mafter  of  the  Rolls  qualified,  for  tiie  Houfes  which  belong  to 
Him  in  the  Right  of  his  Office?  I  know,  that  the  Mafter  ot  St. 
Catharhies  has  fat  in  Parliament,  under  the  Qualification  of  his 
OiHce. 

Per  Cur.     (Mr,  JufticcF^/fer  abfent,) 

Let  the  Pojiea  be  delivered  to  the  Defendant. 
Thurfcky.  4  Fair-clalm,  ex  dimifT  Fowler  et  al.  verfus  Sham-title. 

I;  eh.  1762.  '  J 

In  JEjedment. 


u 


PON  Monday  23d  of  Noiyembcr  1761,  Mr.  AjJmrJl,  fup- 
ported  by  Mr.  Serjeant  Nares,  Mr.  Norton,  and  Mr.  Mor- 
ton, moved  (on  Behalf  of  the  Plaintiff,)  to  dijcharge  a  Rule, 
whereby  it  was  ordered  That  Granville,  Earl  Go-wer  and  T'homas 
Gifford,  Efq;  Landlords  of  the  Tenant  in  Pofielhon  of  the  Pre- 
nulles  in  Queftion,  fhould  he  joined  and  made  Defendafits  ivith  the 
Jdid  Tenant,  if  he  fliall  appear:  And  the  faid  Earl  and  Thomas 
defiring  that  if  the  faid  Tenant  fliall  not  appear,  that  they  may 
appear  for  thewj'ehes ;  and  confenting  that,  in  kich  Cafe,  they 
will  enter  into  the  common  Rule  *'  to  confefs  Leafe,  Entry,  and 
"  Ouftcr,  in  fuch  Manner  as  the  faid  Tenant  ought  in  Cafe  he 
■"  had  appeared;"  Leave  is  given  to  the  faid  Earl  and  Thomas, 
purfuant  to  the  late  Ad:  of  Parliament,  if  the  faid  Tenant  fliall 
not  appear,  to  appear  by  Thcmjches ;  and,  upon  their  entering 
into  fuch  common  Rule,  to  become  Defendants  in  the  Stead  oi  the 
Cafual  Ejedor,  and  to  defend  their  Title  to  the  faid  Premiffes, 
without  the  faid  Tenant.  The  Plaintiff,  neverthclefs,  is  at  Li- 
,^  J,  berty  to  lign  Judgment  againll  the  Cafual  Ejedor :  But  Execu- 
•  There  was  tion  thereon  is  flayed,  until  the  Court  fliall  further  Order.* 

a.  like  Rule, 

whertby  Sir  Hugh  Byiggs  and  Lord  Bradfcrd  (Lords  of  dheir  Manors,  who  alfo  cL-iimed  by  Efcheat,) 

were  aamitted  Defcndanu  cxadly  in  the  fame  Manner  as  Lord  Gi,^.^ir  and  Mr.  Gifford  were  by  tkii  Rule. 

Their  Ohjcdion  to  the  Rule  was  "  That  Earl  Goiaer  and  Mr. 
"  Gijford  had  never  been  in  Pcjieffion":   (of  which  Fad  they  had 

Affidavit.) 

This  Rule  muft  therefore,  as  they  faid,  have  been  obtained 
by  Surprize:  For  that  the  Ad  of  Parliament  of  1 1  G.  2.  ^.  19. 
§  13.  was  made  for  the  Security  of  Landlor-ds  v/ho  had  been  in 
Po[leJion,  and  whofe  Tenants  negleded  to  give  them  Notice  of 
Ejcdments. 

2  And 
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■  And  they  cited  a  *  Cafe,  a  few  Terms  ago,  where  fuch  a  Rule  ,  rj-^^  q^c^^ 
as  this  was  made,  "  to  iliew  Caufe,"  only  ;   and  on  this  fame  Caufe  wziDoe  on 
■being  pewn,  [viz.  "  That  neither.Party  liad  been /"«  P(9//^z'(?«,")  ^y'^^'-'™'^^"^ 
the  faid  Rule  was  difcharged.     So  Here,  the  Earl  and  Mr.  Gif- s.'ru.    Oh 
ford  claim  by  Escheat,  on  the  Death  oi  Elizabeth  Zfy/^;/ ;  the  laft  Day 
"And  the  Plaintiffs  claim  as  Heirs  at  Law  to  Her :   But  Neither  °f  ^'"''"'V 

•have  been  vi  Fo[]e[jion.  upon  the  Af- 

fidavit of 

William  ?.carisbrick,  the  Conditional  Rule  was  obtained  on  Mr.  Yaiesh  Motion,  "  to  make  the  faid 
"  It'ilHam  Sciirisbrick,  (who  claimed  the  Prcmi/Te'!,  as  Purchafer  under  the  Heir  at  h^^vJ .oi  Thomas  Goore 
"  who  died  feifed  in  Fee,)  a  Defendant  with  the  Tenant,  if  He  appeared;  or  without  him,  if  He 
'•'  refufed." 

Upon  the  firft  o[  Mny,  in  Eajisr  Term  following,   Mr.  Clayton  obtained  a  Rule,  to  IT;c\v'  Caufe  vvliy 

■  the  above  Rule  "  for  making  the  faid  William  Scarishrick  Defendant"  iliould  not  be  di/churged,  with 
■Colls. 

Upon,  the  fixth  o^June,  in  the  fubfequent  Tritiity  Term,  Caufc  was  fliewn-  And  upon  hcariug  Counfel 
for  both  Parties,   the  faid  Rule  was  difclmrged.,  but  without  Colls. 

James  Gocre  claimed  to  be  the  true  Heir  at  Law  to  Thomas  Goore:  But  the  PoflelTion  had  been  in  Lef- 
.fees  under  a  Leafe  granted  for  Ninety-nine  Years,  by  Thomas  ;  which  Leafe  was  recently  expired. 

All  the  Tenants  but  One  have  attorned  to  the  LefTors  of  the 

Plaintiff:  And  that  One  Tenant  did  not  appear. 

^*^  •.  i>vv.\_ 

They  cited  as  a  Cafe  in  Point  to  prove  *'  that  the  Court  have 
*'  no  Jurifdidtion  to  admit  any  Perfon  to  defend  an  Ejedtment 
*'  inffead  of  the  Tenant,  except  One  who  is  in  fome  Degree  of 
-*'  PolTeflion" — 2  Barjies,  p.  28.  of  Appendix,  M.  29  G-  2.  C.  B. 
Roe,  ex  dimiff'  Leak  and  Others,  v.  Doe. 

The  Court  gave  them  a  Rule  to  Jhew  Caufe. 

Upon  Friday,  27th  of  November  ijSi,  Mr.  Harvey,  Mr. 
•^burlaw,  Mr.  Afpinall,  Mr.  Madocks,  and  Mr.  Stowe  (on  Behalf 
'.of  Earl  Gower  and  Mr.  Giff'ordJ  fhewed  Caufe  why  the  above- 
.recited  original  Rule  fhouljd  not  be  difcharged  :  And  they  argued 
thus. 

The  LelTors  of  the  Plaintiff  claim  as  Heirs:  We  claim  ty 
Efcheat  of  a  Copyhold,  pro  defeSiu  Hctredis ;  fiat  for  a  Forfeiture 
for  want  of  an  Heir's  Coming-in.  If  there  be  an  Heir,  We  claim 
Nothing.     We  therefore  only  defire  to  have  the  Caufe  trie4. 

A  Lord  of  a  Manor  has  fuch  a  Seifn  at  Law,  of  an  efcheateJ 
■Copyhold,  that  the  Occupier  is  his  Tenant  at  Will,  and  the  Lord 
may  difira'm  for  the  Rent;  And  though  perhaps  the  Occupier 
may  not  be  iiable  to  the  Penalty  of  the  triple  Rent,  yet  the  Lord 
may  avow  upon  Him  for  the  Jingle  Rent. 

Part  IV.  Vol,  III.  Q^  TIk 
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The  Lords  by  Efcheat  claim  upon  the  fame  Foot  as  if  they 
were  Heirs  to  the  deceafed  Tenant :  And  the  Heir  might  be  ad- 
mitted to  be  made  Defendant ;  though  He  had  Jiever  7-eccived  Rent . 
The  Eftate  originally  belonged  to  the  Lords,  and  moved  from  them, 
.ind  reverts  to  them  for  \Vant  of  Heirs  of  the  Tenant :  And  We 
are  neither  Strangers,  nor  collude  with  the  Tenant. 

The  Statute  of  1 1  G.  2.  c.  19.  §  11,  12,  13.  is  to  be  extended 
further  than  to  thofe  Cafes  only  where  the  Rent  has  been  aSlually 
received :  It  extends  to  Landlords  de  Jure,  as  well  as  to  Landlords 
deFuMo.  A  probable  Cause  of  Claitn  is  fufficient  to  intitle  the 
Landlord  to  be  made  Defendant:  Plis  real  Title  is  to  be  tried 
hereafter,  in  the  Caufe. 

Before  the  Statute,  the  Landlord  had  a  Right,  hy  Law,  to 
be  ioined  within  the  Tenant :  And  the  Statute  inforces  this  Rieht. 
And  it  muft  be  conftrued  liberally,  to  prevent  the  Mifchief  which 
<jccafioned  the  Making  of  it. 

But  the  Plaintiffs  come  too  late,  in  this  Application.  They 
have  cftopped  themfelves,  by  proceeding  after  our  Rule:  They 
have  proceeded  even  fo  far  as  to  the  Nomination  of  a  Special 
Jury;  And  then  they  gave  Notice  "  that  they  ihould  not  try  the 
"   Caufe."     So  that  they  have  acknowledged  Us  as  Tenants. 

The  Cafe  of  Goore  v.  Roe  or  Scariprick  was  a  Cafe  where  no 
Rent  had  been  paid  by  any  Body:  And  Scarifirick  had  purchafcd 
a  pretended  Title.  But  the  Lord  of  this  Manor  is  Doifiimis  'Terrce, 
aijd  within  the  Words  of  the  Adl. 

As  to  the  Cafe  in  Barnes-^ 

Lord  Mansfield — I  do  not  underlland  that  Note.  It  puts 
the  Refufal  of  the  Motion,  upon  want  of  JurifdicSlion,  and  a 
Cafe  cited  by  Serjeant  Davy.  Whereas,  in  EJeolments,  the  Court 
caii  never  want  jurifdiilion  to  prevent  the  Plaintiff  from  reco- 
'  vering  without  a  proper  Trial.  An  Ejeolment  is  the  Creature  of 
V/eJlminJisr-Hall,  introduced  within  Time  of  Memory;  and 
moulded  gradually  into  a  Courfe  of  Praftice,  by  Rules  of  the 
Courts.  The  fame  Authority  which  brought  it  thus  far,  may 
certainly  carry  it  to  a  higher  Degree  of  Perfedion,  as  Experience 
happens  to  fnew  Inconveniences  or  Defefts.  The  Adt  of  1 1  G.  2. 
ivas'Hrawn  and  brought  in  by  Sir  fohn  Strange :  The  Provifions 
therein,  relative  to  Proceedings  in  Ejedment,  were  either  to  en- 
force a  right  Pra-ilice,  or  occafioned  by  foms  Cafe  contrary  to  the 
genenl  S;nfo  of  the  Bar,  which  the  Legiflature  virtually  con- 
2  demns 
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denins  as  erroneous.  And  as  to  the  Precedent  cited  from  Strange 
1 24 1,  It  is  a  total  Miftake :  There  is  not  a  Syllable  in  that  Cafe, 
about  a  Mortgagee  being  refufed  to  be  admitted  to  defend  as 
Landlord. 

The  Counfel  for  the  Plaintiff  (who  had  moved  to  difcharge 
the  prelent  P^ule)  argued  that  thefe  Pciential  Landlords  can  not 
be  within  the  Stat,  ii  G.  2.  c.  19.  P'or,  "■  fuc/b"  Landlord 
niuft  be  a  Landlord  to  whom  the  Tenant  is  obliged  to  deliver  the 
Declaration. 

The  Aft,  they  faid,  was  made  to  defend  an  aSiual  PoJ/eJJion, 
only;  not  to  give  One.  Before  the  Adl,  No  Man  could  have 
come  and  been  admitted  to  defend  ivitb  or  injlead  of  \\\q  Tenant ; 
nor  have  put  Himfelf  in  PolTeffion  :  And  the  Aft  only  lets  in  the 
Landlord,  to  prevent  the  Tenant  from  giving  up  the  PolTeffion. 

The   folid   Conflruftion  of  this   Aft  is    "   That   there   being 
"  no   Poifeffion,  He   could   be   no   Landlord."      And   the   Cafe 
of  *  Goore  v.  Scarijhrick,  went    upon    this   Principle ;    and   was  *  \'iJe  antte 
fully  argued    and    dilculfed.     It  was    moved   upon   Affidavit   ofP: '-?'.'» 
Scarijbrick's  Claim  ;  which  was  a  Purchafe  from  the  Heir  at  Law  ' 
of  the  Reverlioner  :   Another  Perfon  claimed  to  be  Heir  at  Law. 
The  Rule  was  difcharged.     No  Rent  had  ever  been  paid  under 
the   Leafe,  in   that   Cafe :  And   the   Court   obferved   "  that   the 
"  Tenant  would  not  have  been  liable  to  tlie  Penalty  for  not  de- 
"  livering  the  Declaration  to  Him." 

There  is  no  Privity  between  the  Lord  by  Efcheat,  and  the 
Tenant. 

There  mAifl  have  been  Rent  aSfiially  received;  (except  in  Cafes 
of  Mortgagees  after  Forfeiture,  or  fuch  like:)  But  even  an  Heir, 
who  has  never  received  Rent,  can  not  be  let  in  to  be  made  De- 
fendant, under  this  A-ft. 

As  to  any  Proceedings  fubfequent  to  their  Rule — 

.  The  Attorney  for  the  Plaintiffs  might  net  knov/  of  this  Rule; 
For  it  was  obtained  only  upon  the  lafi:  Day  of  the  Term :  And 
We  could  not  apply  fooner,  to  get  it  difcharged.  Befides,  He 
only  attended  the  Naming  of  the  Forty-eight  of  the  Special  Jury. 
No  IlTue  was  joined:  They  never  were  accepted  as  Tenants. 

Moreover,  We  claim  as  Heir:  And  a  Lord  claiming  by  Ef- 
pheat  is  intitled  to  no  Favour,  where  Another  claims  as  Heir. 

Lord 
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Lord  Mansfield — It  is  a  Point  of  great  Confequence  :  And 
I  am  glad  that  it  will  be  fettled. 

An  Ejectment  is  an  ingenious  FiSiion,  for  the  Trial  of 
Titles  to  the  Poffeirion  of  Land. 

In  Fortn,  It  is  a  Trick  between  Two,  to  difpoiTefs  a  Third  hv 
a  Sham  Suit  and  Judgment. 

The  Artifice  would  be  Criminal,  unlefs  the  Court  converted  it 
into  a  fair  Trial  with  the  proper  Party. 

The  Control  the  Court  have  over  the  Judgment  againfi:  the 
Cafual  Ejedlor  enables  them  to  put  any  "Terms  upon  the  Plaintiff, 
which  -ixcjujl.  He  was  foon  ordered  to  give  Notice  to  the  Tenant 
in  PoU'eJion.  When  the  Tenant  in  PoffefTion  ajked  to  be  admit- 
ted Defendant,  the  Court  was  enabled  to  add  Conditions;  and 
therefore  obliged  Him  to  allow  the  Fidlion,  and  go  to  Trial 
upon  the  real  Merits. 

It  might  happen,  that  the  Tenant  in  Poffeffion  was  a  mere 
Farmer  at  Will.     He  was  bound  to  give  Notice  to  his  Landlord. 

The  fame  Reafon,  of  a  fair  Trial  with  the  proper  Party,  re- 
quired the  Landlord  to  be  admitted  Defendant;  with  the  Te- 
nant, if  He  was  amicable ;  or  without  Him,  if  He,  contrary  to 
the  Duty  of  his  Relation,  fhould  betray  the  Caufe. 

There  can  be  no  Ground  for  admitting  the  Landlord  to  be  a 
Co-Defendant,  which  does  not  hold  to  his  defending  Alone  in 
cafe  the  Other  abandons. 

The  Plaintiff  ought  not  to  recover  by  Collufion  with  One,  to 
the  Prejudice  of  a  third:  He  ought  not  to  recover  without  a 
Trial  witli  the  Perfon  interefled  in  the  Queftion  and  affed:ed  by 
the  Judgment. 

Every  Point  relative  to  tlie  Proceeding  in  Ejedments  is  of 
Confequence.     I  am  glad  We  have  this  Occa/ion. 

There  are  two  Matters  to  he  confidered ; — 

Firft,  Whether  the  Term  "  Landlord"  ought  not,  as  to  this 

Purpofe,  to  extend  to  cfery  Perfon  whofe  litle  is  connedled  to 

and  confident  with  the  Polfeflion  of  the  Occupier,  and  diveflcd 

or  dillurbed  by  any  Claim  adverfe  to  fuch  Pofleffion  >  As  in  the 

I  Cafe 
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Cafe  of  Remainders  or  Reverfions  expectant  upon  pax'-ticular  Ef- 
tates:  Secondly,  Whether  it  does  not  extend,  as  between  two 
Perfons  claiming  to  be  Landlords  de  jure,  in  Right  of  Repre- 
featation  to  a  Landlord  de  faBo ;  fo  as  to  prevent  Either  from 
recovering  by  Collufion  v\dth  the  Occupier,  without  a  fair  Trial 
with  the  Other. 

Where  a  Perfon  claims  in  Oppofition  to  the  Title  of  the  Tenant 
in  Poffeffion,  He  can  iw  no  Light  be  conlidered  as  Landlord  j 
And  it  would  be  injull:  to  the  Tenant,  to  make  Him  a  Co -De- 
fendant :  Their  Defences  might  clajh.  Whereas,  when  there  is 
.a  Privity  between  them,  the  Defence  mull  be  upon  the  fame 
Bottom :  And  letting-in  the  Perfon  behind,  can  only  operate  to 
prevent  Treachery  and  Collufion. 

It  is  no  Anfwer,  "  That  any  Perfon  afFeded  by  the  Judgment 
-*'  may  bring  a  new  Ejedment":  Becaufe  there  is  a  gr«at  DilFe- 
.rence  between  being  Plamtif,    or  Defendant,  in  Ejedtment. 

The  Court  did  not,  however,  give  any  Opinion  then; 
but  took  Time  to  confider  of  it,  till  the  fecond  Day  of  the  pre- 
fent  Hilary  Term  1762  ;  And  Ordered  that  Notice  fhould  be  given 
to  the  Tenant  in  PolTefion^ 


On  the  faid  fecond  Day  oi  Hilary  Term  1762,  The  Tenant  in 
Polfeffion,  having  been  lerved  witli  Notice  as  above,  did  not 
appear  by  any  Counfel. 

Mr,  Jufhice  Denison  propofed  to  fearch  what  was  the 
Praftice  in  the  Court  of  Common  Pleas,  fince  the  Adt. 

Lord  Mansfield — Li  the  Cafe  in  this  Court,  which 
was  cited,  the  Teaant  in  Poffeffion  oppofed  Both.  In  that  in 
C  B.  the  Tenant  in  Pofleffion  had  no  Sort  of  Right. 

His  Lordship  propofed  to  have  the  fundamental  Prin- 
ciples conlidered ;  and  old  Cafes  prior  to  the  Ad:  of  Parliament 
looked  into ;  and  declared  that  He  had  it  at  Heart,  "  to  have  the 
*'  Pradice  upon  Ejedments  clearly  fettled,  upon  large  and  liberal 
■**  Grounds,  for  Advancement  of  the  Remedy, 

The  great  Advantage  of  this  fiditious  Mode  is,  that  being 
imder  the  *  Control  of  the  Court,  it  may  be  fo  modelled  as   to  •  ^•;^ic  ante 
anfwer  in  the  bell  Manner  every  End  of  Jullice  and  Convenience.  668. 

Public  Utility  has  adopted  it  in  lieu  of  almoft  all  Real 

Adions :  Which  were  embarraffed  and  entangled  with  a  thou- 
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fand  Niceties.  But,  as  there  was  Good  and  Bad  in  the  Method 
of  Real  Actions,  the  Good  ought  to  be  grafted  into  Ejedments, 
in  fuch  Manner  as  to  avoid  the  Bad. 

He  added.  It  is  worth  confidering,  Upon  ivlhft  Pn'nc/'jfks 
Landlords  were  admitted  to  be  C(?-Defendants,  before  the  A&. 
of  II  G.  2.  And  defired  that  every  Body,  that  knew  of  any  old 
Cafes  prior  to  the  Ad:,  would  Inform  the  Court  of  them.  He 
mentioned  a  loofe  Note  in  1 2  Mod.  211.  and  the  Cafe  of  Good- 
right  V.  Hart  in  2  Sir  J.  S.  830. 

Mr.  juftice  Denison  thought  it  had  been  confidered  in  C.B. 

•  h  ^^-  Mr.  Juftice  Wilmot  thought  the  *  firfl  Part  of  the  Ad  was 

not  introduftory  of  a  new  Law ;   (For  before  the  Adl,  a  Land- 

t  S  '3.  lord  might  be  made  Co-Defendant:)  But  that  the -f- fecond  Part 
of  it  luas  introdudlory  of  a  new  Law. 

He  propofed  to  have  the  Point  fettled,  and  for  that  Purpofe, 
to  have  the  Pradlice  of  the  Court  of  Common  Pleas  inquired  into. 

Lord  Mansfield  propofed  to  have  it  confidered.  Whe- 
ther there  can  be  any  Reafon  tor  making  a  Landlord  Co-Defendant, 
which  will  not  aifo  hold  for  making  a  Landlord  Deiendant  in  the 
Stead oi  the  Tenant ;  And  alfo  to  have  it  confidered  upon  the  Foot 
of  Convenience  and  Expedience ;  And  how  it  ftood  before  the  Ad: 
of  1 1  G.  2.  as  well  as  to  argue  it  upon  the  Ad;  And  alfo. 
What  was  tlie  Definition  of  a  Landlord,  as  it  was  underflood 
when  they  were  admitted  as  Co-Defendants  before  the  Ad. 

It  was  then  Ordered  to  fland  for  further  Argument  on  Wed~ 
nfday,  3d  February  1762. 

Mr.  Harvey  then  argued  on  Behalf  of  the  Lord  by  Efcheat. 

A  Copyholder  could  never  maintain  a  Real  Adion. 

But  for  LeJJees,  there  were,  in  the  Time  of  real  Adions  being 
in  Ufe,  two  Sorts  of  this  Kind  of  Adion  ;  viz.  by  Writ  of  Ejec- 
tione  firmce,  Vi  et  Am/is ;  and  by  Writ  of  ^/are  e/'ecit  infra  ter-- 
minum  :  In  the  former  of  which,  there  was  antiently  only  a  Judg- 
ment for  Damages,  the  Term  not  being  recovered ;  In  the  latter, 
the  Judgment  was  for  Recovery  of  the  Term,  as  well  as  for  Da- 


mages. 


But  in  i^  H.J.  in  an  EjeEllone  firmee,  Vi  et  Annis,  (the  former 

of  the  laid  tv/o  Sorts  of  Acl:ion,)  Judgment  was  given  in  B.R. 

2  "  To 
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*'  To  recover  the  'Term,  as  well  as  Damages  :  and  it  was  affirmed 
''  upon  Error."  And  in  another  Cafe  in  17  i/.  8.  in  C.  B.  the 
like  was  done  there.  V.  F.  N.  B.  490.  H.  Title,  EjcBione  Jiniuv. 

After  which,  it  became  the  ordinary  Method  of  trying  Titles 
to  Land;  and  was  adopted  by  LeJJors  as  well  as  LeiTces. 

But,  at  firft,  the  Leafe  was  really  J'calcd  upon  the  Land  (as  a 
Guard  againfl:  Maintenance;)  And  the  Adion  was  brought  againJl 
the  real  Tenant  in  Poffeirion. 

Aftei-wards,  this  Mode  of  Proceeding  was  ahufed ;  and  Cafiial 
EjeBors  were  fet  up :  By  which  Method,  the  Tenant  in  Poiref- 
fion  might  be  turned  out,  even  without  Notice.  In  i  Keblejo^. 
It  is  iaid,  "  that  Keeling  conceived  this  Way  of  Ejedment  was  a 
"  new  Device  fiiice  the  late  Troubles."  But  it  was  a  much 
older  Pradlice. 

After  which  Inconvenience  and  Others  being  difcovered.  No- 
tice to  the  'Tenant  in  Fofjefflon  was  required.  V.  Raym.  93. 
Keys  v.  Braydon,   (S.  C.   with   i  Keble  705.) 

The  Modern  Rule  was  introduced  in  the  Time  of  Lord  Chief 
Juilice  ROLLE. 

But  from  the  Time  of  fetting  up  Cafual  Ejedors,  the  adrnit- 
titig  Landlords  to  defend,  together  with  the  Tenant  in  Pof- 
feffion  has  prevailed.  In  Style  368.  H.  1652,  It  appears  that 
both  the  Courts  of  King's  Bench  and  Common  Pleas  would  grant 
this  to  a  Perfon  claiming  Title  to  the  Land,  i  Siderf.  24.  12  C.  2. 
fhews  that  it  was  then  ufual.  Lilly's  Abr.  497.  23  C.  2.  "  One 
"  who  hath  Title  to  the  Land  in  queftion  may,  upon  Motion  to 
"  the  Court,  be  made  Defendant  v/ith  the  Tenant  in  Poffeffion, 
•'  that  he  may  thereby  defend  his  Title."  And  this  continued 
to  be  the  Method  of  Pradice, 

The  Adl  of  1 1  G.  2.  c.  '19.  was  occafioned  by  the  Deficiency 

of  Juftice.,  in  this  Method;  in  tivo  Refpedts. 

One  of  them  was  the  Under-Tenant's  not  acquainiitig  his 
Landlord.  And  the  loofe  Note  in  12  Alcd.  211.  (Anonymus)  is 
the  only  Cafe  where  the  Dodrine  is  laid  down,  "  That  if  Notice 
"  in  Ejedment  be  given  to  the  Under-Tenant,  and  He  doth  not 
"  acquaint  his  Landlord  therewith,  but  fufters  Judgment  to  go 
"  againft  Him,  the  Court  (upon  Motion)  will  not  fuffer  Exe- 
""  cution  to  be  taken  out,  till  the  Right  be  tried." 

The 
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The  other  Deficiency  of  JufLice  was  that  mentioned  in  the 
Cafe  in  2  Sir  J.S.  830.  Goodright  v.  Hart  et  Ux'  P.  2  G.  2. 
where  the  Tenant  'would  not  defend. 

•V.  §  12.  The  former  of  the  two  Claufes  of  1 1  G.  2.*  provides  againft 
Tenants  fecreting  Ejedments  from  their  Landlords.  The  -f- 
'^"  latter  of  the  two  Claufes  confifts  of  two  Parts.  The  firil  Part 
of  it  only  gives  Power  to  do  what  had  ufually  been  done  before, 
viz.  Admitting  the  Landlord  to  defend  together  with  the  Tenant 
in  Pofleffion.  But  the  fecond  Part  provides  for  admitting  Him 
to  defend  injlead  of  the  Tenant,  which  had  been,  in  fome  late 
Cafes,  denied.  See  Cafes  of  Pradice  in  C.  B.  (by  Mr.  Cooke  J 
99.  P.  7  G.  2.  in  a  Cafe  of  Right  v.  Wrong,  It  was  nfufed:  Nor 
would  the  Court  oblige  the  Tenant  to  defend,  even  upon  Indem- 
nification. Soalfoin  i  Barnes  114.  Tr.  6,  7  G.  2.  C.B.  in  the 
Cafe  of  Balderidge  v.  Paterfon — The  Court  denied  to  make  the 
Landlords  Defendants  •without  the  Tenant  in  PolTeilion,  who  re- 
fufed  to  appear  :  But  they  made  the  common  Rule,  "  to  add 
*'  them."  I  Bdr?ies  120.  H.  8  G.  2.  C.  B.  in  the  Cafe  o( Good- 
right,  ex  dimiff.  Duke  of  Montague  v.  Wrong — The  Court  re- 
fuled  to  admit  the  Landlord  to  defend  alone,  injlead  of  the  late 
Tenant,  who  had  quitted  the  Poifeihon. 

Thefe  Cafes  gave  Rife  to  the  Aft  of  Parliament  of  \\G.  2. 
f.  19.  §  13.  Part  the  Second.  They  were  All  of  them  between 
I  P.  2  C.  2.  the  :j:  Time  of  the  Cafe  of  Goodright  v.  Hart,  (in  2  Sir  J.  S.  830.) 
and  the  Making  of  the  faid  AA  of  1 1  G.  2.  But  fnce  that  A6t, 
it  is  clear,  that  at  leaft  All  Perfons  may  defend  without  the 
Tenant  in  PolTeiTion,  who  might,  before  it,  have  defended  with 
Him. 

The  1 2th  and  13th  Claufes  of  this  Adl  are  not  relative  to  One 
another.  The  13th  is  an  independent  Claufe :  (which  Point  He 
argued  at  large.) 

V 

It  was  many  Years  before  this  Aft,  (even  in  5  W.  &  M. 
Comberb.  209.)  that  a  Rule  is  laid  down  by  Lord  Chief  Juftice 
Holt,  "  That  no  Man  is  to  be  admitted  Tenant  or  Defendant  in 
**  Ejeftment  by  the  common  Rule,  unlefs  He  hath  been  in  Pof- 
"  y^/<5«  or  received  Rents ;  and  not  a  mere  Stranger. 

Cut  the  Reafon  of  that  Rule  docs  not  hold  in  the  prefent  Cafe. 

A  Lord  by  Efcheat's  defending  his  Title  can  never  be  confidered 
as  Champerty:  (Which  was  One  of  the  Reafons.)  However,  this 
Rule  is  inaccurately  laid  down  in  Comberb.  209. 

I  The 
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The  Adding  unneceffary  Defendants  is  now  prevented  by  8,  9 
^.  3.  f.  II.  (§  I.)  *  But  before  that  Adl,  Lellors  made  leveral' V- =''^'^- 
Defendants  in  Ejectment,  in  order  to  take  o^  their  Evidence:  '"  ■*■' 
And  they  could  then  have  no  Cofts,  if  acquitted.  And  the  Rule 
was  made  againft  Leflbrs  of  Plaintiffs,  as  well  as  againfl  Defen- 
-dants :  And  it  means  to  exclude  only  mere  Strangers  to  the  Pof- 
feffion. 

In  Cmnherb.  339.  Tr.  jW.  3.  in  the  Cafe  o^  Jones,  Lellce  of 
Pride,  v.  Caricithen ; — Lord  Bath,  the  Reverfioner,  was  admit- 
ted a  C(J-Defcndant  with  the  Tenant, 

In  Comberb.  '^■7,2. — A  Truflee  may  be  admitted,  if  He  defires 
It ;  though  not  without  his  Confent.  So,  a  Mortgagee  may  be 
admitted. 

The  true  Rule  of  admitting  as  a  C(J-Defendant  before  the  A6t, 
was  "  That  a  tnere  Stranger  ihall  not  be  admitted  :  A  Per/on 
*'  NOT  A  MERE  Stranger  hos  a  Right  to  be  admitted."  He 
had  a  Right  to  this,  i  Salk.  257.  7r.  11  W.  '^.  B.R.  In  the 
Cafe  of  Underbill  v.  Durham,  "  A  Landlord  J7iay  ho,  joined  a  De- 
"  fendant  with  the  Tenant  in  PofTeffion  if  He  requejis  it :  But 
*'  the  Court  can  not  compel  Him  to  it." 

Now  a  Lord  by  Escheat  is  not  a  mere  Stranger  -,  but  has 
the  immediate  Right  and  'Title,  In  Cafe  no  Heirfhip  is  made  out : 
And  therefore  He  is  the  moil  proper  Perfon  to  conteft  that  Point 
of  Heirihip,  by  whomfoever  claimed.  And  he  may  very  well 
and  reafonably  be  confidered  within  the  Word  "  Landlord  :" 
The  Tenant  in  PoffefTion  is  his  Tenant  at  Will,  if  there  be  no 
Heir, 

A  Lord  by  Efcheat  Is  a  Title  favoured  even  in  a  Freehold ;  a« 
appears  by  Lord  Biickhurjl" s,  Cafe,  i  Co.  z.  b.  10  E.  4.  9.  b.  Much 
more  Ihall  it  be  favoured  in  a  Copyhold  Cafe,  where  the  Freehold 
h  never  out  of  the  Lord.  Tiie  Tenant  in  Poffeffion  is  only  Te~ 
fmnt  at  Sufferance  to  the  Lord  by  Efcheat,  after  the  Death  of  the 
laft  admitted  Tenant  has  been  prefented.  And  his  not  having 
been  in  actual  \Receipt  of  the  Rents,  can  be  no  Iblid  Objedion. 

There  mu/l  be  a  Trial  of  the  Title,  before  Poflefllon  can  be  ob- 
tained. This  is  a  fixed  Principle.  In  Cojnberb.  13.  A  Motion 
was  made  for  Judgment  in  Ejedlment,  upon  a  Leafe  fealed  on 
the  Land  ;  and  denied  :  For  per  Cur.' — "  You  7nuj}  try  it!'  1 2  Mod. 
211.  Where  the  Tenant   fuffers  Judgment  without  giving  No- 

PartIV.  Vol.  III.  s"  tice, 
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tice,  &c,  the  Court  will  not  fuffer  Execution  to  be  taken  out, 
////  the  Right  be  tried. 

In  the  prefent  Cafe,  t?  Stranger  may  get  the  FofJ'cJJion,  unlefs 
the  Lord  be  admitted  to  defend  his  Title.  It  is  not  woith  the 
Tenant's  while,  to  defend  it :  For  his  Poffeffion  will  be  deter- 
mined immediately,  ivhich-ever  Side  prevails. 

Suppofe  it  had  been  a  vacant  Eftate  ;  the  LefTor  of  the  Plain- 
tiff mull  have  fealed  his  Leafe  upon  the  Land,  and  fet  up  a  Cafual 
Ejecflor.  But  by  Coftiberb.  13.  The  Court  would  not,  in  that 
Cafe,  have  fuffered  Execution  to  be  taken  out,  without  a  Trial 
and  making  out  his  Title.  And  the  Court  would  have  permitted 
the  Lord  by  Efcheat  to  have  ittn  that  the  Title  was  ivcll  made 
out.  Confequcntly,  the  Court  would,  in  fuch  Cafe,  have  admit- 
ted the  Lord  to  defend;  in  order  to  oblige  the  Plaintiff  to  go  down 
to  Trial  and  make  out  his  Title. 

And  there  is  as  much  Reafon  to  do  it,  where  the  Tenant  deferts 
his  Claim. 

Suppofe  two  Perfons,  One  claiming  as  Heir,  the  Other  as 
Lord  by  Efcheat,  Both  bring  Ejedlments,  and  Both  recover  Judg- 
ment ;  How  fliall  the  Sheriff  know  to  which  of  them  He  is  to 
deliver  Poffeffion  ? 

This  Method,  of  admitting  a  Lord  to  defend,  will  prevent  a 
Circuity  of  Litigation. 

•  2  Barnes  Then  He  anfw  ered  their  Cafes  ;  viz.  *  Roe  v.  Doe,  in  Barnes^, 
Appendix,  ^^^  ^  Scarijbriclis  Cafe.  We  do  not  know  the  Circuwjlances  of 
t  Vide  ante,  the  Cafe  of  Roe  V.  Doe:  But  there  had  been  a  long  Poffeffion  on 
pa.  1291-      the  other  Side.     Scarijhrick\  Cafe  is  within  the  Rule. 

in  Margine. 

We  deiire  only  an  Opportunity  to  try   the  Title. 

Lord  Mansfield — We  have  thought  very  fully  of  this 
Matter,  fmce  it  came  on  laft  :  And  Wc  are  All  of  Opinion  That  it 
mull  be  tried  between  the  two  Claimants,  the  Heir  and  tlie  Lord. 
The  Occupier  has  no  Interefl  or  Concern  in  the  Quellion.  He 
ought  not  to  take  a  Side,  or  prejudice  Either,  He  does  not  ap- 
pear. The  Queflion  Ihould  therefore  be  tried  in  a  Way  to  give 
Neither  any  Advantage  from  his  Poffeffion.  It  may  be  done,  in 
a  feigned  IJJ'ue :  Or,  an  Ejedment  brought  by  the  Lord,  with 
an  Admijjion  of  his  Title,  will  come  to  the  fame  Thing. 

Where- 
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Whereupon,  The  Court  recommended,  and  the  Counfel 
on  both  Sides  confented  to  a  fair  Trial  of  the  Lord's  Title  to  claim 
by  Efcheat :  And  the  Method  was,  at  Length,  agreed  upon ; 
viz.  That  the  Lord  (who  never  could  come  into  PolFeilion  ivltb- 
cut  an  Ejedtment  to  be  brought  by  Him)  fhould  immediately 
bring  liis  Ejedment  againil  the  preJent  Lelfors  of  the  Plaintiff; 
And  that  the  faid  Leffors  of  the  prefent  Plaintiff  (who  claimed  as 
Heirs  of  the  deceafed,)  Ihould  be  admitted  to  defend,  either  alone 
or  together  with  the  Tenant  in  Poffellion ;  and  fuch  Ejedtment 
to  be  tried  at  the  next  Affizes.  And  the  Counlel  for  the  prefent 
Plaintiffs  were  to  admit  "  That  All  the  Lands  lie  in  One  and  the 
■*'  lame  Manor,  and  that  fuch  Manor  belongs  to  Earl  Go\vcr  as 
«'  Lord, of  it." 

And  THE  Court  referved  the  Confideratiou  of  the  prefent 
Motion  and  of  the  Rule  now  depending,  till  after  fuch  Trial 
fliould  be  had :  Which  They  did,  in  order  to  retain  the  Power 
.over  the  Matter,  in  Cafe  any  Thing  fhould  be  attempted  at  the 
Trial  contrary  to  the  real  prefent  Intention  of  having  the  Quelliou 
■fairly  tried;  and  alio  in  order  to  give  fuch  future  Diredions  con- 
cerning the  Award  of  Execution,  as  ihould  then  appear  to  be  fit 
and  proper. 

Note- 
Mr.  Juftice  Wilmot    obferved  that  it  was  very  re- 
markable, that  Two  different  Afts  of  Parliament  had  been  made, 
a-t  near  500  Years  Diftance,  upon  the  very  lame  Subjed,  where 
there  was  no  Occafion  for  Either;  viz.  the  Statute  of  Weftmin-- 
Jier  2.  *  (13  Ed.  i.  A.  1285.)  and  this  Aft  of  11  G.  2.  ^.'lo.      *  Weftm.  2. 

c.  3. 

The  Statute  of  Wcjlminfier  2.  f.  3.  He  faid,  was  not  a  new 
Proviiion:  For,  before  that  Statute,  All  thole  thzt  Jiood  behind 
the  Tenant  in  Polfeffion  had  always  a  Right,  at  Common  Law, 
to  come  in  and  be  received,  pro  Interefje  fno,  to  defend  the  Pol- 
leiTion;  which  was  very  material  to  them,  and  by  the  Chancre 
whereof  they  would  have  been  greatly  incommoded^ -^nd  Pic 
faid  He  was  perfuaded  that  the  more  this  Dodrine  of  Receit  was 
looked  into,  the  llronger  this  would  appear.  And  therefore  He 
wondered  that  there  ihouid  have  been  any  Doubt,  before  the 
Ad  of  II  G.  2.  of  admitting  Landlords  to  defend  in  the  Stead 
of  the  Tenant  in  Poffeffion ;  efpecially,  as  they  were  fuffered  to 
make  themfelves  Co-Defendants  with  the  Tenants.  (He  referred 
to  Lord  Coke  and  to  BraSlon ;  but  did  not  -j-  fpecify  the  particular  t  V.  2  Infi. 
Paflages  or  Pages.)  •^'^ln'''''j' 

D  O        /  and  Braiton, 

lib.  5.   fo. 
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So,  before  the  h.&.  of  i  T  G.  2.  <r.  19.  It  v/as  certainly  the 
pradlice  to  admit  the  Lordlord  and  the  Tenant  in  PofTeflion  Co- 
Defendants. 

He  took  Notice  likewife,  that  notvvithftanding  all  the  Pains 
that  the  Legiftatiire  had  taken  to  cut  off  Dilatories,  yet  it  was 
the  Courts  of  Wejlminjler-Hall  to  whom  the  Public  were  obliged, 
for  finding  out  this  iofy  and  expeditious  Method  of  trying  Titles 

by  Ejectments. 

Lord  Mansfield    aflced  the  Counfel   on  both  Sides, 

"  If  they  had  found  any  Czit  prior  to  that  of  Goodright  v.  Hart 

•  I  Sir  7.  5.  "  et  Ux.  P.  2G.2.  in  *  Sir  J.  S.  where  the  Court  had  refufed 

'^^°'  "  to  let  in  Perfons  who  ftood  behind  the  Tenant  in  Poileflion, 

"  to  defend  pro  Interejj'e  fuo,  in  the  Stead  of  the  Tenant  in  Pof- 

«  icffion," 

Anfwer — None  at  all. 

Lord   Mansfield — Then  there  is  no  Other  but  that, 
which  denies  the  Authority  -of  the  Cafe  in  1 2  Mod.  211. 

The  Precedents  before  are  more  liberal. 

%le  368.  In  1652,  It  was  faid  by  the  Protonotary,  "  that  the  Court 
■"  would,  upon  Terms,  allow  Him  who  alledged  Title,  tu  de- 
*«  fend  it." 

Comberb.  In  the  7th  of  King  WilUanu  Lord  Bath  claiming  the  Reverlion 

"-'^'  by  Deed,  after  the  Death  of  Tenant  for  Life  who   received  the 

Rent,  was  admitted  a  Defendant,  becaufe  it  might  Ihake  his  Title. 

92  Mod.  2!  I.  In  the  loth  of  King  William,  It  is  laid  down  as  a  certain  Rule, 
'**  If  Notice  in  Ejecflment  be  given  to  an  Under-tenant  j  And  He 
"  doth  not  acquaint  his  Landlord  therewith,  but  fuifers  Judg- 
"  ment  to  go  againfl  Him;  The  Court,  upon  Motion,  will  not 
"  fuffer  Execiation,  to  be  taken  out,  till  the  Right  be  tried." 
Which  i^  decilive,  that  the  Landlord  ihould  not  be  betrayed,  but 
.might  defend  Alone, 

In  thcfirft  of  Queen  Anne,  Holt  fays  "  It  is  due,  of  Right,  to 
"  the  Landlord,  to  be  made  Defendant :  For,  otherwife,  the 
"  Tenant  in  PoiTcffion  might  combine  with  the  Lelfor  of  the 
■**  Plaintiff,  and  ouft  the  Landlord  of  his  Rent.  And  to  deny 
•'  the  Lady  that  Right,  would  be  upon  the  Prefumption  of  her 
"*•  Marriage :  Which  would  be  diredly  to  determine  the  Point 
1  "  "  in 
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***,in  Queftion."  The  Combination  of  the  Tenant  in  PofTeffion 
could  not  be  prevented,  Unlejs  the  Landlord  might  defend  Akne. 
And  the  Rule  is  laid  down  in  a  Cafe  like  the  prefent,  vvliere  the 
Queflion  turned  upon  "  Who  was  Landlord." 

T'htis  flood  the  Reafomng  and  PraBice,  when  tlie  Motion  was 
made  m  Goodright  v.  Hart  et  Ux'.  in  2  Geo.  2.  It  feems  to  Strange  830. 
have  been  very  little  confidered.  The  only  Reafon  given  why  the 
"Tenant  might  betray  his  Landlord  by  refufmg  to  appear,  ("  be- 
"  caufe  the  Landlord  was  made  a  Defendant  unacum  the  Tenants 
"  'in  PpfTeffion,")  equally,  at  leaft,  proved  the  Contrary.  It  was 
a  Breach  of  the  Rule,  in  the  Tenant,  to  prevent  his  defending. 
No  Wonder  Sir  'John  Strange  adds  a  "  ^cere  tamen  :  For  this 
"  is  giving  Tenants  much  too  great  a  Power ;  and  makes  them 
"  abfolute  Mafters  of  the  Eftate,  and  to  choofe  their  own  Land- 
"  lords."  The  Court  refufing  to  relieve  the  Landlord,  He  prac- 
tifed  with  the  Tenants,  to  attorn.  Then  the  Plaintiff  in  Ejed- 
ment  moved  :  But  was  denied  Relief.  So  the  Court  iirfl  fuffered 
the  Plaintiff  in  Ejedlment,  by  corrupt  Pradice  with  the  Tenants, 
to  difpoffefs  the  Landlord  by  a  Judgment,  without  any  Oppor- 
tunity of  Trial ;  And  then  fuffered  the  Landlord,  by  corrupt 
Pradtice  with  the  Tenants,  to  defeat  the  Judgment  and  Poffeffion 
given  in  Confequence  thereof.  This  Cafe  certainly  occafioned 
the  Claufe  in  the  Adl  of  Parliament  relative  to  this  Subjedt.  As 
the  Parliament  has  contradided  it.  One  may  venture  to  lay  "  It 
"  -was  haj}y."  Every  Reafon- of  private  Juftice  and  public  Con- 
venience, and  every  Authority  was  the  other  Way. 

A  Rui,E  by  Confent  having  been  ordered  to  be  drawn 
np  againft:  To-Day, 

Lord  Mansfield  now  declared,  that  He  was  clear  that 
this  Method  of  "  putting  the  Perfon  claiming  to  be  Lord  by 
"  Efcheat  to  bring  his  Ejedment;"  was  i\\c  proper  Way  of  try- 
ing the  Right  upon  the  Merits. 

If  there  was  really  iw  Ilcir,  then  the  Lord  flood  in  the  Place 
of  the  Deceased  :  But  if  there  was  any  Heir  whofoever,  the  Lord's 
Claim  was  at  an  End. 

The  Court  would  have  obliged  Him  to  come  into  fome 
Method  of  trying  the  Right,  in  a  proper  IlTue :  And  this  Mt- 
thod  into  which  it  is  now  put,  fviz.  his  bringing  an  Ejectment,) 
is  the  moa  proper  lifae  far  tliat  Purpofe. 

If  the  Heir  had  refufed,  the  Court  would  have  admitted  u\" 

Lords  to  defend  :   Whic'n  would  have  given  them  the  Benefit  of 

Part  IV.  Vol.  III.  T  Poi- 
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PqiTcffion.  If  the  Lords  by  Efcheat  had  refufed  to  confent,  V7e 
•yriiuld  have  difcharged  the  Rule.  For,  certainly,  where  the  Jhlr 
Queftion  turns  upon  "  Who  ought  to  be  Landlord  to  the  Tenant 
"  in  Poirellion,"  He  fhould  fland  Neuter,  and  his  PolTeffion  avail 
Neithkr:  The  Quellion  ought  to  be  tried  between  the  Clai- 
mants. The  Plaintiff  muft  confent:  Elfe,  the  Other  is  ad- 
mitted to  defend;  (As  in  the  Cafe  oi  Fenivick  and  Gravenor.) 
Tlie  Other  muft  Confent ;  Becaufe,  to  infifl  "  that  He  is  Land- 
**  lord,"  begs  the  Queftion  to  be  tried. 

Rule  by  Confent,  as  before.  Pa.  1301. 


¥"t\)e2.  Kex-vcr/us  Hey  don,   Head,  and  Roper. 

PON  Informations  for  Mifdemeanors. 


u 


Mr.  Morton,  on  Behalf  of  the  Defendants,  moved  to  difcharge 
^  Rule  for  referring  it  to  Me  "  to  tax  Cojis  to  be  paid  to  the  De- 
"  fendants,  for  the  Profecutors  not  going  on  to  'Trial."  Thefe 
were  three  Informations  for  Bribery  at  an  Eledtion  to  Parliaments 
And  the  fame  Rule  had  been  made  in  all  the  three  Caufes. 

He  moved  it,  firft,  on  a  Point  of  Law ;  Secondly,  Upon  the 
Merits. 

Firfl,  There  were  7id  CoJis  at  all.  He  faid,  upon  Informations, 
'  V.  §  3.  before  the  Statute  of  4,  5  /F.  &  M.  c.  18.  And  by  that  Ad,  * 
the  Court  have  no  Authority  to  give  Cofls  againft  the  Profecutor, 
////  He  fhall  have  neglefted  to  profecute  with  Effed  for  the  Space 
of  a  Year  :  The  Words  of  it  are — "  In  cafe  the  Profecutor  ihall 
*'  not  within  0«?  7c;/6o/i?  JV^r  next  after  Iffue  joined,  procure  the 
"  fame  to  be  tried."     But  this  is  within  the  Year. 

Secondly,  The  Merits  were,  that  the  adverfe  Party  detained 
the  Books,  which  were  the  Profecutor's  only  Evidence:  Which 
Detention  obliged  the  Profecutor  to  withdraw  his  Record,  and 
was  the  only  Reafon  of  his  not  going  on  to  Trial. 

Mr.  Stowe  and  Mr.  Ajhiirjl,  contra,  for  the  Defendants. 

^  Firft,  The  Ad  of  4,  5  ^/^.  &  M  f.  i8.  §.  3.  means  the  final 
Event  of  the  Caufc ;  and  relates  only  to  the  not  proceeding  at  all 
in  the  Caufe  for  a  whole  Year. 

I  But 
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But  by  the  Coiirfe  of  the  Court,  without  any  Aid  from  this  Sta- 
tute, a  Profecutor  fliall  pay  Colb  for  the   Vexation  of  not  going 
on  to  'Trial,  without  countermanding  his  former  Notice  of  I'rial : 
And  they  mentioned  a  Cafe  of -f-  Rex  v.  RoJJier  et  ^.  where  Pre- t  In  Trinity 
cedents  oi  it  upon  Informations  were  cited,  it  Executors  fliali  pay  ■^""" '"  '' 

i'/ir  ,         •        '       ,     cr   ■    r  X  There  were 

Colts  tor  not  going  on  to  irial.  ^^.  ^.v_  ^j^^ 

V.  Allen  and 

Secondly,  The  Defendant  is  not  bound  to  furnijh  the  Profe-  ^"'"'^''^^'^^: 
cutor  with  Evidence  againft  Himfelf.     He   Ihould  have  come  clmherb. 
prepared;  and  ought  not  to  have  given  Notice  of  Trial,  ////  He  225-)  anJ 
was  prepared.  g^;-J^f 

(v.5'/ra.874.) 

The  Counfel  for  the  Plaintiff,  in  Reply-^  SeeW^.193. 

^  ■'  Rex  V.  Ed- 

'waydi :   and 

Upon  the  Gentlemens  own  Principle,  the  Profecutor  ought  not  i  Stra.  33. 
to  pay  Cofts  in  this  Cafe :  For  here  was  no  Vexation,  or  any  Thing  ^".^'  ^'■""■'^'' 
like  it;  nor  is  tliere  any  Reaibn  why  the  Court  fhould  punifti 
the  Profecutor  in  Cofts,    He  had  Reafon  to  exped  that  the  Books 
would  be  produced  at  the  Trial :  The  Defendants  gave  Him 
Hopes  of  producing  them. 

Lord  Mansfield — Firft,  By  the  conftant  Courfe  of  the 
Court,  the  Defendant  is  intitled  to  Cofts,  if  the  Profecutor  gives 
Notice  of  Trial,  and  neither  goes  to  Trial,  nor  couiitermands  it  in 
Time :  And  no  Inftance  can  be  produced,  that  I  know  of,  to  the 
contrary. 

Secondly,  Yet  if  the  Defendant  had  drawn  the  Profecutor  in, 
*'  to  give  Notice  of  Trial,"  iy  giving  Him  Hopes  of  producing 
any  Books ;  That  might  be  a  Reafon  for  ?iot  giving  the  Defen- 
dant any  Cofts. 

But  no  fuch  Thing  appears  in  this  Cafe :  There  is  no  Colour, 
upon  the  Affidavit,  to  fay  it,  ^ 

Therefore  there  is  no  Reafon  to  except  this  out  of  the  General 
Rule. 

Mr.  Juftice  Denison — I  am  of  the  fame  Opinion. 

Mr.  Juftice  Wilmot— And  I. 

(Mr.  Juftice  Foster  was  abfent.) 

Nothing  taken  by  the  Motion. 

'-'■  Reavely 
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Saturday,  6         Rcavclv  vevfus  Maiiiwarlnp;,  Efq;   Walker  et  al. 
i\h.  1762.  ^       ^ 

THIS  was  an  Adion  of  Trefpafs  Vi  et  Arm'is,  for  taking 
five  Boys,  Apprentices  to  the  Plaintiff,  out  of  the  Hands 
of  the  Plaintiff. 

Lord  Mansfield,  who  tried  the  Caufe,  reported  the 

Evidence. 

Thefe  were  Apprentices  regularly  bound  to  Reavely,  for  the 
Sea  Service,  The  Adiion  was  Trefpafs  Vi  et  Armis,  for  taking 
them. 

It  was  proved,  on  the  Part  of  the  Plaintiff,  that  they  were 
voluntarily  indentured  to  Him ;  and  were  by  his  Diredlion  deli- 
vered to  One  Jones,  to  be  kept  by  him,  to  prevent  their  running 
away.  Part  o(  Jones's  Houfe  was  a  Prifon;  Part,  a  public  Houfe. 

The  Juflices,  at  their  Seffion  of  Gaol-Delivery,  upon  a  Com- 
plaint of  "  an  Intention  to  fell  them  in  Guinea,"  difcharged  them. 

Reavely  ordered  them  to  be  put  into  the  Hands  of  Jones. 
Walker  fent  a  Note  to  Jones,  to  deliver  them  to  the  Lieutenant 
tDf  a  Tender  of  a  Man  of  War :  Who  thereupon  delivered  them, 
-and  took  a  Receipt  for  them. 

This  was  the  Evidence  for  the  Plaintiff. 

On  the  Part  of  the  Defendants,  It  appeared  that  One  Lane 
told  Walker,  of  the  Boys  Complaints,  and  of  the  ali^eding  Scene 
that  He  had  feen. 

One  of  the  Boys  alfo  gave  Evidence  of  Blackwood's  picking 
them  up  J  and  of  their  being  deceived,  and  ill  ufed  at  Jones's, 
and  their  Endeavours  to  efcapc.  That  Walker  and  Pell  came  to 
the  Prifon  :  And  the  Boys  made  their  Complaints  to  them.  Upon 
which,  they  were  fent  for  to  the  Court-houfe:  And  they  all 
made  their  Complaints  to  the  J-uftices,  of  their  being  deceived, 
imprifoned,  ill  uled,  &c;  and  their  Apprehenfions  of  being  fold. 
The  Plaintiff,  next  Morning  fent  Coaches  to  carry  them  away. 
They  refifled.  Walker  (who  was  Lieutenant  of  a  Man  of  War) 
teing  prefcnt,  aiked  them  if  they  were  willing  to  ferve  the  King. 
They  aflented.  He  lent  a  Prels-Gang.  They  went  with  their 
■own  Gonfent.  Tliey  begged  of  the  Juflices  to  be  fet  at  Liberty. 
They  were  brought  into  Court  before  the  Juftices  as  Prifoners. 

But 
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But  no  Commitment  being  produced,  the  Juftices  discharged  All 
and  Each  of  them,  by  Writing  againft  their  Names — "  difcharged." 
Walke)',  bid  'Jones  to  keep  them  that  Night.  But  there  was  no 
Order  to  deliver  them  to  Walker- :  They  were  only  dilcharp-ed  from 
being  kept  as  Prifoners.  Whereupon  Walker  alked  if  thev  were 
willing  to  ferve  the  King:  To  which  they  aflented.  And  )Vdker 
gave  Jones  a  Guinea  to  take  Care  of  them  that  Night. 

,  At  the  Trial,  All  the  Defendants  were  found  "  Not  Guilty"; 
.as  well  the  Juftices,  as  the  Lieutenant. 

Mr.  Yates  now  fhewed  Caufc  agalnfl  a  new  Trial,  which  had 
been  prayed  by  the  Plaintiff". 

He  infifted,  that  as  the  Boys  were  in  the  Hands  of  Joties,  who 
He  faid,  was  Agent  to  .the  Plaintiff",  and  ddlivered  them  to  the 
Lieutenant  who  commanded  the  Prefs-Gang,  upon  a  Note  from 
V/alker,  and  took  a  Receipt  for  .them  from  Him;  here  was  no 
Force:  Therefore  Trefpafs  Vi  et  Armis  will  not  lie.  It  ought  to 
have  been  an  Atftion  upon  the  Cafe,  or  an  Acflion  upon  the  Sta- 
tute of  Laborers :  For  which.  He  cited  Bro.  Ahr.  Title  Laborer, 
21,  28.  as  in  Point.  6  Mod.  18.2.  S>ueen  v.  Daniel,  (the  fecond 
Refolution)  is  in  Point  ailfo,  "  that  a  Common  Adlion  of  Trefpafs 
"  will  not  lie,  for  inticing  an  Apprentice  or  Servant  from  liis 
•'■  Mafler,  if -there  be  no  Force." 

And  here,  Jones's  Delivery  was  the  Delivery  of  the  Flalnliff: 
He  was  the  Owner  s  Agent. 

Mr.  Solicitor  General  and  Mr.  Morton,  on  Behalf  of  the  Plain- 
tiff", did  not  difpute  the  Law,  'but  the  Fa^. 

The  Jujlices  difcharged  the  Boys:  They  were  put  into  the 
Hands  of  Jones,  by  the  Jujlices.  Walker  ordered  them  out  of 
Jones's  Hands  into  the  Hands  of  the  Lieutenant  who  head-cd  the 
Prefs-Gang. 

Here  was  710  SediiBlon  or  Inticanent ;  but  a  forcible  taking 
away  a  Man's  Apprentices  by  a  Prefs-Gang,  and  carrying  them 
■onboard  a  Man  of  War :  In  which,  Walker  was  concerned,  as 
having  adtually  fent  the  Prefs-Gang  to  fetch  them.  And  in  Tref- 
pafs, All  are  Frincipals. 

Lord  Mansfield — It  was  objeded,  at  the  Trial,  Thit 
Walker  could  not  be  liable  to  an  Adli'on  of  Trefpafs  ,^/ c/ y^ra;//.- 
For  that  Jones  delivered  them  up  voluntarily  to  the  Lieutenant. 

Part  IV.  Vol.  IIL  U  But 
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But  I  thought  then,  and  now  think  that  He  ivas  liable  to  this 
Adion :   Bccaufe  He  fent  a  Force,   a  Prefs-Gang,  to  take  them. 

As  to  the  Juftices, — There  was  no  Colour  to  maintain  the 
A<5lion  againfl  them. 

A  Special  Jury  of  Gentlemen  found  All  the  Defendants  Not 
Guilty. 

I  think  they  ought  to  have  found  Walker  Guilty,  upon  the  Evi- 
dence that  was  laid  before  them.  Yet  it  would  have  been  very 
hard,  if  Walker  had  fuffered  for  his  Behaviour  upon  this  Occa- 
fion;  becaufe  He  feems  to  have  aded  with  good  Intentions. 

Therefore  I  think  that  there  ought  not  to  be  a  new  Trial. 

Rule  to  fhew  Caufe  "  why  there  fhould  not 
"  be  a  New  Trial" — discharged. 


Rex  verfus  Clarke,  et  al'. 

MR.  Najh  moved  to  make  a  Rule  abfolute,  (on  a  proper  Af- 
fidavit of  Service,)  for  admitting  a  Prosecutor  of  aa 
Indidtment  to  prosecute  in  Forma  Pauperis. 

But  The  Court,  (on  being  apprized  that  it  was  on 
Behalf  of  a  Profccutor,)  denied  to  make  the  Rule  abfolute;  as  it 
was  founded  only  on  the  common  Petition  and  Affidavit  ufually 
produced  by  Descendants  in  order  to  their  obtaining  fuch  a 
Rule:  For  They  held  that  Prosecutors  ought  not  to  be  ad- 
mitted to  profecute  in  Forma  Pauperis,  unkfs  fome  Special  Ground 
was  laid  for  the  Motion. 

And  Mr.  Juflice  Wilmot  obferved  tliit  in  Civil  CzCes, 
Plaintiff's  were  not  admitted  to  sue  in  Forma  Pauperis,  unlefs 
Counjel  certified  "  That  there  was  fome  Foundation  for  their 
"  Sueing." 


Ftb.T-Cz!  ^^^    verfus   Inhabitants  o^  Minchin-Hampton. 

SAMUEL  SHEPPARD,  Efq;  having  appealed  to  the 
Quarter-Seffions  of  the  County   of  Gloucejier,  from  a  Rate 
(confirmed  by  two  Juliices  of  the  Peace)  which  charged  him  for 
I  fome 
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fome  Woodlands  which  He  owned  and  occupied ;  The  Seflions, 
upon  fuch  his  Appeal,  difcharged  that  Part  of  the  Rate,  and 
amended  it  with  relpedl  to  the  Charge  upon  Mr.  Shcppard;  hold- 
ing Him  nottohc  rateable  for  them,  upon  his  particular  Cafe: 
Which  they  ftated  to  be  as  follows,  -viz. 

That  the  faid  Samuel  Sheppard  is  Owner  and  Occupier  o£  Two 
.Hundred  and  Fifty  Acres  and  upwards  of  Wood-Land  in  Mln- 
chin  Hampton.  The  Wood  growing  thereon  confifts  chlcjiy  of 
Beech,  and  fome  Oak  and  Afli.  There  is  no  Coppice  Wood. 
The  Under  Wood  is  left  to  grow  as  Standards.  Great  Quantities 
of  fuch  Beech  Wood  have  yearly  been  cut  and  fold  by  the  faid 
Safnuel  Sheppard,  (and  in  the  two  laft  Years,  Forty  or  Fifty  Cord 
each  Year,)  for  Fire-Wood  ;  of  the  Value  of  .from  Twenty- 
three  Shillings  to  Twenty-fix  per  Cord  :  All  which  faid  Wood  fo 
cut  for  Cord-Wood  is  of  Thirty  Tears  Growth,  or  upwards  ;  and 
fome,  of  Sixty  or  Eighty  Years ;  and,  generally,  from  I'en  to 
'Tiveitty  hxches  Square.  That  7nany  of  the  largeji  Beech-T'rees  cut 
in  fuch  Wood,  -nxQ/old  as  Cord-Wood  and  Faggots  for  Fire-Wood; 
And  that  the  Other  of  fuch  Trees  cut  therein,  are  fold  for  ma  - 
'  king  Gnn-Stocks,  Saddle-Threes,  and  Card-Boards;  and  some  Part 
for  Building.  That  Pigs  were  let  run  in  thofe  Woods,  for  the 
Eating  of  the  Mafts :  For  which  the  Proprietor  had  a  Pecuniary 
Profit,  when  fo  done.  That  Twenty  Pounds  worth  of  fuch 
Wood  is  fold  for  Fire-Wood,  to  Twenty  Shillings  worth  fold 
for  any  other  Purpofe.  And  in  the  laft  Year,  there  was  made  a 
clear  Fall  of  three  or  four  Acres.  The  SefTions  are  of  Opinion 
■"  That  fuch  Woods  are  not  rateable  to  the  Poor's  Rate,  by 
"  Law." 

On  the  laft  Day  of  Michaelmas  Term  1760,  Mr.  Price,  on 
Behalf  of  the  Parilh,  moved  to  quafti  this  Order  of  Seffions ; 
urging  that  Mr.  Sheppard  ought  to  be  rated  for  thefe  Under- 
Woods,  as  SAI.EABLE  Under-Woods,  within  the  exprels  Words 
■of  43  £/72;.  c.  2.  though  fome  Part  of  the  Produce  of  this  Two 
Hundred  and  Fifty  Acres  of  Wood  had  been  ufed  for  Building: 
For  it  is  ftated,  that  Twenty  Pounds  worth  -was  fold,  for  Twenty 
Shillings  worth  ufcd  in  Building.     And  He  had  a 

Rule  to  fliew  Caufe. 

On  Saturday,  7th  Feb.  ijbi,  Inftead  of  ftiewing  Caufe,  why 
d>is  Order  of  Seffions  ftiould  not  be  quafhed ; 

Mr.  Norton,  (now  Sir  Fletcher  Norton,)  who  was  for  difcharg- 
ing  the  Rate,  infifted  that  Beech  was  efteemed  Timber  in  that 
Country ;  and  that  it  ought  to  have  been,  and  was  intended  to 

have 


13 1  o  Hil.  Term  2  Geo.  3.  B.  R. 


have  been  fo  ftated :  And  that  therefore  the  Cafe  was  imperfectly 
ftated,  and  ought  to  be  fent  down  again  to  be  re~Jlated. 

Which  was  denied  by  Mr.  Gould,  who  was  Counfcl  on  the 
other  Side. 

After  much  Litigatioa, 

The  Court  di reded,  that  It  fliould  be  fent  down  to  be 
rc-fl;ated  j  And  that  Mr.  Nortofis  Client  fliould  pay  the  Coils 
hitherto  incurred. 

On  Monday,  23  No-vemher  1761,  M.  iG.  3.  The  re-ftated 
Order  being  fent  up,  A  Rule  was  made  (as  before)  to  fliew  Caufe 
why  it  lliould  not  be  quaflied. 

The  Words  of  the  new  State  are  as  follow, — "  We  are  of 
-*<  Opinion,  that  the  fame  Wood,  bjeing  'T^imbe7--'T'rees  as  afore- 
*'  faid,  are  not  rateable  to  the  Poor's  Rate,  by  Law. 

On  the  luft  Day  of  that  Term,  Mr,  Serjeant  Nares,  (who  was 
for  qualhing  the  Order)  offered  to  try,  in  a  feigned  Ilfue,  "  Whe- 
*'  ther  Beech-Wood  is  Timber,  by  the  particular  Cuftom  of 
"  that  Country." 

Lord  Manstield — Beech  is  certainly  not  Timber  by  the 
General  Law  of  the  Land  :  Yet  it  7nay  he  Timber  by  the  parti- 
cular Cuftom  of  the  Place;  I  do  not  mean,  of  the  County,  but  of 
that  particular  Part  of  the  Country  wliere  the  Trees  grow. 

Therefore  let  it  go  back  to  the  Seffions,  to  be  pofitively  flated, 
"  Whether  Beech  is  or  is  not  Timber,  there."  For  They  have 
not  yet  ftated  pofitivelj.  Whether  it  is  or  is  not  fo. 

Hilary  Term  1762.    2  G.  3. 

The  Order  being  returned  up  again,  is  as  follovys,  viz. 

Upon  the  Re-hearing  of  the  Appeal  of  Samuel  Sheppard  of 
I^inchin  Hampton  in  this  County,  Efq;  in  purfuance  of  and  in 
Obedience  to  another  Rule  of  His  Maicftv's  Court  of  Kind's 
Bench  made  in  Michaelmas  Term  laft,  againft  Part  of  the  Rate 
or  AfTeffment  made  for  the  Relief  of  the  Poor  of  the  faid  Paridi  of 
Minchin  Hampton,  that  is  to  fay,  touching  the  Sum  of  Money 
charged  upon  Him  the  faid  Samuel  Sheppard  in  reipedl  to  and 
for  certain  Woods  of  the  faid  Samuel  Sheppard  m  the  faid  Parilh 
■oi Minchin  Hampton  in  his  own  Poirellionj  This  Court,  having 
2  fully 
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fully  re-heard  as  well  the  faid  Satnuel  Sheppard  as   the  Church- 
wardens and  Over-feers  of  the  Poor  of  the  faid  Parilh  of  Minchin- 
Hamptouy  touching  the  faid  Appeal  and  FremilTes,   Do  find,   ad- 
judge and   finally  determine.  That  the  faid  Samuel  Sheppard  is 
charged  for  his  faid  Wood  there,  being  Ti?.iber  Trees y  when  in 
Padt  He  ought  not  to  have  been  charged  for  the  lame,  and  is 
thereby  aggrieved :   It   is  therefore  Ordered   by  this  Court,  that 
the  faid  Rate  or  AfTefTment   (now  brought  again  into  Court)  be 
forthwith  amended  in  Court,  in  refpeft  to  Him  the  faid  Samuel 
.Sheppardy  as  to  the  Item  therein  where  He  is  charged  for  the  faid 
Woods ;  And  that  the  faid  Item  or  Charge  in  refpedl  thereof  be 
entirely  Jlruck  out  of  the  faid  Rate  or  AffelTment;   And  that  He 
the  faid   Samuel  Sheppard  be  and  is  hereby  abfolutely  acquitted, 
exempted  -iXi^.  totally  difcharged  of  and  from  all  Payments  charged  or 
rated  in  the  faid  Rate  or  Alfellment  upon  his  faid  Woods  as   afore- 
iaid ;  The  Cafe  appearing  to  be.  That  the  faid  Samuel  Sheppard 
is  now  Owner  and  Occupier  of  Two  Hundred  and  Fifty  Acres 
and  upwards  ol  Wood-Lands  in  the  faid  Parifh  oi  Minchin-Hampton ; 
That  tlie  Wood  growing  thereon  confills  chiefly  of  Beech y  and  fome 
•Oak  and  Afli  Trees;  That   there  is  no  Coppice  Wood;  That  the 
■Under-Wood  is  left  to  grow  as  Standards;  That  ey  the  Custom 
OF  THE  Country  where  the  aforefaid  Beech,  Oak  and  Afh  Trees 
grow,   (being  the  Trees  in  queflion  on  this  Appeal,)  Beech  is 
Timber;    That   great   Quantities    of  fuch   Beech-Wood   liave 
yearly  been  cut  and  fold  by  the  faid  Samuel  Sheppardy  (And  in 
the  two  laft  Years,  Forty  or  Fifty  Loads   each  Year,)  for  Fire- 
Wood,  of  the  Value  of  tiom  Twenty- three  Shillings  to  Twenty- 
fix  Shillings  per  Cord ;  All  which  laid  Wood  lb  cut  for  Cord- 
Wood,  is  of  Thirty  Years  Growth  or  upward,  and  fome  of  Sixty 
or  Eighty  Years,  and   generally  from   Ten  to   Twenty   Inches 
Square;  And  that  many  of  the  largell  Beech  Trees  cut  in  fuch 
Wood  are  fold  as   Cord-Wood,  and  the  Faggots  for  Fire-Wood; 
And  that  the  Other  of  fuch  Trees  cut  therein  are  fold  for  making 
Gun-Stocksy  Saddle -Trees  and  Card-Boards,  and  vfed  as  Timber  y  for 
the  feveral  Purpofes  of  Building,   but  not  fo  frequently  as  Elm  or 
Oak;  That  Pigs  were  let  run  in  thole  Woods,  for  the  Eating  of 
the  Malls;  For  v/hicb,  the   Proprietor  had  a  pecuniary  Profit, 
when  fo  done;  And  that  Twenty  Pounds  worth  of  fuch  Wood 
is  fold   for  Fire-Woody  to   Twenty  Shillings  worth  fold  for  any 
■other  Purpofe;  And  laft  Year,  there  was   made  a  clear  Fall  of 
three  or  four  Acres.     And  therefore.  We   are  of  Opinion, 
'♦'  That  BY  THE  Custom   of  the  Country  where  the  Trees  and 
"  Woods  in  queftion  as  aforclaid  grow.  Beech  is  Timber,  and 
•'"  therefore  iiot  rateable  to  the  Poor's  Rate  by  Law." 

On  Saturday,  6th  February   1762,  Mr.  Serjeant  Nares  moved 

to  qualh  this  Order :  For   that  although   the  "Seflions  have  now 
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indeed  returned  it  as  their  Opinion,  "  That  Beech  is  Timber  in 
■"  that  Country,  by  the  Cuftom  of  the  Country  j"  yet  They  have 
drawn  their  Conclufion  from  wrong  Premiers,  which  They  ftate 
particularly,  and  conclude  that  therefore  they  are  of  that 
Opinion.  So  that  the  Court  will  judge  for  themfelves,  whether 
the  Seflions  have  determined  right,  or  not. 

A  Rule  was  thereupon  made  to  fhew  Caufe  why  the  faid 
New  Order  fliould  not  be  quafhed. 

The  faid  New  Order  being  now  read, — 

Lord  Mansfield  faid,  that  though  the  Juftices  at  Sef- 
fions  flate  a  great  many  Things  that  are  immaterial,  yet  They 
exprefsly  ftate  "  That  Beech  u  Timber  by  the  Cuftom  of  that 
■"  Country."  It  is  not  the  t//?  k  is  put  to,  that  makes  it  either 
Timber  or  not  Timber  :  It's  being  or  not  being  Timber  depends 
upon  the  Cujlom  of  the  Country.  And  if  it  be  Timber  by  the 
Cuftom  of  the  Country,  it  muft  be  frejumed  (and  it  may  be 
true  in  Fadl)  "  That  it  was  Timber  before  the  Time  of  ^een 
•*'  EUzabeth." 

The  Order  of  Sessions  muft  be  affirmed. 


The  End  o^  Hilary  Term  1762.     2  G.  3. 


Eafter 


le: 


.alter  •    i  eroi 

2  Geo.  3.  B.R.   1762. 


Rex    ver/us   Smollet : 

Monday,  i» 
_,  ^  .,  May  176^. 

Rex    verjus    Hamilton. 

R.  Solicitor  General  moved,  on  Thwfday  laft,  in  Be- 
half of  Mr.  Barlow,  Clerk  in  Court  for  Admiral 
Knoivles  the  Profecutor  in  thefe  Caufes,  to  whom  the 
Executrix  of  his  late  Attorney  Mr.  Chapone  (lately 
deceafed)  had  delivered  a  Bill,  which  included  Mr.  Barlow's  Bill 
in  thefe  Caufes,  which  Bill  of  Mr.  Barlow'^  had  already  been 
taxed,  as  well  as  Mr.  Chapone s  own  Bill;  That  Mr.  Knowles 
might  be  at  Liberty  to  pay  to  Mr.  Barlow  his  Bill  as  Clerk  in 
Court  y  And  that  on  Payment  of  the  Remainder  of  Mr.  Chapone?, 
Bill  to  the  Executrix  of  Chapone,  She  fhould  deliver  up  to  Him 
All  his  Papers  and  Writings  remaining  in  her  Hands. 

And  He  cited  a  Cafe  in  Hilary  Term  1739,  13  G.  2.  B.  R.V.  zShj.S, 
where  the  like  Rule  had  been  made,  for  the  Payment  to  Mr.  Henry  "-'^■ 
Walrond,  by  Sir  John  Riipout  and  Mr.  Rudge,  of  Mr.  Walrond's 
Bill,  after  the  Death  of  Mr.  Ingram,  Attorney  for  Sir  'John  Riijh- 
out  and  Mr.  Rudge  in  the  EveJJ:am  Caufes  :  Which  Bill  of  Mr. 
JValrond's  as  Clerk  in  Court  in  a  Caufe  between  the  King  and 
Biddle,  was  included  in  Mr.  Ingram's  Bill  delivered  to  Them. 

Lord  Mansfield  faid.  It  was  fo  plain,  and  fo  obvioufly 
juft  and  reafonable,  that  it  did  not  want  any  Precedent  to  fupport 
it.     Accordingly,  A  Rule  was  made  to  fl:iew  Caufe: 
And,  It  was  now  made  absolute. 


Maxwell 
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Maxwell    ve?'fiis    Mayer. 

THIS  was  an  Adtion  of  Trefpafs,  for  taking  the  Plaintiff's 
Goods :  To  which,  "  Not  guilty"  was  pleaded.  On  the 
Trial  at  Nifi  prius,  a  Cafe  was  refer\'ed  for  the  Opinion  of  the 
Court. 

The  Cafe  ftated  was  this — 

That  the  Plaintiff  was  a  Native  of  Scotland.  That  He  was  a 
Hawker  and  Pedlar,  carrying  Linen  Goods  of  the  Manufacture  of 
Scotland,  from  Town  to  Town  in  England^  and  expofing 
them  to  Sale,  in  a  Room  in  each  Town,  by  Wholesale  only. 
And  that  He  traded  in  St.  Sainpfon's  Parifh  in  Torkc,  without 
any  Licence. 

That  upon  an  Information  duly  made  againfl  Him  for  this, 
before  the  Defendant,  who  was  a  Juflice  of  Peace  for  the  City  of 
Torke,  the  Plaintiff  was  required  by  the  Defendant,  the  Juflice 
of  Peace,  toproduce  a  Licence  for  fo  doing:  But  He  infifted,  that 
it  was  NOT  necefary  for  Him  to  have  a  Licence;  as  He  was  a 
Native  of  Scotland,  a  Wholefale  Dealer  in  Linen  of  the  Manu- 
•  V.  3Ann.  j^^Q^yg  of  SCOTLAND,  and  fold  by  *  Wholesale  only. 

That  the  Defendant  thereupon  convifted  Him  in  the  Penalty 
of  Twelve  Pounds  ;  which  Penalty  He  refufed  to  pay.  That  the 
Defendant,  the  Juflice  of  Peace,  therefore  ilfued  his  Warrant  to 
diflrain,  <^c:  Which  was  executed,  ^c.  And  for  this,  the  pre- 
fent  Aftion  was  broufjht. 


■'s' 


C.4-    §4- 


The  Queflion  was,   "  Whether  the  Plaintiff  (who  was  a  "  Na- 

V^^l  "\'\"""   "  ^^""^  °f  Scotland)  being  a  -f-  Wholesale  Dealer  in  Linens  of 

*'  the  ManufaBure  o/' Scotland,  was   obliged   to  take  out  a 

"  Licence,    to   qualify   Him   to  trade   thus,    by   Wholefale,  in 

"  England." 

It  was  firfl  argued  on  T'uefday  25th  o^  November  1760,  by  Mr. 
Clayton,  for  the  Plaintiff,  and  Mr.  Tates  for  the  Defendant;  And 
again,  on  Friday  6th  of  February  ijbi,  by  Mr.  jijion  for  the 
Plaintiff,  and  Mr.  Norton  for  the  Defendant. 

For  the  Plaintiff,  it  was  infifled.  That  the  Union  took  away 
All  Diftinftion  between  the  two  Kingdoms,  and  between  the  Na- 
tives of  One  or  the  Other;  And  that  the  Manufactures  of  Scor- 
land  are,  fmce  the  Union,  the  Manufadures  of  "  this  King- 
*'  dom,"  within  the  Meaning  of  9,  10  IV.  1.  f.  27.  §  i,  2,  3. 
I  ,  taken 
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taken  together  with  the  following  Sedions,  4,  6,  14,  18,  and  25; 
(upon  which  Ad:  of  9,  10  IV.  3.   this  Conviciion  was  founded.) 

And  all  Claims  arifmg  wnAzK  fubfeqiicnt  Statutes  are  good  and 
valid  for  the  future,  under  precedent  Statutes ;  though  they  did 
not  even  exifl,  when  the  former  Statutes  were  made.  In  Ploiv- 
den,  120,  and  127,  a.  b.  Sir  Richard  Bulk! ey  v.  Rice  "Thonws,  upon 
the  Stat,  of  27 //.  8.  c.  26.  (uniting  England  wvA  Wales,)  Upon 
the  Tliird  Exception ;  Brooke,  Saunders,  and  Browne  v.'ere  of 
Opinion  for  the  Plaintiff.  Staundforde,  Puyfne  Jiiflyce  held  indeed 
for  the  Defendant:  But  the  three  Others  held,  "'  That  the  fub- 
*'  fequent  Statute  communicated  the  Remedy  given  "by  the  pre- 
"  ceding  One." 

By  5  Co.  49.  b.  Vdugban\  Cafe,  Second  Refolution,  "  All  the 
"  Statutes  of  England  extend  to  Wales;  becauj'e  Wales  is  made 
"  Fztcd.  of  England." 

And  lb  alfo  the  Legiflature  declare,  in  20  G.  2.  c.  42.  §  3. 

The  Counsel  for  the  Defendant  argued.  That  the  prefentQue- 
flion  depends  fingly  upon  the  Afe  of  Parliament  made  relating 
to  Hawkers  and  Pedlars ;  And  that  where  feveral  Laws  are  made 
relative  to  the  fame  Thing,  All  of  them  muft  be  taken  together y 
or  as  one  Law. 

The  Adt  of  Vjiion  did  not  mean  or  intend  to  meddle  at  all  with 
the  Hawkers  Ads.  And  the  Scots  have  never  born  any  Part  of 
the  Burthen  impofed  by  the  Adls  relating  to  Hawkers  and  Pedlars': 
Therefore  they  are  not  intitled  to  the  Benefit  of  thern. 

The  Aft  of  5  Ann.  Parliament  2  Se[]'.  2.  r.  19.  §  i.  conti- 
nues the  Hawkers  Ad:  for  96  Years,  without  laying  a  Word 
about  Great  Britain :  And  this  Ad  was  made  immediately  after 
the  Union. 

The  6  Ann.  c.  5.  §  4.  continues  thefe  Duties,  within  the 
whole  Kingdom  of  Great  Britain,  for  One  Tear  after  the  Expira- 
tion of  the  96  Years.  So  that  this  Queilion  can  not  properly 
arife,  t'lW  after  the  Tear  1806. 

The  Exemptions  of  3  Ann.  and  of  9  W.  3.  mull:  be  taken  to 
be  (qually  extenjive:  For  the  Provijions  are  the  fame  in  both. 

This  Law  never  attaches  upon  the  ManufaElures  of  Scotland. 
The  Hawkers  Ad  does  7tot  extend  to  them  :  Therefore  it  can 
not  exempt  them.     Nor  ought  it  to  extend   to  them,  when  the 
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Burt  htm  does  not.  And  it  is  a  great  Advantage  to  Scot  land, 
th^Lt  ficit/jer  the  Burthen  nor  the  iixemptioft,  do^  for, ;^6. Years, 
extend  to  them.  ■■?  ■/  n'^mJ  -irU  liiiirr/. 

And  for  this  Reafon,  the  Arguments  from  Plonvden  aft  out  of 
the  Cafe  :  Neither  do  the  Arguments  from  5  Co.  Vaughans  Cafe 
apply  to  the  prefent  Cafe.  1/70  3'  V7  hvA 

An  Rxanption  prefuppofes  a  Lien.  But  here  'is'  no  Lien: 
Therefore  there  can  be  no  Exemption. 

And  they  alledged,  that  their  Conilrudion  of  thefe  Ads  of  Par- 
liament were  confirmed  by  Ufage. 

The  Counsel  for  the  Plaintiff  replied.  That  every  Man  who 
fells  thefe  Manufadlures  in  England,  is  liable  to  the  Burthen  :  It 
is  iht  felling  in  England,  that  renders  them  liable  to  the  Burthen, 
and  within  the  Exemption.  Therefore  the  Burthen  and  the  Ex- 
emption are  co-extcJT/ive.  This  is  no  particular  or  local  Regula- 
tion of  Trade  :  It  is  a  Benefit  of  Trade,  in  general. 

Thje  Scotch  do  bear  the  Burthen  impofed  by  the  Hawkers  and 
Pedlars  Ads,  equally  with  the  Englijh:  And  they  are  equally  obliged 
to  take  out  a  Licence,  if  they  fell  Manufadures  not  exempted  out 
ofthofeAds. 

The  Court  thought  it  proper  that  the  following  Fads 
fliould  be  afcertained,  before  they  gave  their  Opinion;  viz.  "  Whe- 
"  ther,  fince  the  Union,  Perfons  coming  from  Scotland,  and  bring- 
*'  ing  Linen  or  Woollen  Goods  into  England,  and  felling  them 
<<  hy  VVholtjak,  do  or  do  not  vj'ually  take  out  Licences:"  Or 
*'  Whether  there  have  been  any,  and  what  ConviSlions  of  fach 
*'  Perfons  who  have  Ibid  Scotch  Linen  thus  by  Wholefale." 

After  having  taken  Time  to  inquire  into  thefe  Fads,  and  to 

confider  it — 

Lord  Mansfield  now  delivered  tlie  Refolution  of  the 
Court, 

He  faid  they  had  had  Certificates  from  the  Commiffioners,  and 
Anfvver.s  to  tiiem  ;  and  Replies,  and  Rejoinders  and  Surrejoinders 
without  End:  But,  upon  the  Whole,  They  (the  Court)  were 
clear  that  there  v.'as  no  Pretence  for  hipporting  fuch  an  Usage 
iiiiiad  beei\  pretended  on  the  Side  ojf  the  Defendant. 

^Thc 
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The  Usage  then  heing  out  of  the  Cafe,  The  fingle  Queftidn 
is,  "  Whether  the  Linen  Manufadure  of  Scotland  is  or  is  not  the 
"  Linen  Manufadlure  of  this  Kingdom,  within  the  Ad  of 
9,  10  W.  3.  c.  27.  and  the  Ad  of  Union." 

And  We  are  of  Opinion,  "  That  the  Linen  Manufadure  of 
"  Scotland  is  the  Linen  Manufadure  of  this  Kingdom,  within 
''  thofe  Ads." 

The  Argument  *'  That  the  Scots  are  not  intitled  to  the  Benefit, 
"  becaule  they  Aave  never  born  any  Part  of  the  Burthen,"  does 
not  conclude  to  the  Point ;  Becaufe  they  ivi//  bear  their  Part  of 
the  Burthen,  from  the  Time  when  the  Legiflature  have  thought 
proper  that  it  ihould  comjnence  upon  them. 

Therefore  let  the  Pojlea  be  delivered  to  the  Plaintiff. 


Rex  verjhs  Inhabitants  of  St.  Devereux.  Thurfday,  13 

^  May  1762. 

This  Cafe  is  already  publiflied,  in  my  Quarto  Edition  of  Set- 
tlement Cases,  N'^.  162.  Page  506.. 


Rex  verfus   Williams  :  ■       ^     j      ^ 

J  Saturday,  tj 

.  May  1762. 

Rex  verjLis    Davis, 

AN  Information  was  granted  by  the  Court  againfl:  the  Defen- 
dants, as  Juftices  of  the  Peace  for  the  Burrough  of  Pcnryn; 
iox  refvfing  to  grant  Licences  to  thofe  Publicans  who  voted  againjl 
their  Recommendation  of  Candidates  for  Members  of  Parliament  for 
that  Burrough.  It  appeared,  that  they  had  aded  very  grojsly  m 
this  Matter;  having  previoujly  threatened  to  ruin  thefe  People, 
by  not  granting  them  Licences,  in  Cafe  they  fliould  vote  againfl 
Thofe  Candidates  whofe  Intereft  Thele  Juftices  themfelves 
elpoufed ;  and  afterwards  aC-ually  refnjing  them  Licences,  upon 
this  Account  only.  And  Lord  Mansfield  declared,  that  the 
Court  granted  this  Information  againfl:  the  'Juflices,  not  for  the 
7nere  refi.jing  to  grant  the  Licences,  (whicli  they  had  a  Difcre- 
tion  to  grant  or  refufc,  as  they  fhould  fee  to  be  right  and  proper;) 
b.ut  for  the  corrupt  Motive  of  fuch  Kefuial ;  for  their  oppre/Jive 
2.  and 
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and  unjujl  refufing  to  grant  them,  because  the  Ferfons  applying 
for  them  ivotild  not  give  their  Votes  for  Members  of  Parliament  as 
the  Jujlices  vjould  have  had  them. 

Friday,  21    ^^^  'vcrfus  Bavlis  et  aV.  Tuftices  of  Peace  for  the  Citv 

May  1762.  '^  c    ni         a  ' 

or    Uioucejter  : 

TH  E  fame  Principle  was  laid  down  in  this  Cafe,  as  in  the 
laft  mentioned  Cafe  ;  though  the  prefent  Rule  "  for  fliev/- 
**  ing  Caufe  why  there  fhould  not  be  an  Information,"  was  dif- 
charged,  upon  the  Merits ;  the  Juftices  not  appearing  to  the  Court 
to  have  adled  from  the  corrupt  Motive  which  the  Profecutor  of 
the  Rule  had  charged  upon  them. 

V.  ante,  S.  P.  Pajlh.  1758,  32  G.  2.  pa.  556,  561.  Re:x  v. 
I'oung  and  Pitts,  Elqs.  and  pa.  653.  Rex  v.  yithay  ,  Mich. 
1758,   32  Geo.  2. 


The  End  of  Eajler  Term   1762.     2  G.  3. 


Trinity 


I3I9 


•         • 


ierm 

2  Geo.  3.  B.  R.  1762.  * 


Colebrooke  verfus  Dobbs.  Wednefday. 

"^  i6Junei762, 


f'   ^    ^  H  E    PklntiiF  having  obtained  Judgment  againft  the 
I  Defendant,  in  an  Ad:ion  of  Debt  for  an  Amercement 

I  in  the  Court-Leet  of  the  Manor  of  Stepney,  The  Coun- 

fel  for  the  Defendant  moved  in  Arreft  of  Judgment  j 
And  the  Cafe  remained  long  depending :  The  firll:  Motion  was 
made  by  Mr.  Altham,  on  Wednefday  26th  "January  1757;  The 
Judgment  of  this  Court  was  pronouaced  upon  Friday  26th  Ja- 
nuary 17595  And  the  Exchequer  Chamber  affirmed  it,  in  this 
Eajier  Term  1762.  It  was  debated  on  Friday,  loth  February 
1758,  by  Mr.  Alt  ham,  fupported  by  ^vc  Richard  Lloyd,  on  the 
Part  of  the  Defendant ;  and  Mr.  Law/on,  fupported  by  Mr.  Nor- 
ton, on  the  Part  of  the  Plaintiff:  And  the  Court  took  Time  to 
look  into  the  Record. 

The  Court  of  Kings  Bench,  in  Eajier  Term  1758,  direcfled 
tlie  Cafe  to  be  fet  down  in  the  Paper,  as  a  Concilium,  for  Argu- 
ment in  the  next  following  Term,  and  to  be  then  fpoken  to  by 
One  Counfel  oji  each  Side.  It  was  afterv/ards  fet  down  accord- 
ingly, in  the  Paper ;  and  Hood  for  Argument  upon  Friday,  26th 
'January  1759  :  But  the  Defendant's  Counfel  faid  Hew  as  not  pre- 
pared ;  having  received  his  Brief,   but  the  preceding  Evening. 

The  Court  told  Him,  That  was  his  Client's  o'-j^n 
Fault :  The  Defendant  ought  to  have  been  ready.  And  they  or- 
dered the  PosTEA  to  be  delivered  to  the  Plaintiff. 

Note — The  only  Reafon  of  mentioning  this  Cafe  at  all,  is  to 
prex-ent  it's  being  hereafter  cited  as  an  Authority;  upon  a 
millaken  Apprehenfion  of  it's  having  been  determined  in  ■^jolemn 
Manner  after  Argument  and  Deliberation  upon  the  Weight  of  the 
Ohjedions. 

Part  IV.  Vol.  III.  Z  Rex 
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Saturday,  19  ^  Rcx  verfus  Rlfpal. 

June  i~62. 

THIS  was  an  Indidlment  found  at  the  Wejlmiyjjler  Seflions 
of  the  Peace,  againft   the  Defendant  and  two  Others  for  a 
Confpiracy :  But  the  Certiorari  was  brought  by  Rifpal  only. 

The  Indidnient  fet  forth,  That  Antoine  Rifpal,  Hetiry  Bolney, 
and  yohn  Delaporte,  ivickedly  and  rnalicioiijly  devijing  and  intending 
unjujily  to  vex  and  aggrieve  One  John  Chilton,  and  to  deprive  him 
of  his  good  Name  Fame  Credit  and  Reputation,  on  ^c,  at  (Sff , 
wickedly  and  unlawfully  did  among  themfelves  conspire  com- 
bine, confederate  and  agree,  falfely  and  witliout  any  reafonable  or 
probable  Caufe,  to  charge  and  accufe  the  faid  fohn  Chilton^ 
**  That  He  the  faid  John  Chilton  had  then  lately  before  takeny 
"  out  of  a  Bag,  a  Quantity  of  Human  Hair,  which  Bag  was  con- 
"  tained  in  a  Bale,  which  confifted  of  five  Bags  of  Hair,  of  the 
"  Goods  and  Chattels  of  the  faid  Antoine  Rifpal."    ■ 

That  the  faid  Henry  Bolney  afterwards,  to  wit,  on  &c,  at  &c, 
in  purluance  of  and  according  to  the  faid  Confpiracy,  Combina- 
tion, Confederacy  and  Agreement  between  him  and  the  faid  An- 
toine Rifpal  and  John  Delaporte  fo  as  aforefaid  before  had,  did  fay 
to  the  faid  John  Chilton  "  That  He  the  faid  John  Chilton  was  a 
*•  Man  of  Credit;  and  that  He  the  faid  John  ChiltonhdA  better 
**  make  it  up,  than  have  his  Credit  blafted." 

That  the  faid  Antoine  Rifpal,  in  purfuance  of  and  according  to 
the  faid  Confpiracy,  Combination,  Confederacy  and  Agreement 
between  Him  and  the  faid  Henry  Bolney  and  John  Delaporte  fo 
as  aforefaid  before  had,  afterwards,  to  wit  &c,  at  &c,  unlaw- 
fully and  wickedly  did  exaB,  receive  and  had  of  and  from  the  faid 
John  Chilton  the  Sum  of  'Thirty  Pounds  of  lawful  Money  of  Great 
Britain,  of  the  Monies  of  the  faid  John  Chilton,  and  alfo  a  cer- 
tain promifl'ory  Note  in  Writing,  bearing  Date  the  faid  28th  Day 
of  February  in  the  Year  of  our  Lord  1758,  figned  under  the 
Hand  of  the  faid  John  Chilton,  for  the  Payment  of  the  Sum  of 
Thirty-three  Pounds  to  One  Thomas  Higginfon  or  Order,  fix  Weeks 
after  Date,  and  which  faid  Note  was  indorfed  by  the  faid  Thomas 
Higginfon  to  the  faid  Atoine  Rifpal ;  for  and  as  a  Compofition  for 
the  pretended  Offence  above  fpecified,  and  to  dc/iji  from  all  Profe- 
cution  againll  the  faid  John  Chilton  for  the  fame  ;  Which  laid  Sum 
of  Thirty-three  Pounds  hath  been  iince  paid  by  the  faid  John  Chil- 
ton, in  Difcharge  of  the  laid  Note :  Whereas,  in  Truth  and  in 
Fadt,  the  faid  John  Chilton  never  was  guilty  of  the  faid  Offence 
lb  fallly  charged  on  Him  as  aforefaid,  or  of  any  fuch  like  Offence. 
'I'o  the  great  Damage,  Lnpoverifliment  and  Difgrace  of  the  faid 

John 
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^ohn  Chilton;  To  the  evil  Example  of  All  others  in  the  like  Cafe 
offending ;  Againft  the  Peace  of  our  laid  late  Lord  the  King,  his 
Crown  and  Dignity;  and  againft  the  Peace  of  our  prefent  Lord 
King  George  the  Third,  his  Crown  and  Dignity. 

The  Defendants  Bolney  and  Delaporte  pleaded  "  Not  guilty:" 
And  the  Indiftment  was  tried,  as  againft  them,  at  the  IVeJimmJler 
Seffions.     Bolney  was  acquitted  :  Delaporte  was  found  guilty. 

The  Defendant  Rifpal  did  not  then  come  in :  But  He  after- 
wards came  in,  and  pleaded  **  Not  guilty;"  and  was  tried,  and 
found  guilty.  Whereupon  He  brought  a  Certiorari  to  remove 
it  into  this  Court, 

On  Tuefday,  26th  of  "January  laft,  Mr.  Lucas,  on  Behalf  of 
the  Defendant,  moved  in  Arrejt  of  Judgment. 

Firft  Objection — An  Indidment  for  fuch  a  Con/piracy  as  this 
•is,  does  not  lie  before  the  General  Sejions  of  the  Peace. 

Second  Objeftion — The  Faft  which  the  Defendant  confpired 
to  charge  the  Profecutor  with,  is  no  Offence:  It  is  only  an  In- 
.didlment  for  ""  wickedly  and  unlawfully  confpiring  &c,  falfly  to 
accufe  "  John  Chilton  of  taking  Hair  out  of  a  Bag;" 
(without  alledging  it  to  be  an  unlawful  or  felonious  Taking.) 
Whereas  the  Offence  whereof  the  Party  was  accufed,  ought  to 
be  particularly  charged:  No  Implication  will  make  it  good. 

A  Rule  was  then  made  to  fhew  Caufe  why  the  Judgment 
fliould  not  be  arrefted. 

Afterwards,  on  'Thurfday,  29th  of  April  following,  Mr.  Lucas 
inforced  his  Objedions  in  Arreft  of  Judgment ;  And  Mr.  Soli- 
-citor  General  for  the  Profecutor,  fliewed  Caufe  againft  arrefting 
the  Judgment :  And  it  was  then  adjourned. 

On  Wednefday,  1 2th  of  May,  It  was  argued  by  Mr.  Baynham 
for  the  King,  and  Mr.  Morton  and  Mi".  Stowe  for  the  Defendant.. 

The  Court  were  of  Opinion,  That  the  Juftices  of  Peace 
had  Jurifdi^rtion  in  the  prefent  Cafe ;  A  Confpiracy  being  a  Tref- 
pafs,  and  tending  to  a  Breach  of  the  Peace:  And  they  held,  that 
the  Indidment  was  well  laid  ;  And  that  the  Gift  of  the  Offence 
is  the  unlaivfvl  Confpiring  to  injure  the  Man  by  this  falfe  Charge. 
They  All  therefore  concurred  in  Opinion,  That  the  Rule  ought 
to  be  difcharged. 

Rule   discharged. 

I  Hart, 
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Tuefday,  zi  Hart,  qul  tarn  &c,    verfiis   Hawkins. 

fune  1762. 


o 


N  fliewing  Caufe  againft  a  Rule  which  was  drawn  up  gene- 
^_,  rally,  "  To  lliew  Caufe  why  the  Defendant  fhouid  not 
*'  be  difcharged  out  of  Cuftody  of  the  Marfhal,  as  to  the  Exccu- 
"  tw7i  with  which  He  Jlands  charged  w  this  Suit  ;"  but  which 
only  meant  to  bring  in  Queftion,  "  Whether  He  could  be  dif- 
*'  charged  as  to  the  Informers  Moiety"  (for  it  was  not  pretended 
even  by  the  Defendant's  own  Counfel,  "  that  He  could  be  dif- 
"  charged  as  to  the  Crowns  Moiety j" — ) 

The  Court  refolved,  clearly  and  unanlmoufly,  *'  That 
"  Defendants  in  qui  tam  ASliotis  are  not  at  all  included  in  the 
"  13th  Claufe  of  the  Aft  of  32  G.  2.  c.  28.  [pa.  434.)  for  Dif- 
•'  charge  of  Debtors  in  Execution  for  Sums  not  exceeding  One 
"  Hundred  Pounds,  upon  exhibiting  their  Petition  and  afligning 
"  over  All  their  Eftate  and  Effefts  for  the  Benefit  of  fuch  of  their 
"  Creditors  as  Ihall  have  charged  them  in  Execution:"  And,  ac- 
cordingly. They 

DISCHARGED    THE    RuLE. 

Mr.  Solicitor  General  was  for  the  Plaintiff:    Mr.  Baynham  for 
the  Defendant. 


Wfdnefday,  |^g^  vcrfus  SiF  Thomas  Flarrifon,  Chamberlain  o^ Lo?ido7t. 

a^Juueijbz.  J 

(In  the  Crown-Paper.) 

A  Mandamus  having  iflued,  direfted  to  Sir  Thomas  Harrifon, 
Knight,  Chamberlain  ojf  the  City  of  London,  to  admit  Wil- 
fuim  Cope  into  the  Freedom  of  the  faid  Citv;  having  ferved  an 
Apprenticelliip  to  John  Cope  a  Freeman  of  the  Company  of  Cloth- 
Workers,  and  having  afterwards  duly  admitted  Himfelf  into  the 
Freedom  of  the  faid  Company  of  Cloth-Workers — 

The  Return  fets  forth.  That  the  City  of  Lot^sw  is  an  an- 
cient City  CSc,  and  a  Body  Corporate  &c;  And  that  there  are  feve- 
ral  Guilds,  Companies,  Cvc ;  which  Guilds,  Companies  &c,  have 
iiled  and  ought  to  have  the  Overfeeing,  Corretlion  and  Govcrnniimt 
of  the  feveral  Perfons  tf/i'ig  and  exercijing  the  fever  al  Arts,  Trades, 
Mijhries  and  manual  Occupations  belonging  to  fuch  federal  So- 
cieties, Guilds,  Fraternities,  FellowHiips  and  Companies,  in  the 
life  and  Exertitc  of  iuch   Arts,  Trades,  Mifteries  and  manual 

Occu- 
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Occupations  within  the  faid  City  and  the  Liberties  thereof  j  And 
that  the  laid  feveral  Societies,  Guilds,  Fraternities,  Fellowlhips 
and  Companies  of  the  laid  City,  and  the  Men  of  the  fame,  for 
ali  the  Time  aforefaid  have  ufed  and  ought  and  yet  ufe  and 
ought  to  be  under  the  Order,  Government  and  Regulation  of  tlio 
Mayor  and  Aldermen  of  the  laid  City  for  the  Time  being,  with 
the  Commonalty  of  the  faid  City  in  Common  Council  allembled. 

The  Return  further  certifies  a  Cttjlom,  "  That  every  Perfon,  at 
"  the  Time  of  his  or  her  Admilfion  into  the  laid  City,  be  J'ree 
"  of  SOME  Ofie  of  the  aforefaid  Societies,  Guilds,  Fraternities, 
"  Fellowlhips  or  Companies- of  the  faid  City;  and  be  admitted 
"  into  the  Freedom  of  the  fame  City,  as  a  Freeman  or  Free- 
*'  woman  of  or  in  luch  Society,  Guild,  Fraternity,  Fellowlhip 
"  or  Company." 

Then  it  certifies  ano.ther  Cuftom,  •"  That  no  Perfon  not  being 
"  free  of  the  City  may  fell  by  Retail,  or  keep  any  Shop  for  Re- 
*'  tail  Sale,  or  ufe  any  Occupation  for  Hire,  Gain  or  Sale,  within 
the  faid  City  or  it's  Liberties  :"  And  that  there  is  another  Cultora 
within  the  laid  City,  "  That  if  any  Culloms,  obtained  prevail- 
*'  ing  and  ufed  in  the  faid  City,  be  or  have  been  dijjicult,  or  de- 
"  festive  in  any  Fart ;  Or  if  ^ny  Tilings  neivdy  arifmg  in  the  fame 
••'  City,  where  a  Remedy  is  not  or  hath  not  been  already  ordained, 
"  fliould  want  or  have  wanted  ^mend>/ient ;  The  Mayor  and  Al- 
-"  derraen  of  the  laid  City  for  the  Time  being,  with  the  x^ffcnt 
"  of  the  Commonalty  of  the  fiid  City  in  Common  Cojncil  af- 
"  fembled,  may  apply  and  ordain,  and  have  been  ufed  and  ac- 
"  cuftomed  to  apply  and  ordain,  and  of  Right  ought  to  apply  and 
"  ordain,  as  often  as  to  them  Ihall  or  hath  fccmed  meet,  an 
♦*  APT  AND  PROPORTIONABLE  Remedy  in  that  Behalf,  for 
"  the  common  Benefit  of  the  Citizens  of  the  faid  City,  and  of  other 
•"  Perfons  reforting  thither ;  fo  as  fuch  Ordinances  be  agreeable 
"  to  good  Faith  and  Rcafon^  not  prejudicial  to  the  King  and  his 
"  Progenitors,  or  to  the  Feople,  and  in  no  wife  contrary  to  the 
"  Laws  and  Statutes  of  this~  l<.ingdom."  Which  laid  Cuftoms, 
together  with  all  the  other  Cuftoms  of  the  faid  City,  were  ratified 
raid  confirmed  to  the  then  Mayor  and  Commonalty  of  the  faid 
City  and  their  Succefibrs,  by  the  Authority  of  the  Parliament  of 
the  Lord  Richard  formerly  King  of  England  &c,  the  Second  after 
the  Conqueft,  holden  at  Wefminfer,  in  the  Seventh  Year  of  his 
Reign. 

The  Return  further  certifies.  That  there  hath  been  for  all  the 
Time  aforefaid  and  ftill  is,  within  the  fame  City,  a  certain  ancient 
Society  or  Compafiy  of  Perfons  ufing  and  exercifmg  the  Art,  Trade 
and  Millery  of  Butchers,  within  the  laid  City  and  the  Liber- 
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ties  thereof;  which  faid  ancient  Society  or  Company,  on  the 
20th  Day  of  yw7/t'  in  the  Twenty-feventh  Y^ar  of  the  Reign  of 
the  late  Lord  George  the  Second,  King  of  Great  Britain  &c,  and 
]on<^  before,  was  and  ftill  is  a  Body  Corporate,  by  the  Name  of 
the  iMafter,  Wardens  and  Commonalty  of  the  Art  or  Miftery  of 
Butchers  of  the  City  of  London  ;  And  that  the  faid  Company  or 
Society  is  and  for  All  the  Time  aforefaid  hath  been  One  of  the 
■aforrjiiid  CojnpaJiies  or  Societies. 

The  Return  then  fets  forth  a  Bv-Law,  made  at  a  Com- 
inon  Council  of  the  faid  City  holden  according  to  the  Cuftom 
iSc,  on  the  20th  of  June  1727;  Namely — That  it  was,  by  the 
Autliorily  of  the  lame  Common  Council,  in  and  by  an  Adl  of 
the  faid  Common  Council,  intitled  "  An  A£t  for  regulating  the 
"  Company  0/"  Butchers  oftheCifyofLon^on,"  enadled,  or- 
dained and  eftabliflied  in  Manner  and  Form  as  follows,  to  ivit, 
"  Whereas  the  Mafter,  Wardens  and  Commonalty  of  the  Art 
"  or  Miftery  of  Butchers  of  the  City  of  London  are  and  have  been 
■"  an  ancient  Fellowfliip  and  long  fince  incorporated,  and  have 
"  obtained  feveral  Royal  Grants  for  Confirmation  of  their  Privi- 
■"  leges ;  And  'whereas  many  Perfons  who  exercife  the  Trade  of 
"  a  Butcher  within  the  City  o^  London,  have  obtained  their  Free- 
*'  doms  of  OTHER  Companies,  by  Redemption  and  otherwife;  by 
•'  Reafon  whereof,  the  faid  Cotnpajiy  it/'Butchers  is  much  di- 
"  MiNiSHED  and  MAY  FALL  in  Decay,  For  Remedy  whereof, 
*'  Be  it  enadted,  ordained  and  eftabliflied,  by  the  Right  Honou- 
*<  rable  the  Lord  Mayor,  Aldermen  and  Commons  of  the  City 
"  of  London  in  this  prefent  Common  Council  affembled,  and  by 
*'  the  Authority  of  the  fame,  That  from  and  after  the  29th  Day 
*'  of  September  next.  Every  Perjhn  not  being  already  free  of  this 
"**  City,  occupying,  uiing  or  exercifuig,  or  who  Ihall  occupy,  ufe 
•*'  or  exercife  the  Art,  Trade  or  Miftery  of  a  Butcher  within 
"  the  City  of  London  or  Liberties  thereof,  flmll  take  upon  Him- 
■**  felfthe  Freedom  and  be  made  a  Freeman  of  the  faid  Company 
*'  (j/ Butchers;  And  that  no  Perfon  or  Perfons  now  ufing  or 
■•'  exercifing,  or  who  ftiall  hereafter  ufe,  occupy  or  exercife  the 
■*•  faid  Art,  Trade  or  Miftery  of  a  Butcher  within  the  faid 
"  City  or  Liberties  thereof,  Ihall  from  and  after  the  faid  29th 
■*'  Day  of  September  be  admitted  by  the  Chamberlain  of  this  City 
*'  for  the  Time  being,  i}ito  the  Freedom  or  Liberties  of  this 
^'  City,  of  or  in  any  other  Compa?iy  than  the  faid  Company 
"  0/"  Butchers  ;  Any  Law,  Uiage  or  Cuftom  of  this  City  to 
•*'  the  contrary  notwiihftanding :  Provided  always.  That  all  and 
"  Every  Perfon  and  Perfons  not  being  already  free  of  this  City, 
*'  and  who  now  are  or  hereafter  fhall  de  intitled  to  the  Freedom 
'*'  of  any  other  Company  within  this  City  by  Patrimony  or  Ser- 
**  vice,  and  ought  (in  purfuance  of  this  Aft)  to  be  made  free  of 
I  the 
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*'  the  faid  Company  of  Butchers,  shall  be  admitted  into  the 
"  Freedom  of  the  faid  Company  ef  Butchers,  upon  Payment 
"  o{  fuch  and  the  like  Fine  and  Fees  fand  no  more)  as  are  ufually 
"  paid  and  payable  upon  Admiffion  of  the  Child  or  Apprentice 
"  of  a  Freeman  of  the  fame  Company." 

The  Return  tlien  fets  forth.  That  the  faid  William  Cope  was 
■educated  as  an  Apprentice  in  the  Art,  Trade  or  Miftery  of  a 
Butcher  ;  and  at  the  "Time  of  the  Prefentment  of  the  fiiid  Wil- 
Iram  Cope  to  the  Chamberlain  to  be  admitted  into  the  Freedom  of 
the  fame  City  (as  in  the  Writ  is  mentioned,)  did  iifcy  occupy  and 
exercife  and  fiill  doth  ujc,  occupy  and  exercife  the  Art,  T'rade  or 
Mijiery  ^/'«  Butcher,  ivithin  tJje  faid  City  and  the  Liberties 
thereof;  And  that  the  faid  Williani  Cope,  at  the  Time  of  fuch 
Prefentment  as  aforefaid,  ivas  net,  fior  yet  is  a  Free?nan  of  the 
faid  Company  of  Butchers. 

And  for  thefe  Caifes,  the  Chamberlain  returns  that  He  had 
refufed  to  admit  him  into  the  Freedom  of  the  faid  City  ;  nor 
can  He  admit  him  into  it. 

Mr.  T&tes,  for  the  Profecutor  of  the  Writ,  argued  That  this 
By-Law  is  totally  void. 

He  premifed,  that  WanneFi  Cafe,  which  He  fuppofed  would 
be  relied  upon  by  his  Opponent,  and  which  is  reported  in  i  Sir 
J.  S.  675,  and  in  8  Mod.  267,  is,  difinguijhable  from  this  Cafe. 

Then  He  proceeded  to  objed  to  the  prefent  By-Law. 

Firfl  Objedion — This  By-Law  is  beyond  their  Jurisdiction. 

Secondly,  The  Cause  of  making  it  is  infuficient. 

Firft: — It  exceeds  the  JurifdiBion  of  the  Makers  of  it.  For 
Firft,  It  varies  the  Conjlitution  of  the  City  efentially.  Secondly, 
It  injures  all  the  other  Companies  of  the  City ;  And  Thirdly,  It 
refrains  T'rade. 

Firft,  It  eflentially  varies  the  Conftitution  of  the  City.  Rex 
V.  Philips,  in  Carmarthen,  Trin.  1748,  is  an  Authority  to  fay- 
that  a  By-Law  cofUrary  to  the  Charter  is  not  good. 

Here,  AllPerfons,  in  general,  intitled  to  be  free  of  any  Com- 
pany, were  before  the  making  of  this  By-Law,  intitled  to  their 
Freedom  of  the  City:  Whereas  this  By-Law  exprefsly  confnes 
thefe  Perfons  to  be  free  of  thz particular  Company  of  Butchers. 

The 
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The  Cafe  of  Roblt:f;n  v.  Grofc:urt,  In  5  Mod.  104.  is  good 
Law,  notwithftanding  the  Cafe  of  Wannell,  abovementioned. 

Secondly,  It  injures  all  the  other  Coinpanies  in  the  City.  Par- 
ticular Cuftoins  of  tlie  City  may  indeed  be  regulated:  But  an- 
cient Vranchijes  can  not  be  exti?tguiJJ:ed  or  diffohed  hy  a  By-Law. 
Now  tiiis  By-Law  is  injurious  to  all  the  other  Companies. 

Thirdly,  It  rejlrains  Trade.  This  By-Law  narrows  the  Pri- 
i-.ilege,  and  is  an  injurious  Rijirai}it  to  Trade  and  Traders,  and  a 

Clog  to  their  Liberty. 

But  it  will  be  faid,  "  That  the  Mayor  and  Aldermen  have  a 
"  Poiver,  by  the  Cujlom,  to  do  this."  To  which  I  anfwcr — The 
Cultom  does  not  impower  them  to  go  Jo  far  as  this  By-Law 
carries  it :  Here  is  an  additional  Expence  laid  upon  Perfons  inti- 
tlt'd  to  their  Frt^edom. 

He  mentioned  c^,6  JV.  5>c  M.  c.  10.  §  6.  which  obliges  everv 
Ferfon  free  of  any  of  the  Companies,  who  fliall  take  an  Apprentice, 
to  bind  Him  before  the  Malter  and  Wardens  of  the  Company, 
whereof  the  Mafter  is  a  Member;  which  Apprentice,  at  the  Time 
of  his  Binding,  is  to  pay  them  Two  Shillings  and  Sixpence  :  And 
cited  I  Ro.  Abr.  -564.  Title,  By-Law,  PI.  5.  in  the  Cafe  of  Payne 
V.  Hawghton,  a  By-Law  (about  Carmen  and  the  Hofpital)  holden 
void,  becaufe  only  for  private  Benefit. 

Second  General  Ohiedion — If  the  Mayor  and  Alderman  and 
Common  Council  really  had  Power  to  make  fuch  a  By-Law  as 
this  is.  Vet  the  Cause  here  alligned  for  making  it  is  injufficient. 

Their  Bv-Lav/s  muft  be  made  for  the  common  Good  of  the 
Citizens;  where  any  ancient  Cullom  h  difficult  or  deje£live ;  or 
any  Thing,  newly  arijing,  wants  Amendment. 

But  this  By-Law  is  not  agreeable  to  any  of  thefe  Requifites. 

•  N.  B.  ir.m-  The  Return  does  not  pretend  that  this  Company  of  Butchers 
V/r/Z'sCarebo-l^jive  any  Power  of  Regulation  over  the  Members  of  their  own 
'lrli%mt.  Coihpany.  *  Here,  Nothing  is  fuggefted,  but  the  Diminution  of  the 
267.  The  Company  of  Butchers,  and  the  Danger  o?  their  falling  into  Decay: 
Court  treated  ^p  j  jj-^g  Pfjcreafe  of  their  Profits  is  the  only  View  of  the  By- 
wfththeCon-^^w.  So  that  this  is  not  a  By-Law  made  for  the  common  Benefit 
tempt  it  de-  of  the  Corporation:  The  other  Companies  are  injured.  (He  here 
^^^lT\n^''^  mentioned   Sir  Thomas  Raym.   446.    Taverner's  Cafe.)     And  no 

a";re<.'d'ihat  2  gCncrul 

the  Caic  was  wrong  flated  there.     (I  nitan  the  old  Edition  of  that  Book.) 
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general  Grievance  appears  to  have  happened,  to  have  occafioned 
the  Making  of  this  By-Law. 

Therefore  He  concluded,  that  it  was,  upon  the  Whole,  a  bad 
One. 

Mr.  Eyre,  contra,  for  the  Return,  argued  That  this  was  a 
good  By-Lavir. 

Firfl — It  is  loitbin  the  JurifdiSiion  of  the  Makers  of  it. 

Secondly — The  Caufc  of  making  it  is  2^  fufficient  One. 

Firft: — It  does  not  exceed  their  JurifdiBion. 

Firft,  It  does  not  vary  any  ejfential  Point  of  their  Constitution : 
It  is  only  a  Regulation. 

Every  Man  intitled  to  the  Freedom  of  a  particular  Company 
may  be  admitted  to  the  Freedom  of  the  City,  as  eafily  as  before. 
The  Right  remains,  in  Subfta7ice,  as  it  was  before :  It  is  only  regu- 
lated.    Therefore  it  is  not  like  the  Cafe  of  Rex  v.  Philips. 

4  Co.  yy.  b.  the  Cafe  of  Corporations,  proves  that  this  is  not 
varying  the  Conllitution. 

Secondly,  It  is  not  injurious  to  the  other  Companies.  It  only 
reduces  them  to  their  original  Injiitution. 

Thirdly,  It  is  izot  an  imlawful  Rejlraint  of  Trade  in  general, 
or  of  the  Privileges  of  particular  Perfons.  It  does  not  exceed  the 
Ciijlom. 

No  additional  Expe?ice  appears  upon  this  Return.  On  the  con- 
trary, there  is  a  Provifion  againll:  it. 

The  Statute  of  5,  6  ^.  &  M.  c.  10.  §  6.  makes  Nothing 
againft  us. 

Nor  is  I  Ro.  Abr.  364.  pi.  c.  applicable  to  this  Cafe. 

The  Cuftoms  of  London  are  fubjeft  to  a  reafonable  Control  by 
the  Corporation:  And  this  is  a  reafonable  Control. 

As  to  the  Second  General  Objedlion — This  By-Law  is  agree- 
able to  all  the  Requifites.  And  the  Cause  of  making  it  is  a  fuf-: 
licient    and   political   One:    It    is  to  preferve   the   Company   of 
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Butchers  from  flilling  to  Decay  and  being  deflroyed ;  And  it  will' 
be  attended  with  public  Benefit.  It  claffes  Butchers  by  Trade,  in 
the  particular  Company  to  which  they  belong :  And  the  natural 
Tendency  of  it  is  to  regulate  that  Company. 

The  Cafe  of  Wannell  againft  the  Chamberlain  of  London  was  a 
folemn  Opinion,  in  a  Cafe  limilar  to  the  prefent :  And  in  which 
the  Cafe  of  Grofcourt  was  conlidered  and  over-ruled. 

The  Reafons  of  making  this  By-Law  are  not  confined  to  thofe 
particular  and  fpecifical  Ones  which  are  mentioned  in  the  Pre- 
amble of  it. 

Mr.  Tiites,  inftead  of  replying,  conceded,  that  if  the  Cafe  of 
Wannell  was  to  be  confidered  as  an  Authority  in  Point ;  And  if 
the  only  Objedion  in  that  Cafe  arofe  from  a  Circumltance  which 
does  not  exiil  in  this ;  it  would  be  ufelcfs  for  Him  to  pretend  to 
reply. 

•  itwasdf-  Lord  Mansfield — It  fcems,  that  Cafe  was  fo.*     And 

termincd  l;i  ^|^g  -^nA.  of  this  By-Law  is  to  reduce  the  Matter  to  what  nuift 
Term  1725,   huve  been  the  original  \.m\.\.W\\.\o\\. 

1  2  G".  I .  when 

the  Rtfolution  of  the  Court  was  delivered  ly.-  Sir  Robert  Raymond  then  Lord  Chief  Jiiftice.  It  had  been 
twice  art^ued.  The  firll  Argument  w;s  in  Lord  Chief  Jullice  Pratt\  Time  :  Who  held  the  Bv-Law  to 
be  realbnable,  in  refpeft  of  its  tending  to  prevent  Frauds ;  and  faid,  that  "  the  e/;/y  Difficulty  was, 
"  whether  H'anmU  had  a  Rijjht  to  demattd  his  Freedom  in  the  Joiners  Company;"  Having  ferved  a 
Malkr  who  \\«as  xot  free  of  the  'Joiners  Company,  but  of  the  Merchant-Ttijlori.  But  the  Court,  after 
hearing  a  fecond  Argument,  and  taking  Time  to  advife,  held,  "  that  a  Maiulumus  would  He  to  the 
"  Joiners  Conipan)-,  to  admit  Him."  My  Note  of  this  Cafe  of  M'einnell,  is  agreeable  to  Sir  John 
Siruijfe'i  Report:  It  was  upon  a.  Mandamus  diieded  to  Sir  George  Ltidlam,  then  Chamberlain  oi  Louden. 

This  is  a  Regulation  of  a  very  extenfive  Trade,  that  concerns 
every  Body  who  eats  in  the  City  of  London. 

It  is  not  necelfary  that  All  the  Reafons  of  the  By-Law  fiiould 
be  civen  in  the  Preamble  of  it. 


to' 


Mr.  Juflice  Dknison— The  Cafe  of  Wannell  was  deter- 
n-,incd  to  the  Satisfaction  of  every  Body  at  that  Time  :  And  I  took 
the  P'oint  to  be  i'Acrchy  fettled. 

And  this  ij^  not  an  Alteration  of  tlic  Conftitution;  hut  agree- 
able to  and  a  true  Expoftion  of  the  original  Cuftom. 

This  Cafe  is  as  different  from  that  of  Rex  v.  Philips,  as  Light 
and  Darknefs.  That  By-Law  put  the  Right  of  being  ele^cd  into 
another  Set  of  Men  than  the  Conftitution  required  :  Whereas  they 
could  not  alter  the  Right  to  be  eleded.     But  this  is  only  regula- 
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ting  the  Trade  to  what  is  moft  right  and  reafonable,  and  rejloving 
it  to  the  true  Meaning  of  the  Cuftom. 

I  am  extremely  fatisfied  with  the  Refolution  of  the  Cafe  of 
Wanncll. 

I  think  this  a  very  good  By-Law :  And  the  Objedions  are  of 
no  Weight. 

Mr,  Juftice  Foster  concurred  in  Opinion,  That  tliis 
By-Law  .only  rejiored  the  Coiiftitution  to  what  it  originally  mull 
have  been  and  ought  to  be ;  And  that  it  was  right  and  reafon- 
able, and  muft  have  been  the  Meaning  of  the  Cuftom,  "  That 
"  each  Company  ihould  have  the  Infpedtion  of  their  o-'jcn  Mem- 
"  bers." 

Mr.  Juftice  WiLMOT  quite  concurred  alfo.  He  faid,  the 
only  Doubt  in  JVanneU's  Cafe  turned  upon  the  Power  of  the 
Joiners  Company  to  rejufe  admitthig  the  Man  :  But  when  that  was 
gotten  over,  there  was  no  more  Doubt. 

Corporations  were  originally  inftituted  for  the  Regulation  of 
Trade :  And  every  Company  rauft  have  had  and  ought  to  have 
the  Infpeftion  and  Regulation  of  their  own  Trade.  It  mull:  be 
underltood,  reddendo  Jingida  Jingidis. 

Therefore  He  was  very  clear,  that  this  was  no  Innovation  or 
Alteration  of  the  Conftitution,  but  a  Rejloration  of  it  to  it's  true 
and  original  Inftitution. 

Per  Cur.'  (clearly  and  unanimoufly) 

Let  the  Return  be  allowed. 


A 


Rex  -veffus  Plunket,   Efq:  Tucfday,  29 

•^  ^  June  1762. 

N  Attachment  had  been  granted  againft  Mr.  Plunket, 


upon  the  Application  of  Sir  Thomas  Frederick  (the  Plaintiff 
in  an  Adion  brought  by  Him  againll;  Mr.  LuckupJ  for  Mr. 
Plunket's  not  appearing  to  give  Evidence,  in  Obedience  to  a  Sub- 
/'rt7?rt  regularly  ferved  upon  Him.  Mr.  Plunket  i'wore,  upon  his 
E.xamination,  "  that  Sir  'Thomas  ];iad  undertaken  to  give  him 
*'  FURTHER  Notice,  if  it  Ihould  be  neceflary  for  Him  to  attend; 
but,  that  Sir  Thamas  negleBed  to  do  it:  And  He  fwore,  "  that 
"  He  had  been  fubpcenaed  on  a  former  intended  Trial  of  the 
"  lime  Caufc,  and  had  then   attended;    but   the   faid   intended 

'•  Trial 
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"  Trial  did  not  come  on."  He  further  fwore,  "  That  He  ivould 
"  Lave  attended,  if  He  Lad  received  fuch  further  Notice  from  Sir 
"  T'homas,  to  do  fo." 

Whereupon  I  reported  "  That  He  had  cleared  Hhnfelf  of  the 
"  Contempt."  And  it  appeared  to  the  Court,  that  the  Com- 
plaint againfi  him  was  groimdlefs  and  unreafonable,  and  mull:  have 
been  known  to  the  Proiecutor  Himfelf  to  be  fo. 

The  Court,  after  declaring  it  to  be  contrary  to  their 
general  Courfe  andPraBice,  to  give  Cojh  to  Perfons  who  had  purged 
themfelves  of  Contempts  upon  their  Examination,  in  Confe- 
quence  of  Attachments,  which  had  been  granted  againfi:  them  by 
the  Court,  on  Caufe  Ihewn  ;  Yet  thought  that  it  ought  to  be  done 
in  this  particular  Inllance;  becaufe  the  Profecutor  muft,  within 
his  own  Knowledge,  be  fatisfied  that  his  Complaint  was  ill-founded 
and  vexatious. 

Therefore  they  ordered  That  Sir  Thomas  fhould  pay  Costs 
to  Mr.  Plunket. 


Wednefjay,  Rcx  vzrfus  Harris   et  al'. 

3oJunei762. 

R.  Sfowe  and  Mr.  Selwyn  fhewed  Caufe  againfi  the  follow- 
ing Rule,  which  had  been  made  on  the  Motion  of  Mr. 

Apourji;  viz. 

*'  Wcdncjday  next  after  fifteen  Days  from  the  Holy  Trinity,  in 
"  the  fecond  Year  of  King  George  the  Third." 

**  City  of   Gloucefter  :1  UPON  reading  the  Affidavit  of  Tho- 

"  The  7C/«^  againfi  G^- (    mas   Rickjlock   and   Others,  It  is   or- 

**  briel  Harris  and  twof  dered  that  Tucfday  next  be  given  to  the 

"  Others.                         -'    Defendants,  to  Ihew   Caufe  why  this 

"  Caufe  Ihould  not  be  tried  at  the  next  Afiizes  to  be  held  in  and 

"  for  the  County  of  Gloucefler,  by  a  Jury  ofthefaidCovnTY 

"  0/' Gloucefler,  injlead  of  the  City  ;  upon  Notice  of  the  faid 

■"  Rule  to  be  given  to  the  faid  Defendants  in  the  mean  Time." 

The  Affidavit,  upon  which  the  Rule  was  obtained,  went  no 
further  than  to  fwear,  generally,  "  That  they  verily  believed  that 
"  there  could  not  be  a  fair  and  impartial  Trial  had  by  a  Jury  of 

the  City  of  Gloucejler ;"  without  giving  any  particular  Reafons 


or  Grounds  for  entertaining  fuch  a  Belief. 


The 
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The  Caufe  to  be  tried  was  an  Information  againft  the  Defen- 
dants (as  Aldermen  of  GloiiceJJer)  for  a  Mifdemenour,  in  refufing 
to  admit  feveral  Perfons  to  their  Freedom  of  the  City;  Who  de- 
manded their  Admiffion,  and  were  intitled  to  it,  and,  in  Confe- 
quenceofit,  to  vote  at  the  then  approaching  Eledlion  of  Mem- 
bers of  Parhament  for  that  City  ;  and  Whom  the  Defendants  did 
admit,  after  the  Eledion  was  over;  hut  would  ?wt  admit  them 
////  ciftcr  the  Eledlion,  and  thereby  deprived  thejn  of  their  Right 
f  voting  at  it. 

The  Profecutors  had  moved  for  this  Rule,  on  a  Suppofition 
**  that  the  Citizens  of  the  City  could  not  hut  be  under  an  Influence 
*'  or  Prejudice  in  this  Matter:"  Though  there  was,  in  Fa<ft,  a 
Lift  returned  up  to  the  proper  Officer,  of  above  Six  Hundred 
Perfons  duly  qualified  to  ferve  on  the  Jury. 

The  Caufe  now  fliewn  by  Mr.  Stoive  and  Mr.  Selwyn  on  the 
Part  of  the  Defendants,  againlt  trying  the  Matter  by  a  Jury  of  the 
County  at  large,  inftead  of  a  "jury  of  the  City,  was,  that  this 
was  an  Application  both  unprecedented  and  ill-founded.  For 
that,  as  this  Information  was  a  Criminal  Proceeding,  it  was  local 
and  muft  be  tried  by  a  Jury  of  the  County  where  the  Fa£l  arofe: 
And  if  that  were  not  fo,  yet  here  is  no  Kind  of  Reafon  fhewn  for 
going  oat  of  the  ordinary  Courfe,  but  mere  unfupported  Imagi- 
nation. 

In  the  Cafe  of  the  Mayor  of  "Poole  v.  Bennet,  in  2  Sir  f .  S. 
784.  The  Adion  being  laid  in  the  County  of  the  Town  of  Poole, 
for  a  Duty  claimed  to  be  due  to  the  Corporation ;  And  it  appea- 
ring manifeftly,  that  there  could  be  no  fair  Trial  in  Poole ;  the 
Venue  was  indeed  changed  to  the  County  of  Hants.  But  that  was 
a  Civil  ASlion. 

In  the  Cafe  of  the  King  againft  Clendon,  in  zS'ix  f.  S.  911.  An 
Information  v/as  laid  for  an  AlTault  in  Middlefex :  And  the  Court 

refufcd  to  amend  it,  by  laying  it  in  London. 

Rex  V.  Burton  et  aF,  T;-.  1754,  27,  2S  G.  2.  B.  R.  was  an  In- 
formation for  a  falfe  Return  to  a  Mandamus,  laid  in  the  Town  of 
Nottingham :  And  the  Court  refufed  to  change  the  Venue  from  the 
Town  to  the  County  of  Nottingham,  or  to  any  other  County, 
(though  it  was  fworn  there  was  not  a  fufficient  Number  of  Free- 
holders in  the  Town,  who  were  not  Burgelfes  ;)  becaufe  it  v/as  a 
Criminal  Proceeding,  and  the  Caufe  ought  to  be  tried  where  the 
I'aSls  arofe.  And  yet  that  Information  might  have  been  originally 
laid  in  Middlejex. 
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The  Cafe  of  Normnch,  ClrffsEntr.  741.  PL  2.  was  a  Chil 
Adion . 

There  is  a  vail:  Difference  between  f/i;//  and  crhmnal  Proceed- 
ings. In  the  latter,  the  Court  will  not  grant  a  Rule  to  infped: 
Books:  It  was  refuled  laft  HiLiry  Term,  in  the  Cales  of  Rex  v. 
Head,  and  Rex  v'.  Heydori,  and  in  Dj.  Puniel's  Cafe  in  Hil.  1748. 

Mr.  AJhurjfl,  fupported  by  Mr.  Solicitor  General  and  Mr. 
Morton,  argued  on  Behalf  of  the  Profecutors,  for  making  the 
Rule  abfolute. 

Thev  denied  that  there  was  any  Diilindion,  in  this  refpeft,  be- 
tween f/r// and  fr/w/;?^/ Proceedings.  An  Indiftment  may  be  re- 
moved by  Certiorari,  out  of  a  County  where  a  fair  Trial  can  not 
be  had,  to  be  tried  in  One  where  it  may.  And  they  urged,  that 
here  muft  be  a  Failure  of  Juftice,  if  it  was  not  done :  For,  here 
are  no  Perfons  in  the  City  of  GlouccjJer,  who  are  impartial  and 
unprejudiced.  The  Affidavit,  "  that  it  is  lerily  believed  that  a'' 
■"  impartial  and  fair  Trial  can  not  be  had  by  a  Jury  of  the  City," 
flands  uncontradiiiled ;  '  and  mull:,  therefore,  be  taken  for  Fait 
■and  Truth- 

Burton  ?,  Cafe  was  an  Application  by  the  Profecutor,  to  change 
the  Venue,  in  an  Information  for  a  falfe  Return  to  a  Mandamus: 
And  the  refufmg  to  change  the  Venue  did  not  cccafion  a  Failure 
of  Julfice  there;  becaufe  the  Profecutor  of  the  Mandamus  might 
brins:  his  jiSlion  for  a  falfe  Return.  Whereas  here  muil  be  a  Fai- 
lure  of  Juflice  :  Which  Ihall  never  be  fuffered.  The  Cafe  of  the 
Mayor  of  Poole  againfl:  Bennet  was  determined  upon  this  Prin- 
ciple.    And  the  Cafe  of  A^crrc/t/;  alfo  went  upon  this  Ground. 

The  prefent  Cafe  is  almoft  in  Point  (they  faid)  with  that  of 
Norvcich:  And  there  was  the  fame  Suggeftion  as  they  now 
inake. 

Therefore  they  concluded  with  praying  to  have  their  Rule 
made  abfolute;  and  that  they  might  have  Liberty  to  enter  a  Sug- 
geflion  on  the  Record,  (as  was  done  in  that  Cafe,)  "  That  there 
•'  can  not  be  a  fair  and  impartial  Trial  had  in  the  County  of  the 
"  City;"  and  therefore  praying  that  the  Venire  may  be  diredtcd 
to  the  Sheritf  of  the  County  of  Gloucejler,  to  return  a  Jury  out  of 
the  County  at  large.  [V.  Clift's  Entries,  p.  741.  Title,  Venire 
Facias,  pi.  2.  Calwnnia  f  uratorum  Civitatis  Nsrviei.]  So,  in  tr.e 
Beriz-ick  Caufes,  a  Suggeltion  was  entered  on  the  Roll.  [See  it 
in  tlie  preceding  \'oIume,  Page  863.J 

2  Lord 
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Lord  Mansfield — No  two  Things  can  be  more  dille- 
rent  than  changing  die  Venue,  and  .continuing  it  as  it  was,  with 
fuch  a  Suggeftion  on  the  Roll  as  is  now  propoied.  In  the  NoX- 
tin(;;ham  Cafe,  Rex  v.  Burton  et  al',  the  Motion  was,  "  to  change 
"  me  Venue:"  This  is,  "  to  enter  a  Suggejioa  on  the  Roil,  with 
"  a  fiient  dedire." 

Notivithjlanding  the  Locality  of  fome  Sorts  of  Aftions,  or  of 
Informations  for  Mifdemeanors,  If  the  Matter  can  not  be  tried 
at  all,  or  can  not  be  fairly  and  impartially  tried  in  the  proper 
County,  it  fnall  be  tried  in  the  next  adjoining  County.  The  Cafe 
of  Berioick  was  determined  upon  the  Foundation — "  That  the 
"  Writ  of  Venire  Facias  did  not  run  there."  And  fo  it  is  like- 
wife  in  the  Cinque  Ports.  In  thej'e  Cafes,  there  could  otherwiic 
be  no  Trial  had  at  all.  That  of  Norwich  was  a  Cale  where,  in 
refpedl  of  the  particular  Circumftances,  there  could  not  be  a  fair 
and  impartial  Trial  had  by  a  Jury  of  that  City. 

But,  as  the  Partv  can  not  traverfe  fuch  a  Suggeftion,,  when  en- 
tered bv  a  Rule  of  Court,  there  mull  be  a  clear  and  f olid  Foun- 
dation for  it. 

Now,  in  the  prefent  Cafe,  This  general  Swearing  to  Appre- 
henfion  and  Belief  only,  is  not  a  Jufficient  Ground  for  entering  fuch 
a  Suggeflion  ;  efpecially,  as  it  is  fworn  on  the  other  Side,  "  That 
"'  there  is  a  Lift  returned  up,  confilling  of  above  Six  Hundred 
"  Perfons  didy  qualified  to  ferve." 

Surely,  a  Perfon  may  efpoufe  the  Intereft  of  One  or  Another 
Candidate  .at  an  Eledion,  without  thinking  Himfelf  obliged  to 
iulHfy,  or  being  even  inclined  to  defend,  the  improper  Behaviour 
cf  the  Friends  or  Agents  of  fuch  Candidate. 

Th  I  s  Queftion  to  be  noiv  tried,  is  no  general  Queftion  of  Right, 
or  a  general  Queflion  that  can  alTed:  the  Corporation  in  future,  or 
by  way  oi  Example:  It  is  only,  *'  Whether  the  prefent  Defen- 
*'  dants,  who  were  not  the  Candidates,  adfed  partially  and  un- 
"  julfly,  upon  an  Occaiion  and  in  a  Matter  where  They  alone 
"  are  perfonally  concerned  i"  and  it  is  a  mere  pcrfonal  Charge 
.upon  them. 

So  that  here  is  a  Want  of  Foundation  in  FaB,  for  fuch  a  Sug- 
geflion :  And  therefore  there  is  no  Reafon  for  the  Court's  grant- 
ing what  is  now  prayed. 

Mr.  Juftice  Denison — The   Court    will   be  cautious   of 
admitting  the  Entry  of  a  Suggellion  which  can  not  aftervi^ards  be 

■contradidted.     .    . 

It 
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It  is  true,  that  where  an  impartial  Trial  can  not  be  had  in  the 
proper  County,  the  Venire  may  be  awarded  to  the  7iext  County. 
In  a  Norii'ich  Cafe,  relating  to  a  Bridge,  the  City  of  Norwich  and 
the  County  at  large  being  Both  interejicd,  the  Venire  was  there- 
fore awarded  into  Suffolk. 

But  there  ought  to  be  the  clearejl  Evidence  in  the  World,  to  ground 
fuch  a  Suggeftion  upon;  or  it  muft  arife  out  of  the  Record  itfelf. 

Now  here  it  does  fiot  arife  out  of  the  Record ;  Nor  is  there  a 
fufHcient  Ground  to  fupport  it. 

The  Cafe  of  the  King  againft  Burton  and  Others,  in  Notting- 
ham, was  a  Motion  to  change  the  Venue.  In  this  Method  of  en- 
tering a  Suggejiion  upon  the  Roll,  the  Venue  remains;  and  the 
Court  only  award  the  Venire  to  the  next  adjoining  County:  But 
they  ought  7iot  to  do  it  in  this  Cafe ;  becaufe  the  Place  of  Tri-jl 
ought  not  to  be  altered  from  that  which  is  fettled  and  dlablilhed 
by  the  Common  Law,  unlefs  there  fliall  appear  a  clear  and  plaii 
Reafon  for  it ;  which  can  not  be  faid  to  be  the  prefent  Cafe. 


1 


Mr.  Juilice  Foster  was  of  the  fame  Opinion. 

Here  is  no  FaSl  fuggejled,  to  ^warrant  the  Conclufion  "  That 
**  there  can  not  be  a  tair  and  impartial  Trial  had  by  a  Jury  of 
**  the  City  of  Gloucejier."  It  is  a  Conclufion  without  Pretniffes. 
The  Reajon  given,  or  rather  the  Suppojition,  would  hold  as  well, 
in  all  Cafes  of  Riots  at  EleBions. 

This  is  no  Queftion  relating  to  the  Inter eji  of  the  Voters:  It  is 
only,  "  Whether  the  Defendants,  the  Perfons  particularly  charged 
"  with  this  Mifdemeanour,  \\i.\cperfonally  aded  corruptly,  or  not." 

Mr.  Juflice  Wilmot  concurred. 

There  was  no  Rule  better  eftablifhed,  He  faid,  than  "  that  All 
"  Caufes  Ihall  be  tried  in  the  County,  and  by  the  Neighbourhood 
*'  of  the  Place,  where  the  Fair  is  committed."  And  therefore 
that  Rule  ought  never  to  be  infringed,  unhfs  it  plainly  appears 
that  a  fair  and  impartial  Trial  can  not  be  had  in  that  County. 

Where  that  does  plainly  appear.  He  faid  He  had  no  Doubt  of 
the  Court's  having  Foiver  to  depart  from  the  General  Rule. 

The  Cafe  of  the  King  againft  The  Inhabitants  of  the  County 

Qi{  Nottingham,  in   7.  Lev.  112.  was  a  Queftion  upon  the  Right 

cii  repairing  a  Bridge:    There  the  Information  brought  againft 

1  them 
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them  ibr  not  reparing  it,  was  tried  at  the  Bar,    by  a  MiddJefex 

jury.     That  was  done  by  Conjcnt :  And  it  was  a  Sort  of  Civil 

Rii^ht  that  was  to  be  tried.     However,  if  it  be  confidered  as  a 

'^Criminal  Cafe,  All  the  Inhabit  mils  ©f  the  County  were  interefi:ed» 

The  true  Rule  about  Suggeflions  entered  upon  the  Record,  is^ 
**'  That  the  Facts  proving  that  a  fair  and  impartial  Trial  can 
■*'  not  be  had  in  the  ordinary  Courfe,  muft  be  thcmfchrs  fuggejied 
•"  upon  the  Record."  Whereas,  herq,  it  is  only  a  Conclufion 
w/Viioa/ Premiffes ;  It  is  onXy  fuppofed,  conjeBnred,  "they  verily 
'^'  believe,"  that  there  can  not  be  a  fair  and  impartial  Trial  by  a 
Jury  of  the  City.  Nor,  in  the  Nature  of  the  "Thing,  can  fuch  a 
■Suggeftion  be  credited.  It  does  not  follow,  that  becaufe  a  Man 
■voted  on  One  Side  or  on  the  Other,  He  would  therefore  perjure 
Himfelf,  to  favour  that  Party,  when  iworn  upon  a  Jury.  God 
forbid !  The  Freemen  of  this  Corporation  are  not  at  all  interefted 
in  the  perfonal  Conduft  of  thefe  Men  upon  this  Qccafion  :  The 
fame  Realbning  would  juft  as  well  include  .AH  Cafes  oi  ,Ele':iion^ 
Riots. 

Therefore,  though  He  had  no  Doubt,  He  faid,  of  the  Autho- 
rity and  Jurifdiolion  of  the  Court,  to  award  the  Venire  into  ano- 
ther County,  upon  a  Suggeftion  of  Fadts  clearly  and  fully  proved 
to  the  Court,  fliewing  "  that  a  fair  and  impartial  Trial  can  not 
■"  be  had  in  the  County  where  the  Fadl  is  laid;"  yet  He  was 
as  clear,  that  in  this  Cafe  there  was,«i?  Sort  of  Foundation  ioi  fuch 
a  Suggeftion  being  entered. 

Fer  Cur — unanimoufly 

Rule  discharged. 

W;.:D.ean  and  Chapter  oiGlouceJler  verfus  Flit  etal.  "Irin.  1767^ 


Hex  verjus   Pitt-: 
"Rex   verfus   Mead. 

T'H  E  Defendants  having  been  eonv idled  of  Bribe r-y  at  an 
EleSlion  for  Members  of  P arliament ,  upon  an  Information 
'granted  by  the  Court,  as  at  Cofnmon  Law ;  The  Court  had  a 
.Doubt  about  the  Sentence  they  fhould  pronounce  upon  them. 

It  was  argued  on  Friday  laft,   (the  25th  of  tliis  InftaiU  June) 

.by  Sir  Fletcher  Norton,  Solicitor  General,  Mr.  MortQn,  and  Mr. 

P^^r.tIV;.  Vox.  III.  ,D  d  'Tburh^.P 
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T'hiirlow  for  the  Defendants;  and  by   Mr.   Serjeant  Davy,  Mr. 
Serjeant  Bwland  and  Mr.  Popham  for  the  Profecutor. 

"^he  Counjcl  for  the  Defendants  argued,  that  this  Court  had 
710  lurifdiftion  at  Common  Lcrw,  to  punilh  Bribery  at  Eledrions 
to  ParUament.  There  is  ?io  Injiance  of  any  fuch  Judgment  given 
by  this  Coort :  Which  proves  that  there  can  be  None  given  by 
.tbe77t. 

The  Houjf  of  Commons  are  the  proper  Judges  of  this  Matter. 
4  Injl.  23.  T^homas  Longs  Cafe,  of  Wejlbury,  was  adjudged  in 
the  Houfe  of  Commons,  fecundum  Legem  et  Conjuetudinem  Parli- 
cmenti:  And  the  Mayor  was  fined  and  imprifbued ;  and  Long, 
removed. 

Lord  Mansfield — That  was  iox  z.  Contempt -,  in  which 
Cafe  the  Houfe  of  Commons  had  Jurifdidlion.  The  latter  Part 
can  not  be  true  :  There  could  be  no  Fine  fet  there;  It  mud  have 
been  in  the  Star  Chamber. 

The  Counfel  for  the  Defendants  proceeded. 

If  this  Court  can  give  any  Judgment  at  all,  it  can  be  no  more 

than  a  Judgment  "  quod  conviSlus  ejl;"  As  the  two  Years  limited 
2  G.  2.      i^y  t);^e  *  Statute  are  not  yet  expired.     For,  otherwife,  the  Party 
'  ^''"  might  be  liable  to  a  double  Punifliment   for  the   fame  Offence : 

Since  any  common  Informer  may  flill  bring  an  Ad:ion,  being 
within  the  Time  limited ;  And  the  Offender  will  after  Judgment 
be  liable  to  the  Penalty  of  Five  Hundred  Pounds,  and  alfo  to  the 
t  V.  2  G.  2.  Difabilities  mentioned  in  the  -|-  Statute. 


c.  24. 


•c.  24.  S  7- 
*r.d  §  ult. 


In  Rex  v.  Luckiip,  2  Sir  y.  S.  1048,  upon  the  Gaming  Adl, 
the  Judgment  was  only  *'  Ideo  convi^us  ejh"  And  that  was  after 
Argument  and  Confideration. 


'G' 


Here,  indeed,  the  Adlion  may  be  brought  for  the  Penalty  of 
Five  Hundred  Pounds,  without  fuch  a  Judgment. 

The  Court  may  therefore,  in  the  prefent  Cafe,  either  give  this 
Judgment  "  quod  convictus  ejl ;"  ox  pojlpone  -xnA  fufpend  thu  giving 
any  Judgment,  till  after  the  Expiration  of  the  limited  Time. 

At  leaft,  the  Punifliment  ought  to  be  greatly  mitigated,  in 
Cafe  the  Court  fliould  now  give  any  Judgment  at  all. 

The  Counfel  pro  Rege  f^iid  The  Statute  of  2  G.  2.  f.  24.  does 
■r.ot  -take  away  the  Offence  at  Common  Law:  It  only  intiidsa 

new 
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new  further  Penalty.  Therefore  the  Court  may  now  inflid  the 
Common  La'w  Punifliment :  The  Legiflature  have  only  inflid:ed  an 
additional  One.  The  Punidiments  inflicflcd  bv  this  Adt  are  cu- 
midative.  ^een  v.  JVigg,  Salk.  460.  Hawk.  P.  C.  178.  And 
They  cited  2  Hales  Hiji.  P.  C.  191.  to  prove  that  the  Party  may 
ftill  be  indifted  at  Common  Law.  But  they  made  a  Doubt 
Whether  an  Adion  could  be  brought  upun  the  Statute,  after  a 
Judgment  given  againfl  the  Defendant  at  Common  Law. 

This  is  now  to  be  confidered  in  the  fame  Manner  as  if  it  v/ere 
a  Convidlion  upon  an  Indict7ncnt :  For,  whether  the  Court  had 
thought  proper  to  grant  an  Information  or  not,  yet  the  fime  Con- 
viction might  have  been  obtained  upon  an  Indictmeiit.  Hovv^- 
ever,  it  appears  by  the  Words  of  the  Statute  itfelf,  ("  or  being 
■*'  any  otherwife  lawfully  convi(5ted  thereof,")  that  an  Information 
might  properly  be  granted  within  the  limited  Time  of  Two  Years. 

Lord  Coke  in  2  Inji.  200.  (upon  W.  i.  c.  20.  de  Malefactorikis 
in  Parcis,)  fays.  It  is  a  Maxim  iii  the  Common  Law,  "  That  a 
*'  Statute  made  in  the  Affirmative,  without  anj^  Negative  ex- 
■"  prefled  or  implied,  does  not  take  away  the  Common  Law." 

Lucas  336.  The  King  againft  Dixon  and  his  Wife,  An  In- 
didtment  for  keeping  a  Gaming-houfe,  is  in  Point.  That  was 
laid  "  contra  formam  Statiiti,"  and  was  brought  within  the  Time 
limited  by  the  Statute  for  bringing  the  Adlion  for  the  Penalty. 

In  6  Mod.  42.  Reginav.  Orbell — There  is  no  fuch  Ohjeftion  j 
And  yet  it  appears  by  the  Record,  that  the  Indidlment  was 
brought  within  the  limited  Time. 

In  Rex  v.  Woljion,  Fitz-Gibb.  66.  (for  Bkfphemy,)  the  above- 
mentioned  Maxim  was  laid  down.     So  in  Rex  v.  Robinfon,  Tr. 
1759.  32,  33  G.  2.  B.  R.  Yet  there  the  Parifh  might  have  pro- 
-ceeded  for  the  Allowance.     [V.  ante,  p.  799.] 

The  Adl  of  2  G.  2.  c-  25.  does  not  take  away  the  Common 
Law  proceeding  for  Perjury. 

Though  the  Reafons  urged  might  be  an  Objeftion  againft  ac- 
tually punifliing  them  a  fcond  Time,  yet  the  mere  Apprehenfion 
of  a  fccpnd  Punilhment  is  no  Reafon  againft  punifliing  them 
once. 

In  2  Shower,  30 — Rex  v.  Stanton,  Judgment  was  given  for  the 
jKing  upon  the  Information,  though  an  Adion  lay  for  the  Party. 

I  And 
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And  very  few  Profecutions  are  commenced  at  Common  Law, 
for  the  Fafts  punifliable  by  fiich  Ads  of  Parliament  as  this  is. 

T^be  Coiinfel  for  the  Defendants  repUed,  That  though  a  Pro- 
fecutor  may  have  an  Election  oI  One  of  two  Remedies,  yet  that 
does  not  at  all  tend  towards  proving  "  that  He  fhall  have  Both." 
It  is  contrary  to  the  Law  of  this  Country  j  It  is  contrary  to  natu- 
ral Juflice,  that  the  Party  fliould  be  twice  puniflied  for  the  fame 
Offence.  And  this  Judgment  now  prayed  againfl  the  Defendants, 
would  be  710  Bar-  to  an  Adion  in  a  Civil  Suit. 

"  Ideo  convicfus  cjl"  is  tht  proper  Judgment.  The  Difabilities 
will  follow  it  ;  And  the  Party  will  remain  open  to  an  Adion  for 
the  Penalty.  The  Judgment  ought  to  be  general :  The  Difabi- 
lities only  follow  as  a  ConJ'equence. 

This  Cafe  differs  from  the  Cafes  that  have  been  cited;  and  is 
not  at  all  like  Cales  of  a  Perfon  being  liable  to  both  chil  Adions 
and  criminal  Profecutions  for  the  fame  Matter:  For  they  are 
diverfo  intuitu ;  whereas  thefe  are  both  of  of  them  penal. 

The  Court  direded  an  Inquiry,  *' Whether,  y?;/c?  the 
*'  Ad  of  Parliament,  the  Propriety  of  granting  Informations 
"  before  the  Time  limited  for  bringing  an  Adion  upon  the  Statute 
"  was  expired,  h.d.d  hccn  Jblemnly  co7iJidered." 

Upon  Examination,  It  came  out  "  That  ;/<>  ObjeSlion  had  en^er 
"  been  made,  upon  the  Ground  of  the  Penalties  introduced  by 
*'  the  Ad:  Where  the  Affidavits  were  full,  the  Rules  had  been 
"  made  of  Courfe." 

Lord  Mansfield  now  delivered  the  Refolution  of  the 
Court. 

He  premifed,  that  wherever  a  Pradice,  which  is  wrong  or  un- 
realbnable,  has  happened  to  have  been  introduced,  for  want  of  a 
fufficient  Advertence  to  the  Confequence  of  it,  the  beft  Way  is 
to  fet  it  right  immediately,  affoon  as  the  Inconvenience  is  obferved, 
if  former  Cafes  be  not  affeded  by  the  Retrofped. 

BsiERRY  at  PkSlions  for  Members  of  Parliament  muff  un- 
doubtedly. He  faid,  have  always  been  a  Crime  at  Common  Law; 
and,  confequently,  pimifljable  by  Indictment  or  Information.  But 
the  Ad  of  2  G.  2.  c.  24.  has  introduced  a  very  fevere  Penalty  ; 
jn  Order  to  enforce  the  Laws  then  already  in  Being,  and  becaufe 
they  had  not  been  Jujficiefit  to  prevent  the  Evil.  It  enads  in  the 
2  iseventh 
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Seventh   Seftion, — "  That  if  any   Perfon,  claiming  a  Right   to 

**  vote,  rtiall  afk,  receive,  or  take  any  Money  or  other  Reward, 

*'  or  agree  or  contrad:  for   any,  either  to  give  his  Vote  or  to 

""  forbear  voting,  in   any  fuch  Eledion ;   Or  if  any  Perfon,  by 

■"  Himfelf  or  any  One  employed  by  Him,  Ihall  by  any  Gift  or 

♦*  Reward,  or  by  any  Proniife,  Agreement  or  Security  for  any 

*'  Gift  or  Reward,  corrupt  or  procure  any  Perfon  or  Perfons  to 

"  give  his  or  their  Vote  or  Votes  in   any  fuch  Eleftion ;  Such 

"  Perfon  fo  offending  iliall  for  every  fuch  Offence  forfeit  Five 

■*'  Hundred  Pounds  (to  be  recovered  as  before  direded,)  together 

"  with  full  Cofts  of  Suit ;  And  after  Judgment  obtained  againft 

"  him  "in  any  fuch  Adlion  of  Debt,  Bill,  Plaint  or  Information, 

■*'  or  fummary  Aftion  or  Profecution,  or  being  an^  otherwise 

*'  LAWFiTLLY  CONVICTED  THEREOF,  (hall  for  ever  ht  difahled 

*'  to  voU  in  any  Eledlion   to  Parliament,  and  alfo  to  /joM  any 

"  Office  or  Franchife  as  a  Member  of  any  City  Burrough  Town- 

*'  Corporate  or  Cinque  Port,  as  if  naturally  dead."     And  the 
laft  Claufe  limits  the  Profecution  to  be  within  tisDO  Tears. 

It  is  true,  that  fome  Informations  at  Common  Law  \i-i.vz,fince 
the  Commencement  of  this  Adt,  been  applied  for  and  granted, 
noithin  the  two  Years.  But  it  now  appears,  upon  looking  into 
the  Matter,  that  the  granting  fuch  Informations  at  the  Suit  of  a 
Profecutor,  Jiihfequent  to  the  Making  of  this  Ad  of  Parliament, 
was  a  Point  7iever  litigated  or  argued,  or  particularly  cojifidered:  It 
probably  was  thought  warranted  by  Spinage%  Cafe,  in  the  Bur- 
rough  of  ^<^/;/^i?;2;  *  which,  very  likely,  was  apprehended  to  be  *  P-i754.j^ 
a  Precedent  for  it ;  though,  in  Fad,  it  was  7iot  a  Precedent  for  ^7  •  •  • 
granting  thefe  Informations  for  Bribery  at  Eledions  of  Members 
toferve  in  Parliament  j  being,  as  it  appears  now  it  comes  to  be 
looked  into,  only  for  Bribery  at  the  Eledlion  of  a  Mayor  of  the 
Corporation.  In  fuch  Informations  as  are  carried  on  by  private 
Profecutors,  the  Cojls  ftand  upon  a  very  different  Foot  from  the 
Cofts  given  to  thofe  who  fue  upon  this  Statute :  This  Ad  gives 
the  Perfon  who  recovers  the  Penalty,  fidl  Coils  of  Suit. 

This  Crime  certainly  flill  remains  a  Crime  at  Common  Law, 
The  Legiilature  never  meant  to  take  aivay  the  Common  Law 
Crime;  but  to  add z  penal  Adion. 

This  appears  by  the  Words,  "  or  being  any  other  wife  lawfully 
"  convided  thereof:"  And  We  are  All" of  Us  clear,  "  that  it 
*'  fill  remains  a  Crittie  at  Common  Law."  And  the  prefent  Con- 
vidion,  upon  an  hiformation  gra?ited  by  the  Court,  is  juft  the 
fame  as  if  the  Defendants  had  been  convided  upon  Indictments 
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But  this  Cafe  has  raifed  a  great  Doubt  in  our  Minds,  upon  the 
Propriety  of  granting  Informations  •within  the  two  Years. 

The  (hewing  Caufc,  and  the  Trial,  may  be  auxiUary  to  the 
penal  Adlion.  After  ConviSlion,  the  Court  is  under  a  great  Dif- 
ficulty "  luhat  Punijloment  to  inflidl;"  Not  knowing  whether  the 
penal  Adlion  may  follow,  or  not. 

As  at  prefent  advifed.  We  All  think.  That,  in  general,  the 
Court  never  ought  to  interpofe  by  Information. 

After  Judgjnent  for  the  Penalty,  they  certainly  would  not  in- 
terpofe, to  grant  a  fecond  Profecution  in  an  extraordinary  Way, 
by  Information, 

By  Parity  of  Reafon,  It  ought  not  to  be  granted  while  the 
Perfon  is  liable  to  fuch  Judgment. 

//'there  is  Evidence  to  conviSl,  there  is  Evidence  to  fupport 
the  ABisn  of  a  Common  Informer. 

There  may  poflibly  be  particular  Cafes,  founded  on  particular 
Heafons,  wliere  it  may  be  right  to  grant  Informations,  defcre  the 
■limited  Time  for  commencing  the  Profecution  is  expired:  But 
the  prefent  Cafe  is  not  One  of  them.  And  the  Court  now  con- 
liders  thefe  two  Defendants  as  re7naini7ig  fill  liable  to  the  For- 
feiture and  Dilabilities  diredied  by  the  Adt  of  2  G.  2.  as  the  Time 
limited  for  commencing  Profecutions  upon  it  is  not  yet  expired: 
And  therefore  in  adjufting  the  Punifliment  which  ought  at  pre- 
fent to  be  inflifted  upon  them,  they  do  not  conlider  it  as  a  Pu- 
nilhment  adequate  to  their  Offence;  but  as  an  additional  Punilh- 
ment,  over  and  above  the  Punilhments  infli(fled  by  the  Adl  of  Par- 
liament ;  to  which  Statute-Puiiilhments  thty  fill  remain  liable. 

Therefore,  fince  Both  of  them  have  already  fuitered  Imprifn- 
meiit  for  fome  Time,  They  only  Order  that 

Pitt  be  imprifoned  for  Six  Months  longer; 

and 
M-EAD,  for  Three  Months  longer. 
V.  pof.         ,     and 

The  End  oi  Trinity  Term  1762^     2  G.  3. 

Michaelmas 
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.Governor  and  Company  for  fmelting  down  Lead,   &'c..  p^jday,  i* 
verfus  Richardfon  Efq;  and  Others.  n°^-  '7^*- 


T 


■^  H  I  S  was  an  A6Kon  of  Trefpafs,  for  taking  Goods,  by 
Way  of  Diftrefs ;  tried  in  Cu7nberland ;  and  a  Verdia 
for  the  Plaintiffs,  fubjedl  to  the  Opinion  of  the  Court 
upon  a  Cafe  referved  j  The  State  of  which,  was  long.; 
But  the  Question  contains  All  that  is  neceflary  to  be  reported. 

It  was,  "  Whether  the  Plaintiffs,  Lejfees  of  certain  Lead- 
"  Mines  in  the  Parifh  oi  Aldjlone  in  the  County  oi  Cumberland, 
•'  rendering  as  Rent  a  certain  Part  of  the  Lead-Ore  gotten 
'<  thereout,  were  liable,  in  refpedl  of  the  faid  Lead-Mines,,  to  he 
^'  rated  to  the  Relief  of  the  Poor." 

This  Cafe  was  firft  argued,  on  'Tiiefday  15th  of  "^une  1762  ;  by 
Mr.  Clayton,  for  the  Plaintiffs,  and  Mr.  Tates,  for  the  Defendants. 

Mr.  Clayton,  on  Behalf  of  the  Plaintiffs,  argued  That  they 
were  not  liable  to  be  rated,  upon  the  Fads  ffated  in  this  Cafe. 

They  are  not  within  43  Eliz..  c.  2.  which,  in  naming  the 
Perfons  rateable,  mentions  Occupiers  of  Co^/-Mines,  but  avoids 
-the  Mention  of  any  other  Sort  of  Mines. 

Lead,  Tin,  or  Copper-Mines  are  wholly  fludluating  and  un- 
certain, as  to  Profit  or  Lofs  :  They  may  happen  to  produce  no 
Profit  at  all  to  the  Adventurers ;  nay,  they  ar<e  very  frequently 
detrimental  to  thofe  who  hire  and  work  them.  And  it  is  not 
flated,  that  thefe  Lead-Mines  produced  any  Profit  to  the  Le/J'ees ; 
though  they  did  to  the  Leffors.  And  therefore  Lead,  Tin  and 
;Copper~Mines  .pay  to  tht  Land-Tax,  which  is  a  Charge  upon  the 
.2  Landlord', 
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Landlord;  whereas  the  Poor-Tax  is  a  Charge  upon  the  Leffec, 
who  may  be  a  Lofer,  inftead  of  a  Gainer.  But  the  Reafon  why 
Lead,  Tin  and  Copper-Mines  pay  even  to  the  Land-Tax  is  be- 
caufe  they  are  exprejsly  mentioned  and  fpecified  in  the  Land- 
Tax  Adls. 

Lead-yiints  have  never  been  ufed  to  be  taxed.  They  are  not 
taxed  in  the  Counties  of  Tork,  Durham,  Northumberland,  Cum- 
berland and  Derby,  nor  in  North  Wales;  nor  the  Tin-Mines  in 
Cornwall.  And  thefe  recent  Inftances  in  1757  and  1758,  and 
1760  and  1 76 1,  are  of  no  Sort  of  Weight. 

The  Expences  of  thefe  Mines  may  exceed  the  Profits :  And 
the  Profits  are,  at  beft,  uncertain  cafual  and  precarious;  and  as 
much  fo,  as  the  Heriots  and  other  cafual  Profits  of  a  Manor;  which 
were  determined  not  to  be  rateable  to  this  Tax,  in  Rex  v.  Vande- 
luall,  P.  33  G.  2.  B.  R.  [V.  ante,  p.  991.] 

Mr.  Tales,  contra,  for  the  Defendants,  argued  that  the  Occu- 
piers  of  Lead- Mines  are  liable  to  this  Rate. 

They  are  equally  within  the  Reafon  and  Meaning  of  43  Eliz. 
£.  2.  as  CW-Mines  are:  And  that  Adl  only  names  Co^Z-Mines 
by  way  of  Injlance  or  Exafnple ;  but  intends  to  take  in  all  other 
Mines  alfo.  So,  when  Executors  only  are  fpecified  in  an  Ad;  of 
Parliament,  it  fhall  neverthelefs  include  Adminiflrators :  And 
where  the  Warden  of  the  Fleet  only  is  particularly  named,  yet  it 
ihall  be  extended  to  all  Gaolers. 

The  Land-Tax  Adts  fpeak  of  Mines  in  general :  And  the  Aft 
of  17  G.  2.  c.  xi-  (relating  to  improved  Waftes  and  drained 
Marih-Lands)  after  reciting  the  Words  of  43  Eliz.  (which  are 
"  Occupiers  of  Co^Z-Mines,")  repeats  them  in  the  enafting  Part 
,by  xS\t general Ttxva.  "Mines." 

CoAL-Mines  are  as  uncertain  and  precarious,  as  other  Mines: 
And  yet  they  are  fpecifically  made  liable.  Even  'Tithes  are  fluc- 
tuating in  their  Value. 

If  any  of  thefe  are  rated,  at  Times  when  they  are  not  profita- 
ble, the  proper  Remedy  is  by  way  of  Appeal. 

These  Mines  may  bring  in  an  immenfe  Profit:  And  they  cer- 
tainly introduce  many  Poor  into  the  Parilh. 

Profits    of    Manors    are   not  annual  Profits;    No  more 

Arc  the  Profits  of  Timber :  But  Profits  of  a  Market  are  rateable 

I  to 
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to  the  Poor.     Da/ton,  cap.  73.  p.  165.  So  ai'e  all  Things  that 
yield  a  yearly  Revenue, 

yir.  Clayton,  in  Reply,  enforced  what  He  had  before  urged; 
and  obferved,  as  to  17  G.  2.  c.  37.  that  it  refers  to  43  EHz. 
And  therefore  the  general  Word  "  Mines"  muft  be  underflood 
ionly  oi  Juch  Mines  as  are  therein  fpecified,  mz.  C^^zZ-Mines. 

The  Court  and  Counsel  agreed  that  it  muft  be  deter- 
jiiined  upon  the  general  Queftion,  "  Whether  Lead-Mines  are 
"  ratable  to  the  Relief  of  the  Poor." 

Lord  Mansfield  faid  that  this  was  a  very  extenfivc  and 
eneral  Queftion,  with  regard  to  the  Property  of  many  Perfons  in 
the  Kingdom ;  and  would  have  it  argued  again  :  And  He  wiflied 
that  the  FaSl  of  rating  even  Coal-Mines  might  be  inquired  into. 
If  they  be  not  always  rated,  it  muft  arife  from  fome  other  Reafon 
than  the  Conftxudion  of  the  Adl  of  Parliament. 

Mr.  Juftice  Wilmot  mentioned  an  Aft  of  Parliament 
made  in  fame  Reign  (31  Eliz.  c.j.)  where  the  Legiflature  fpeak 
of  "  any  Mineral  Works,  Coal-Mines,  Quarries,  &c." 

Ulteriiis  Concilium. 

N.  B.  The  Certificates,  procured  fubfequent  to  the 
foregoing  Argument,  tended,  in  general, 
to  ftiew  "  that  it  was  not  ihe  Ufage,  to  tax 
"  Lead-Mines." 

Lord  Mansfield  now,  upon  a  fecond  Argument,  ftated 
the  Queftion  (for  the  Obfervation  of  the  Bar)  to  be  this ; — "Whc- 
■"  ther  the  Plaintiffs,  who  are  LeJ'ees  ofhEAV-Mines  within  the  , 
"  Parifli  of  ^/,:^/(3«^,  who  pay  no  Rent,  but  only  a  certain 
*'  Part  of  the  Ore  raifeJ,  are  liable,  in  refpeSl  thereof,  to  be 
•"  rated  to  the  Relief  of  the  Poor." 

Mr.  Solicitor  General  (Sir  Fletcher  Norton)  for  the  Plaintiffs, 
at  prefent,  only  ftated  the  Cafe. 

Mr.  Morton,  contra,  for  the  Defendants  (the  Juftices  and  Pa- 
rilh  Officers)  infifted  that  tlie  Uncertainty  of  the  Profit  to  the 
Lajidlord  made  no  Difference,  as  to  the  Leffee. 

He  argued  that  Lead-MLnes  were  ratable ;  and  urged,  that  Coal- 
, Mines  were  only  mentioned  by  way  of  Example,    in  43d  Eliz.    ■ 

.  Part  IV.  Vol.  IIL  Ff  The 


1344         Mich.  Terni  3  Geo.  ^.   B.  R. 


The  Cafe  o£  Rex  v.  Fandewa//  is  not  at  all,  He  faid,  applica- 
ble to  t/jis  Cafe :  T/jdt  Cafe  went  upon  anothcj-  Pcrjon's  having 
been  already  rated  for  the  Cafual  Profits  ;  and  not  upon  the  Un- 
certainty  of  the  Profits.     There,  the  fame  Fund  was  taxed  tiaice. 

The  Surface  of  the  Ground  is  leffened  in  Value,  by  the  Wor- 
king of  the  Mines.  Confequently,  if  the  Surface  be  taxed  at  lefs 
than  it  ufed  to  be,  the  Complement  ought  to  be  made  up  by  the 
Tax  upon  the  Lelfee  of  the  Mines.  And  the  Labourers  in  Lead- 
Mines  equally  gain  Settlements,  as  other  Servants  of  the  like 
Kind  do- 
Lord  Mansfield  prevented  Mr.  Solicitor  General  from 
replying :   For  that  the  Cafe  was  too  plain  to  need  it. 

He  ftated  the  Queflion,  as  above ;  and  obferved  that  the  Words 
of  the  Atl  of  43  £//;;!;.  c.  2.  are  "  CW-Mines,"  not  mentioning 
any  other  Kind  of  Mines  :  And  that  is  equal  to  an  exprefs  Ex- 
ception or  Exclufion  of  all  other  Mines.  For,  Co^Z-Mines  are 
not  Lead-Mines,  Tin-Mines,  Copper-Mines,  Iron-Mines,  or 
any  other  but  Coal-Mines :  And  there  were,  at  that  Time,  other 
Mines  in  this  Country. 

Thefe  other  Mines  ai'e  governed  by  particular  Laws.  The 
Worker  of  them  is  not  always  the  Owner  of  the  Soil.  The  par- 
ticular Laws  of  them  give  the  Right  of  Working  (under  certain 
Regulations  and  Conditions)  to  other  Perfons  than  Owners  or 
Leffors,  or  Perfons  having  any  Right  of  Property  in  them.  T'his 
alone  might  be  a  fufficient  Reafon  to  except  them  out  of  this  Ad: 
'of  Parliament.  And  as  there  7nay  be  a  Reafon  for  theJlriSi  Letter 
of  the  Statute,  and  None  appears  for  extending  it  beyond  the  Let- 
ter, We  have  no  Ground,  or  Authority,  or  Pretence  for  giving 
it  that  extenfive  Conftrudion ;  Nor  is  there  any  Foundation  for 
imagining  that  the  Legiflature  meant  fo. 

And  the  Fadl,  upon  Certificate  (though  the  Certificates  do  not 
cxaftly  concur  in  every  particular)  appears  to  be  "  That  Lead- 
"  Mines  are  not  rated  throughout  Etigland ;  and  particularly  in 
"  Derby fl.iire,  SomerfetJJ?ire  and  Cornivall."  And  my  Brother 
Adams,  who  was  dehred  by  Us  to  inquire,  gives  the  fame  Ac- 
count, upon  his  Return  from  the  Weltern  Circuit,  with  regard 
to  the  Tin-Mines  in  Cornwall. 

I  am  now  keeping  clear  of  Inhabitancy,  which  is  no  Part  of 
this  Cafe:  For  thefe  Perfons  are  not  rated  as  Inhabitants,  but 
■only  as  LeJJees. 

2  There- 
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Therefore  the  Police  ou2;ht  to  be  delivered  to  the  Plaintiff. 


£> 


Mr.  Juftice  Denison  concurred — In  the  4^d  oi EJizabeth, 
Coal-M-ints  are  put  as  an  Exception,  not  as  an  Example.  The 
Ipecifying  thc?7i  excludes  other  Sorts  of  Mines. 

Mr.  Juftice  Wilmot  alfo  coi-vcurred — Lead-Mm^  and 
:Ci5itf/-Mines  elfentially  differ,  as  to  the  Expence  o(  Fi'nJmg;  though 
not  fo  much,  in  the  Ex,pence  of  Wording.  There  is  infinite  Ex- 
pence  and  Uncertainty  in  Jindi/ig  Lead-Mines.  They  are  governed 
by  particular  Laws  :  And  the  Finder  is  obliged  to  pay  certain 
Proportions  to  the  Owner  of  the  Land. 

Therefore  it  is  reafonable  that  Lead-M'mes  fliould  not  be  put 
upon  the  fame  Foot  with  Co^Z-Mines  j  becaufe  there  is  lb  much 
greater  Rifque  in  the  Search  after  them;  even  fo  much,  that  ;i 
Man  may  be  ruined  by  it,  inftead  of  fucceeding. 

The  Legiflature  have  not,  in  tliis  Statute,  mentioned  Lead- 
Mines,  but  only  ,CW-Mines:  And  RxpreJJio  iinius  ejl  Exchijio 
alterius..   There  is  no  Reafon  to  think  they  meant  to  include  them. 

Therefore  this  Cafe  is  not  within  -the  Words  or  Meaning  of  that 
Ad.  And  I  think  this  is  confirmed  by  the  Adt  of  31  Eliz.  c.  7. 
againft  .the  eredting  and  maintaining  of  Cottages;  which  excepts 
*  "  Cottages  for  the  Habitation  of  Workmen  and  Labourers  in  •  V.  ^  s= 
*'  any  mineral  Works,  Coal-Mines,  Quarries,  ZS.c."  So  that 
■when  They  had  it  in  Contemplation,  They  fpecified  them  par- 
ticularly- 

Therefore  I  am  dear  that  this  A6t  of  43  Eliz.  c.  z.  does  iiot 
icxtend  to  XtW-Mines., 

+  Mr.  J.Fof- 
Per-^Cur.  -  terwasab- 

fen:. 

Let  the  Pojlea  be  delivered  to  tlie  Pxaij^jtiffs. 


Bird  verfus  Randall.  ^0,%!^ 

THIS  was  a  Cafe  referved  at  Niji  prius  at  Guildhall,  upon 
a  Trial  before  Lord  Mansfield,  in  an  Adlion  upon  the  Cafe, 
•wherein  a  Verdid;  was  given  for  the  Plaintiff,  and  Twenty  Pounds 
Damages  affeffedj  but  fubjeil  to  the  Opinion  of  the  Court,  upon 
a  Caie  ffated. 

.       .  .  The 
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The  Subilance  of  the  Cafe  ftated  was  fiiortly  this. 

The  Plaintiff"  Bird  and  One  Mary  Hogg  were  Silk-Dreffers,  and 
Partners  in  Trade.  And  Articles  of  Agreement  were  entered  into 
between  the  Plaintiff  £/ri  and  One  Burfordy  dated  25th  oi  Augufi 
1700;  Whereby  Burford  covenanted  with  Bird.,  \.o  fervc  the 
Plaintiff  5/ri/ and  the  faid  Mary  Hogg  and  the  Survivor  of  them, 
as  a  Jcur}iey-}>ian  in  their  faid  Trade  and  Bufmefs  of  Silk-DrelTers, 
for  five  7\'ars  from  the  Date  j  and  to  work  at  the  ufual  and  ac- 
cul^omed  Hours  daily,  and  not  to  difcover  the  Mylleries  of  the 
Trade,  or  the  Secrets  of  the  Plaintiff^  and  his  faid  Partner :  And 
Bird  covenanted  to  pay  Burford,  weekly,  Twenty  Shillings  a 
Week  for  his  Work.  And  for  the  true  Performance  of  all  and 
every  the  Covenants  and  Agreements  contained  in  the  Articles, 
Each  Party  bound  himfelf  to  the  Other  in  the  Penalty  of 
One  Hundred  Pounds. 

The  Cafe  then  goes  on,  and  ftates  that  Burford  accordingly 
entered  into  the  faid  Service,- under  the  faid  Articles ;  and  that  he 
cqntinued  therein  till  19th  of  September  1761  ;  when  the  De- 
fendant, knowing  of  the  faid  Articles,  perfuaded,  procured,  and 
ENTICED  Him  to  depart  from  and  out  of  it :  And  He  accordingly 
did  fo ;  and  never  returned  again  into  it. 

It  further  ftates,  that  the  Plaintiff  Bird,  in  Trinity  Vacation 
1761,  and  before  the  Commencement  of  the  prefent  Adtion  againft 
Randall,  brought  an  Adion  of  Debt  againft  Burford  for  the 
Penalty  of  One  Hundred  Pounds  for  his  departing  out  of  the  faid 
Service;  and  obtained  a  Vcrdid  and  Judgment  againft  him  in 
the  faid  Adtion,  and  recovered  the  faid  Money,  with  Cofls  ;  But 
the  faid  Monies  (the  Debt  and  Cofls)  fo  recovered  were  not  ac- 
tually paid  to  him  by  the  f  lid  Burford,  till  the  29th  of  March 
i-jbi;  which  wa"s  after  the  Comynencemejit  of  the  prefent  Adion, 
but  before  it  came  on  to  be  tried. 

The  prefent  Adlion,  (v/hich  is  an  Adion  of  Trefpafs  upon  the 
Cafe, J  is  brought  by  the  same  Plaintiff  Bird,  againlt  the  pre- 
fent Defendant  Randall,  for  the  enticing  and  seducing 
the  faid  Burford  out  of  the  Plaintiff's  Service. 

The  Quef^ion  was,  "  Whether  the  prefent  Adion  be  main- 
**  tainable  or  not,   under  the  CircumiVances  of  this  Cafe." 

It  was  firfl  argued  on   T'uefday  2 2d  of  fune  1762,  by  Mr. 

Sto'we,  for  the  Plaintiff,    and  Mr.  yjjhurft,  for  the  Defendant-; 

And  again,  on  Friday  the  12th  of  this  Month  of  November  1762, 

I  by 


ich.  Term  5  Geo.  3.  B.  R.         1347 


by  Sir  Fletcher  Norton,  Solicitor  General,  for  the  Plaintiff,  and 
Mr.  Morton  for  the  Defendant. 

Upon  the  firft  Argument,  The  Court  did  not  declare  any  Opi- 
nion ;  but  only  threw  out  fome  Doubts,  by  way  of  breaking  the 
Cafe ;  and  delired  to  hear  it  argued  again. 

Mr.  Solicitor  General — The  Quefrion  is.  Whether  the  Plain- 
tiff, who  has  already  recovered  the  Penalty  againfl  the  Servant, 
can  bring  this  Action  againfl  the  Seducer. 

He  agreed,  "  that  if  the  Plaintiff  had  once  received  a  /«//  Sa- 
*'  tisfadion  for  th^Jhiie  Thing,  he  could  not  recover  a  fecond;" 
**  And  alfo,  "  that  a  Recovery  of  a  Penalty  upon  a  Deed  is  a  full 
*'  Bar  to  an  Adlion  to  be  brought  upon  that  Deed."  But  He 
faid.  It  muft  be  allowed  to  Him,  that  the  Party,  to  whom  the 
Deed  is  made,  may  bring  either  Covenant  or  Debt,  at  his  Elec- 
tion J  And  that  a  Jury,  in  an  Adtion  of  Covenant,  even  upon  fuch 
a  Deed  where  there  is  a  Penalty,  are  not  confined  to  give  Damages 
within  the  Penalty,  but  may  go  beyond  it. 

He  repeated  his  Conceffion,  "  that  a  Perfon  who  has  once  re- 
**  covered  a  full  and  complete  Satisfadlion  from  One  Man,  ihall 
"  not  recover  it  again  againft  Another  for  th^fiime  Thing  i"  as 
upon  indorfed  Notes;  or  upon  Trefpaffes  committed  by  feveral 
Perfons ;  or  upon  a  Refcue  and  Efcape ;  Or,  the  Penalty  on  Breach 
of  a  Covenant  in  a  Leafe ;  or  in  an  Ailion  of  Waffe. 

But  He  denied  that  here  has  been  a  full  Satisfadlion  or  Re- 
compence  for  the  fame  Thing. 

A  Sedudion  of  a  Covenant-Servant  is  undoubtedly  a  good  Caufe 
of  Aclion  againff  the  Seducer :  And  it  arifes  ex  DeliSlo,  ex  Maleficio. 
But  the  Ground  of  Adlion  againff  the  Servant  himfelf  arifes. ^aj 
ContraSlu. 

:  Therefore  a  Recovery  in  an  Adion  for  tl  Breach  of  ContraSi 
againil:  One  Perfon,  can  not  be  a  Bar  to  an  Adion  againft  Ano^- 
ther  for  a  Tort. 

.  Bars  muft  be  reciprocal.  But  the  Servant,  in  a  fubfequent 
Adion  againft  him,  could  not  have  made  Ufe  of  a  Recovery 
againft  the  Seducer:  Neither,  therefore,  ought  the  Seducer  to 
make  ufe  of  the  Adion  againft  the  Serva7it.  It  is  not  a  full 
Satisfadion  according  to  the  Circumftances  of  the  Cafe. 

■  Part  IV.  Vol.  III.  G?  If 
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If  an  Offeader  in  Perjury  be  punifhed,  That  fliall  not  hinder 
the  Suborner  from  being  punilhed  too. 

The  A(ftJon  againft  the  Servant,  and  that  againft  the  Seducer 
are  diverjb  intuitu  :  And  the  Recovery  in  One  can  not  be  a  Bar  to 
the  Other. 

There  are  Cafes  to  this  EfFed ;  though  not  in  Point. 

In  Cafe  of  an  Adlion  brought  againft  me  by  the  Inftigation  of 
a  third  Perfon,  or  of  a  Violation  of  my  Property  ;  I  may  have  a 
Remedy  not  only  againft  the  Injurer,  but  ahb  againft  the  Infti- 
gator.  Aleyn  T^.  Newnian  v.  Zachary,  M.  22  C.  2.  And  a  Cafe 
there  put  by  Hale,  of  Slander  of  Title  j  where  the  Perfon  whofe 
Title  is  (landered,  fliall  have  an  Adlion  againft  Him  that  caufed 
the  DJ^urbaruce,  though  he  has  Remedy  againft  the  TreipalTor. 
A  Recovery  is  no  Bar,  unlefs  it  be  a  Recovery  of  the^/wt' Thing; 
.a  Satisfadion  for  the  v  try  fame  Injury.  So  it  is  on  Notes  of  Hand ; 
So,  on  Torts ;  It  muft  be  the  fame  Trefpafs.  Whereas  here,  the 
Cafes  of  the  two  Defendants,  the  Servant  and  the  Seducer,  are 
very  diiferent :  The  Injuries  are  different  Injuries. 

Befides,  at  the  Time  of  bringing  the  prefent  Adion,  there 
<was  no  cMual  SalisfaSlion  had  :  P"~or  though  there  Wiis  Judgment, 
-there  was  tio  Execution.  Therefore  it  ought  to  have  been  pleaded. 
Eut  what  has  arifen  fmce  the  Commencement  of  the  Adion 
could  not  be  given  in  Evidence  in  Bar  oi  itj  though  it  might, 
in  Mitigation  of  Damages:  And  they  have  had  the  Benefit  of  it, 
in  Mitigation  oi  Damages. 

It  has  been  faid,  "That  this  was  Damnum  fine  Injuria:" 
■which  I  deny.  For  Damages  were  here  proved:  And  if  they 
liad  not;,  the  Law  \vould  imply  an  Injury,  whether  it  could  have 
been  diredtly  proved,  or  not. 

It  is  -not  like  ereding  a  new  Building,  fo  as  to  ftop  the  Lights 
■of  a  Houfe.  Here,  tiie  Sedudion  itfelf  was  a  Wrong  and  an  In- 
jury to  the  M  after- 
It  has  been  faid,  '*  That  the  Servant  was  only  liabh  to  One  Hun- 
**  dred  Pounds  Penalty:  after  paying  which,  any  Man  might 
"  hire  him."  To  which^  I  anfwer.  He  could  not  do  it,  nvhilji 
"  the  Servant  was  under  the  unexpired  Contrad  with  the  for- 
-"  mer  Mafter." 

Mr. 
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l\\x.  Morf07i,  contra.  For  the  Defendant,  argued  Th;tt  the  Re- 
covery againft  Bur  ford  the  Servant  was  -i.  J'till  ■M\d  complete  Satil- 
fiidion  for  the  Injury  done  to  the  Plaintiif :  And  He  has  made 
h\s  Election,  to  bring  his  Aftion  againfl:  ^i^r/or^  for  the  Penalty, 
■which  is  the  jYipulated  ^antian  of  the  Damages  for  the  Breach 
of  the  Contraft,  and  can  not  be  exceeded.  'Tis  Hke  a  Noinhie 
Pcsncz,  for  plowing  up  Swerd-Land  :  And  Burford  could  not 
have  been  relkved  againft  the  Penalty  .recovered ;  Neither  could 
Bird  have  aHV  further  Satisfaction.  He  has  already  received 
fill  the  Satisfadtion  ftipulated :  And  He  can  not  lliew  any  fur- 
ther Damage. 

In  T'refpafs,  there  lliall  be  but  07ie  Satisfaction  fatonc  Jniriry; 
■though  feveral  Parties  arexoncerned  in  doing  the  Injury:  A  Re- 
covery againft  One  of  the  Trefpaflers,  or  a  Releafe  to  One  of 
them,  will  be  a  Bar.  HoL  66.  Cocke  x.  Jennor. is  full  and  clear 
•to  this  Purpart. 

This  has  no  Analogy  to  Criminal  Cafes  j  which  are  only  for 
Example,  not  for  Satisfaftion :  Therefore  it  is  not  applicable  te> 
the  Cafe  of  Subornation  of  Perjury.  It  is  like  the  Cale  of 
iEfcape,  in  Cni.  Eliz.  237.  Saltejion  and  Offeky  v.  Payne;  where 
Satisfadion  acknowledged  upon  Record  was  a  Bar  to  the  Sheriff's 
Adion  againft  the  Defendant  who  efcaped.  So  Refcuers  Ihall  pay 
Nothing,  where  the  Debt  is  .received:  'Which  He  inferred  from 
■Congham's  Cafe,  in  Hutton  gS.  So  here,  the  Jlipulated  Damages 
being  received,  the  Plaintiff"  can  have  nojicond  Caufe  ef  Adlion  ex 
Malejicio. 

I  do  not  fee  how  Trefpafs  can  He  againft  the  Inftigator  of  a 
Trefpafs  ?    For  All  are  Principals,  in  Trefpafs. 

•In  Slander  of  Title,  a  Man  fuffers  a  general  \^oi%,  Juperadded- 
to'.the  particular  Damage  by  the  Ejedlment. 

In  the  cited  Cafe  hova  Aleyn,  there  was  Defamation,  as  well 
as  Lofs :  And  befides,  there  does  not  appear  to  have  been  any 
other  Satisfaction.  Wheceas,  here  has  .been  other  Satisfadlion  re- 
xeived. 

Upon  Mr.  .Solicitor's  JRcafoning,  the  Plaintiff  might  recover 
againft  feverdi  Perfons,  who  might  fuccej/ively  have  employed 
Burfsrd. 

Jt  was  not  neeeflary  to^^/£'<7</ this :  Any  thing  may  be  given  In 
Evidence,  which  ftiews  .that  there  is  no  »Caufe  of  Adlion  in  the 
.Plaintiff. 

2  -On 


1350        Mich.  Term  3  Geo.  5.  B.  R. 


On  the  following  Day,  Saturday  13th  November,  Mr.  Soli- 
citor General  proceeded  to  reply. 

He  agreed,  that  as  between  the  Mafler  and  the  Servant,  the 
Plaintiff  has  received  Satisfaftion  from  the  Servant:  And  He  fup- 
pofed  (though  he  knew  no  Cafe  to  prove  it)  the  Mailer  could  not 
proceed  further  againft  him  upon  the  Covenant  at  large,  after 
having  eleded  to  take  the  Penalty.  But  this  is  no  Satisfadlioa 
for  the  Wrong  done  to  the  Mafler  by  Randall. 

As  to  the  Cafe  of  Coke  v.  'Je?i7ior — A  Satisfa(3:ion  was  re- 
ceived, and  a  Releafe  was  given  to  the  Joint-Trefpaffer,  for  the 
very  fame  Trefpafs. 

But,  in  the  prefent  Cafe,  there  was  no  aBual  Satisfadion  really 
received,  at  the  T^ime  wlien  this  Adion  was  brought :  And  the 
mere  Recovery  is  not,  alone  and  of  itfelf,  a  Bar. 

This  Cafe  eflentially  differs  from  all  thofe  Cafes  where  the 
fame  T'hing  has  been  recovered;  which  is  the  Cafe  of  Joint  Torts 
and  Joint  Contrafts.  'There,  it  is  xhc  fame  individual  Injury; 
the  very  fame  Thing,  for  which  the  Damages  are  recovered  : 
Therefore  the  Plaintiff  ought  not  to  recover  twice,  though  He 
proceed  by  different  Species  of  Adions.  Here,  it  is  the  SeduSlion 
itfelf  that  is  the  Gijl  of  the  Adlion ;  and  not  the  Confquence  of 
the  Seducftion.  The  Damage  arifes  out  of  the  Nature  of  the  Ac- 
tion. The  Nature  of  the  Cafe  /ot^AVj- a  Damage;  though  per- 
haps None  can  be  proved,  or  even  though  the  Servant  was  a  very 
bad  One.  The  Confequential  Damages  may  be  jnore  or  lefs,  ac- 
cording to  the  Circumltances  of  the  Cafe  :  But  fome  Damages 
there  }?2iiji  be,  however  fmall. 

As  to  Mr.  Mortons  Objedlionj  "  That,  upon  the  Principles 
*'  above  laid  down  on  the  Part  of  the  Plaintiff,  the  Plaintiff 
*^  might  receive  feveral  Satisfadtions  from  feveral  Perfons  who 
"  might  employ  the  Servant  during  the  unexpired  Term." — The 
Anfiver  is.  Future  Employers  of  the  Servant  would  7iot  be  liable; 
becaufe  they  would  riot  take  him  out  of  the  Plaintiff^  Service, 
but  cut  oi  another  Perfons.  But  this  Defendant  feduced  him  out 
of  the  Plaintiff's  adtual  Service. 

As  to  the  Cafes  cited  from  Hutton  and  Cro.  Eliz. — He  did  not 
deny  the  Principle  and  Dodrine  of  them ;  But  they  are  not  ap- 
plicable. He  faid,  to  the  prefent  Cafe. 

1  Suppofe 
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Suppofe  the  Mailer  had  forgiven  the  Servant,  or  accepted  a 
private  voluntary  Satisfadlion  from  him ;  yet  He  might  have 
brought  an  Aftion  againft  the  Seducer:  And  that  Satisfadrion  re- 
ceived from  the  Servant  could  not  have  been  pleaded  in  Bar ;  nor 
could  it  have  been  given  in  Evidence  in  Bar  of  fuch  Aftiou 
againfl  the  Seducer. 

Here  was  a  goodCzxi^e  of  Adion,  at  the  Time  when  the  Adlion 
was  brought:  For  the  Plaintiff  had  not  then  received  any  Thing 
from  the  Servant :  And  the  mere  Re.covery  could  not  be  given  in 
Evidence  upon  the  Genexid  Ilfue. 

The    Court    took    Time   to  confider,    till   this    Day. 
And  now 

Lord  Manspield  delivered  the  Refolution  of  the  Court. 

He  previoufly  obferved,  that  it  does  not  appear  upon  the  Cafe 
flated,  that  the  Plaintiff  was  under  any  DifEculty  of  receiving  the 
Money  recovered  from  Burford. 

Thie  Cafe  turned,  He  faid,  upon  two  Point's ;  ifl.  Whether 
the  Plaintiff  could  have  maintained  this  Adlion  againft  the  De- 
fendant for  feducing  his  Servant,  iftht  loo/.  Pt'«/2//y  before  re- 
covered by  him  againfl  the  Servant  Himfelf  had  been  aSliially  re- 
ceived by  Him  before  the  Commencement  of  the  prefent  Ac- 
tion againft  the  Seducer:  2dly.  If  it  could  not.  Then  whether 
his  having  received  it  subsequent  to  the  Commencement  of  the 
prefent  Action,  be  fuch  a  Circumftance  as  will  vary  the  Cafe,  fo 
as  .to  intitle  Him  to  maintain  his  Aftion,  which  He  could  not 
have  maintained,  if  the  aiftual  Receipt  had  htzn  prior  to  the  Com- 
mencement of  it. 

In  the  firfl  Place,  therefore  He,  would  confider  the  Nature  of 
thefc  Articles,  and  of  all  other  Articles  with  Penalties  annexed  to 
the  JBreach  of  them. 

In  every  Cate  of  Articles  iv-ith  a  PrxALTV,,  the  Party  injured 
may,  if  lie  choofes  it,  have  an  equitable  Relief,  fo  often  and 
{0  tar  as  He  iuifers  Injury ;  He  may  recover  partial  Damages 
upon  partial  Breaches,  proportionable  to  the  refpedtive  Injuries 
dune  .him,  as  often  as  the  Injuries  are  repeated:  He  may  do  this, 
totiis  quoties.  So,  in  the  prefent  Cafe,  the  Mafler  might  have 
done,  if  the  Servant  had  left  his  Service  feveral  different  Times, 
lor  a  fliort  Space  of  Time  (as  a  Week  or  a  Fortnight  or  a  Month) 
at  each  Departure ;  and  had,  evcrv  Time,  returned  again  to  his 
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Service ;  He  might,  upon  this  equitable  Remedy,  have  recovered 
partial  Damages  againlt  the  Servant,  for  each  Breach  of  his  Con- 
trad,  in  Froportion  to  it's  Degree,  but'?/i5^  beyond  \x.:  And  for 
awy  Injuries,  a  Man  ought  not,  in  point  of  Juftice,  to  recover  mure 
ihan  in  Proportion  to  what  He  has  usually  fuffcrcd. 

Befides  this  equitable  Rehef,  there  is,  in  thefe  Cafes,  a  further 
Eledtion  given  to  the  Party  injured,  "  to  proceed  by  the  Siim- 
•'  mum  yus,  and  by  a  rigorous  Remedy,  for  the  Penalty  ;" 
which  is  intended  in  T'errorcm,  and  by  way  of  Piinijhment  for 
breaking  the  Contraft ;  which  rigorous  Remedy  may  be  taken 
for  a  very  fiight  Breach,  and  inchides  the  Idea  of  more  than  the 
Damage  actually  fultained,  certainly  not  of  lefs. 

But  this  rigorous  Remedy  can  iiot  be  repeated:  For  the  Pe- 
nalty extends  to  the  uttermoft  Farthing  that  can  ever  be  reco- 
vered for  All  and  E'Oery  of  the  Breaches  ;  And  when  the  Party 
injured  has  once  got  All  that  He  could  be  intitlcd  to  have  for 
every  Breach,  there  is  an  Ejid  of  the  Articles,  and  confequently 
of  all  further  Remedy  upon  them. 

It  was  candidly  agreed,  at  Guild- ball,  by  the  Counfel  on  the 
Part  of  the  PlaintitF,  "  That  after  the  Penalty  had  been  fo  re- 
"  covered  againft  the  Servant,  the  Servant  Himjelf-was  totally  at 
"  Liberty  to  go  into  what  Service  He  pleafed."  And  fo  alfo  was 
the  Majier  at  Liberty  and  quite  freed  from  the  Articles,  with 
refpedl:  to  the  Servant :  For  there  was  a  total  End  of  the  Contraft, 
as  between  tbe?n  I'lao. 

Then  How  will  the  Cafe  ftand  as  to  the  Seducer  ?  It  is  oBual 
Injury  done  to  the  Mafter,  that  gives  Him  the  Aftion  againit  the 
Seducer:  A  bare  Attempt  to  feduce,  without  any  Damage  fol- 
lowing upon  it,  would  not  be  an  Injury  to  the  Mailer;  and,  con- 
fequently, would  be  no  Ground  upon  which  He  could  maintain 
an  Ad:ion. 

Here  is  Jio  Injury  at  all  done  to  the  Mailer:   For  He  has  reco-    i 
vercd  and  received  a.  complete  Satisfadlion  r;/^  more.     Therefore 
all  the  Injury  is  done  av/ay,  and  is  as  if  it  had  never  exiiled. 

A  Penalty,  in  the  very  Term,  includes  more  than  the  real 
Damages  adtually  fuffered.  And  if  the  Seducer  or  fccond  Mailer, 
who  employs  tlie  Servant  after  the  Servant  has  paid  the  Penalty, 
were  to  be  liable  to  Damages  in  an  Aftion  brought  by  the  iirft 
Malkr  for  fo  doing.  This  would  finally  fall  upon  the  Servant,  and 
in  Effed  be  an  Addition  to  the  Penalty:  For  thefecond  Mailer 
will  pay  the  Servant  for  his  Service  no  more  than  He  ellimates 

it 
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it  to  be  worth  to  Him :  And  if  Ke  muft  pay  a  Sum  of  Money 
(20/.  for  inftance)  to  the  firft  Mailer,  for  Damages  for  enter- 
taining his  Servant,  He  will  make  his  Bargain  with  the  Servant 
in  Juch  Manner  as  to  pay  him  fo  much  the  lefs. 

Therefore  there  is  no  Colour  for  the  Plaintiff  to  maintain  his 
Adion  upon  \\\\%  firji  Point,  iiix.  upon  Suppolition  of  his  having 
aSlually  received  the  Penalty  of  the  Servant,  before  the  Commence- 
ment of  his  Adioa  againll  the  iccond  Mailer,  as  the  Seducer  of 
his  Servant. 

2d.  Point  — But  taking  it,  as  this  Cafe  was,  "  that  He  had 
*'  not  actually  received  it  of  the  Servant  till  after  the  Commence- 
*'  ment  of  the  prefent  Aftion  j"  Let  us  fee  whether  this  Circum- 
ftance  will  vary  the  Cafe. 

Several  Arguments  were  drawn  by  the  Counfel  for  the  Defen- 
dant, from  Cafes  of  Joint-Trefpaffers  and  Joint-Contradls;  which 
v/ere  urged  as  being  applicable  to  the  prelent  Queflion.  But  they 
were  fufficiently  anfwered  by  Mr.  Solicitor  General. 

'Hhere^  the  Recovery  is  againft  them  All,  for  the.  fezme  Thing: 
And  there  is  no  Analogy,  at  all,  between  thofe  Cafes  and  this. 
In  tliofe  Cafes,  there  is  a  Recovery  of  the  felf-fame  Thing,  for  a 
joint  Injury :  The  Defendants  are  all  of  them  liable  to  the  Plain- 
tiff, and  He  may  proceed  againft  Any,  or  All  of  them  if  He 
pleafes ;  as  it  is  but  One  Trefpafs,  One  Contrad,  and  All  are 
liable.     Yet  He  fhall  have  but  One  Satisfaction  from  them  All. 

Another  effential  Diirerence  between  thofe  Cafes  upon  Torts 
and  Adions  upon  the  Cafe,  is.  That  thofe  are  Adlions  JlriSli 
Juris ;  And  therefore  fuch  a  former  Recovery,  Rcleafe  or  Satif- 
fadtion  can  not  be  given  in  Evidence,  but  muft  he  pleaded :  But 
an  Adion  upon  the  Cafe  is  founded  upon  the  mere  Juftice  and 
Confclence  of  the  Plaintiff's  Cafe,  and  is  in  the  Nature  of  a  Bill 
in  Equity,  and,  in  Effed,  is  fo ;  And  therefore  fuch  a  former 
^Recovery,  Releafe  or  Satisfadion  need  not  be  pleaded,  but  may 
be  given  in  Evidence.  For  whatever  will,  in  Equity  and  Con- 
fcience,  according  to  the  Circumllances  of  the  Cafe,  bar  the 
Plaintiff's  Recovery,  may,  in  this  Adlion,  be  given  in  Evidence 
by  tlie  Defendant ;  becaufe  the  Plaintiff  muft  recover  upon  the 
J'iftice  and  ConJdeJice  of  his  Cafe,  and  upon  that  only. 

Whether  Pie  could  have  recovered  in  an  Action  commenced 
againlf  the  prefent  Defendant,  after  having  recovered  the  Penalty 
from   the  Servant,    but   without   having  aciiiaUy  received  the 

Money 
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Money  fo  recovered  from  the  Servant,  I  will  not  now  deterniinc : 
I  fliould  have  doubted  of  it,  extremely. 

Eut  here,  the  Penalty  recovered  by  him  from  the  Servant  was 
aBiially  received  by  him  before  the  prefent  Aiftion  came  on  to  be 
TRIED  j  ivithout  any  Sort  oi  Difficulty.  He  might  have  received 
it,  when  He  would :  But  He  choofes  to  lie  by,  till  He  has  brought 
his  Adlion  againft  a  third  Perfon  who  would  not  have  been  liable 
to  any  Thing,  if  the  Plaintiff  had  received  the  Money  of  the  Ser- 
vant in  due  Time;  and  then  receives  it  of  the  firlt  Defendant,  and 
afterivards  proceeds  in  this  Adtion  to  recover  it  againft  the  lecond 
Defendant  5  which  is  ogainfi  Confcimce.  Therefore  in  fuch  an 
Adion  as  this  is,  (an  A<ffion  oi  Equity,  not  a  formed  Adion  ftricli 
"Juris,)  it  is  enough  if  it  appears  upon  the  Evidence  that  the  Plain- 
tiff ought  not  in  Conlcience  to  recover  it. 

If  He  had  aEliially  recovered  it,  through  the  Defendant's  not 

knowing  "  that  the  Penalty  had  been  paid,"  an  Ailion  would  lie 

•  V.  AZ-j/Jj  v.. againft  him,  iox  Money  had  -and  received:  Like  the  *  Cafe  out  of 

Macferian,     ^^  Coutt  of  Confciencc,  not  long  fiace  determined  in  this  Court. 

19th  May  -^  ° 

4760:   V. 

aiits.,p.\oo$.      As  the  Vlzsnli^  h.'SiS  already  received,  from  the  Servant,   more 

than  ample  SatisfaSlion  for  the  Injury  done  Him,  He  can  not  af% 

terivards  proceed  againft  /zny  Other  Perfoji  for  a  further  Satif- 

fadlion . 

And  my  Brother  Denifon  ftiggefts  to  Me,  That  the  Court 
would,  upon  the  Application  of  the  prefent  Defendant,  by  way  of 
Motion,  have  ftayed  the  Fl^intiff's  proceeding  further  againft  him, 
-upon  the  Defendant's  ihewing  them  "that  the  Plaintiff  had  ac- 
•"  tually  received  the  Money  recovered  by  liim  in  his  former 
•"  Adlion  againft  the  Servant." 

Per  Cur'. 

Let  the  Fojlea  be  delivered  to  the  Defendajjt. 


Price  verfus  Neale. 

'The  fame      ^TT^  H  J  S  was  a  Special  Cafe  referved  at  the  Sittings  at  Guild- 
.i6th  Nov.        J[     i^^ii  jjfter  q-rinity  Term  17^2,  before  Lord  Mansfeld. 

It  was  an  Adion  upon  the  Cafe  brought  by  Price  againft  Neale; 

wherein  Price  declares   that    the  Defendant  Edward  Neale  was 

indebted  to  him  in  80./.  for  Money  had  and  received  to  his  the 

I  Plain- 
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Plaintiif's  Ufe :  And  Damages  were  laid  to  roo/.  The  Gerrcral 
IiTue  was  pleaded;  and  Illue  joined  thereon. 

It  was  proved  at  the  Trial,  that  a  Bill  was  drawn  as  follows 

"  Leicefter,  22A  November  lybo.  Sir,  Six  Weeks  after  Date  pay 
"  Mr.  Rogers  Ruding  or  Order  Forty  Pounds,  Value  received  for 
"  Mr.  Tho}?7as  Pougbfor ;  as  advifed  by.  Sir,  your  humble  Ser- 
"  vant  Be?ya}mn  Sutton.  Te  Mr.  "John  Price  in.  Bnjl}-Lane, 
"  Cannon-Street y  London  ;"  Indorfed  "  R.  Ruding,  Antony  Top- 
"  ham.,  Hammond  and  Laroche.  Received  the  Contents,  James 
*'  Watfon  and  Son:  Y/hn^is  Edwa?-d  Neale." 

That  this  Bill  was  indorfed  to  the  Defendant  for  a  valuablf 
Consideration;  and  Notice  of  the  Bill  left  at  the  Plaintiff's 
Houfe,  on  the  Day  it  became  due.  Whereupon  the  Plaintiff/tv//' 
his  Servant  to  call  on  the  Defendant,  to  pay  him  the  faid  Sum  of 
40/.  and  take  tip  the  faid  Bill:  Which  was  done  accordingly. 

That  Another  Bill  was  drawn  as  follows — "  Leicefter,  ift. 
"  February  1761.  Sir,  Six  Weeks  after  Date  pay  Mr.  Rogers 
"  Ruding  or  Order  Forty  Pounds,  Value  received  for  Mr.  Thomas 
"  Ploughfor;  as  advifed  by,  Sir,  your  humble  Servant  Benjamin 
"  Sutton.  To  Mr,  fohn  Price  in  Bufli-Lane,  Cannon-Street, 
"  London."  That  this  Bill  was  indorfed,  "  R.  Ruding,  Thomas 
"  Watfon  and  Son,  Witnefs  for  Smith,  Wright  and  Co."  That 
the  Plaintiff  accepted  this  Bill,  by  Writing  on  it,  *'  Accepted 
John  Price:"  And  that  the  Plaintiff  wrote  on  the  Back  of  it. — 
"  Mefieurs  Freame  and  Barclay,  pray  pay  Forty  Pounds  for 
"■  John  Price." 

That  this  Bill  being  fo  accepted  was  indorfed  to  the  Defendant 
for  a  VALUABLE  Cojtf deration,  and  left  at  his  Bankers  for  Pay- 
ment; and  was  paid  by  Order  of  the  Plaintiff,  and  taken  up. 

Both  thefe  Bills  were  forgeb  by  One  Ler,  who  has  been  fince 
hanged  for  Fo?gery. 

The  Defendant  Neale  afted  iK\ocr.\'rLV  and  kona  fidt,, 
without  the  leail:  Privity  or  Sufpicion  of  the  faid  Forgeries  or  of 
Either  of  them;   dnd  paid  the  whole   Falue  of  tbofe  Bills. 

The  Jury  found  a  Verdict  for  the  Plaintiff;  and  affeffed  Da- 
mages 80/.  and  Cofts  401,  fubjecl  to  the  Opinion  of  the  Court 
upon  this  Qjjeftion— 

"  Whether  the  Plaintiff,  under  the  Circumftances  of  this  Cal'e, 
"  can  recover  back,  from  the  Defendant,  the  Money  He  paid  on 
*'  the  faid  Bills  or  either  of  them," 

Part  IV.  Vol.  III.  I  i  Mr. 
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Mr.  Stowe,  for  the  Plaintiff",  argued  that  He  ought  to  recover 
tack  the  Money,  in  this  Aftion;  as  it  was  paid  by  him  by  Mis- 
take 07ily,  on  Suppolition  "  that  thefe  were  true  genuine  Bills;" 
and  as  He  could  never  recover  it  againft  the  Draivc?-,  becaule  m 
Facil  no  Drawer  exills ;  nor  againll  the  ForgLT,  becauie  He  is 
hanged. 

He  owned  that  in  a  Cafe  at  Guild- ball,  of  Jenys  v.  Fawlcr  et 
al'.  (an  Adlion  by  an  Indorfee  of  a  Bill  of  Exchange  brought 
againll  the  Acceptor,)  Lord  Raymotid  vfou\A.  not  admit  the  Defen- 
dants to  prove  it  a  forged  Bill,  by  calling  Peribns  acquainted  with 
the  Hand  of  the  Drawer,  to  fwear  "  That  they  believed  it  not  to 
^'  be  fo:"  And  He  even  ftrongly  inclined,  *'  That  ad  ual  Proof  of 
"  Forgery  would  not  excufe  the  Defendants  againfl  their  own 
■"  Acceptance,  which  had  given  the  Bill  a  Credir  to  the  Indorfee.' 

But  he  urged,  that  in  the  Cafe  now  before  the  Coiu-t,  the  For- 
gery of  the  Bill  does  not  reft  in  Belief  and  Opinion  only;  but 
has  been  aBually  proved,  and  the  Forger  executed  for  it. 

Thus  it  ftands  even  upon  the  acceptedWH.  But  the  Plaintiff's 
Caie  is  much  ftronger  upon  the  other  Bill  which  was  not  accepted. 
It  is  not  ftatcd,  "  that  that  Bill  was  accepted  before  it  was  nego- 
tiated:"'  On  the  conti-ary,  the  Confideration  for  it  was  paid  by  the 
Defendant,  before  the  Plaintiff  had Jeen  it.  So  that  the  Defendant 
took  it  upon  the  Credit  of  the  IndorJ'ers,  not  upon  the  Credit  of 
the  Plaijitiff:  And  therefore  the  Reafon,  upon  which  Lord  Ray- 
mond grounds  his  Inchnation  to  be  of  Opinion  "  That  adual  Proof 
■*'  of  Forgery  would  be  no  Excufe,"  will  not  hold  here. 

•  Mr.  Tates,  for  the   Defendant,  argued  that  the  Plaintiff 

-was  not  intitlsd  to  aecover  back  this  Money  from  the  Defendant, 

He  denied  it  to  be  a  Payment  by  Miftake ;  and  infifi-ed  that  it 
was  rather  owing  to  the  Negligence  of  the  Plaintiff;  who  fhould 
have  inquired  and  fatiiicd  Himfelf  "  whether  the  Bill  was  real/y 
"  drawn  upon  him  by  Sutton,  or  not."  Here  is  ?2o  F rand  in  the 
Defendant.;  who  is  ilated  "  to  have  a6led  innocently  and  bona  fide, 
"  without  the  leaft  Privity  or  Sufpidon  of  the  Forgery;  and  to 
*'  have  Daid  the  lohole  Value  for  the  Bills." 

Lord  Mansfield   ftopt  Him  from  going  on;  faying  that 
this  v.-as  One  of  thofe  Cales  that  could  never  he  made  plainer  by 


A-rgumcnt. 


Jt 


Mich.  Term  3  Geo.  3.  B.  R.         1357 


It  is  an  A6tion  upon  the  Cafe^   for  Money  had  and  received  to 
■the  Plaintiff's  Ufe.     In  which  Adlion,  the  Plaintiff"  can  not  re- 
cover the  Money,  unlefs  it  be  againft  Confcicnce,  in  the  Defen- 
dant, to  retain  It :   And  great  Liberality  is  always  allowed,  in  t/jis 
;Sort  of  Adlion. 

But  it  can  ntv&xhtxh.Qv.^t  unconfdentiotis  in  the  Defendant,  tc* 

, ret ain  xhis  Money,  when  He  has  once  received  it  upon  a  Bill  of 

Exchange  indorfed  to  Him  for  a  flair  and  valuable  Confideration, 

which  He  had  /jo7id  fide  paid,  without  the  leaft  Privity  or  Sufpt- 

xioji  of  any  Forgery. 

Here  was  no  Fraud;  no  Wrong.  It  w'as  incumbent  upon  the 
Plaintiff,  to  be  iatisfi.?d  "  that  the  Bill  drawn  upon  him  was 
-"  the  Drawer  s  Hand,"  before  He  accepted  or  paid  it :  But  it 
was  not  ihcumbent  upon  the  Defendant,  to  inquire  into  it.  Here 
was  Notice  given  by  the  Defendant  to  the  Plaintiff  of  a  Bill 
drawn  upon  him :  And  He  fends  his  Servant  to  pay  it  and  take  k 
fup.  The  Other  Bill,  He  adlually  accepts:  After  which  Accep- 
tance, the  Defendant  innocently  and  bond  fide  difcounts  it.  The 
Plaintiff  lies  by,  for  a  confiderable  Time  after  He  has  paid  thefe 
Bills;  and  then  found  out  "  that  they  were  forged:"  And  the 
Forger  comes  to  be  hanged.  He  made  no  Objeftion  to  them,  at 
the  T'ime  of  paying  them.  Whatever  Negledt  there  was,  was  on 
his  Side.  The  Defendant  had  adhial  Encouragment  from  the 
Plaintiff  Himfelf,  for  negotiating  the  yj/rc^^^  Bill,  from  the  Plain- 
tiff's having  without  any  Scruple  or  Haelitation  paid  the  iirft  : 
And  He  paid  the  whole  Value,  bond  fide.  It  is  a  Misfortune 
which  has  happened  without  the  Defendant's,  Fault  or  Neglecft. 
//"there  was  no  Neglefl  in  the  Plaintiff,  yet  there  is  no  Reafon 
to  throw  off  the  Lofs  from  One  imiocent  Man  upon  aiwther  in- 
nocent Man  :  But,  in  this  Cafe,  //'there  was  any  Fault  or  Negli- 
gence in  any  One,  it  certainly  was  in  the  .Plaintiff,  and  jiot  in 
the  Defendant. 


Per  .Cur 


JR-ULx — That  the  Pofieahc  delivered  to  the 
Defend.\nt. 


■Trott,  qui  tarn   &c.    vcrfus   Welch.  Tucfday,  23 

'       i  •'  Nov.     1702. 


Nov.   1762. 


T 


HIS  Vv^as  an  Adion  of  Debt  brought  by  a  Cufl-om-houfe 

Officer,  upon  an   Act   of  Parliament  of  26  G.  2.   c.  z\. 

2  for 
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for  a  Penalty  of  200  /.  for  having  wrought  Silks  found  in  his  Pof- 
feffion,  unfealed. 

This  Aft  of  Parliament  was  made  for  encouraging  the  Silk- 
Manufatture  of  this  Kingdom,  and  for  fccuring  the  Duties  upon 
Velvets,  wrought  Silks  &c.  The  firft  Section  dircdls  all  Velvets, 
wrought  Silks  &c,  to  ht  failed.  The  third  Sedion  enadls,  that 
if  any  be  found  unfealed,  they  fliall  he  forfeited,  and  may  hefeized 
by  any  Officer  of  the  Cuftoms ;  and  Ihall,  after  Condcmnatioji,  be 
p'ublickly  fold  to  the  befl  Bidder;  And  One  Moiety  of  the  Pro- 
duce rtiall  be  to  the  Ufe  of  his  Majefty,  And  the  Other  Moiety 
to  the  Officer  who  fhall  feize  the  fame  :  And  the  Perjbn  m  ivhofe 
Fofefjion  the  Goods  fo  feized  are  found,  fliall  for  every  fuch  Of- 
fence forfeit  200/.  The  fixth  Sedion  diredts,  X^a-iX  A\  pecuniary 
Penalties  impofed  by  this  Adl,  fliall  be  fucdfor,  in  any  Court  of 
Record  at  Wejlminfler,  or  in  the  Court  of  Exchequer  at  Edinburgh, 
refpedively,  by  Adtion  &c,  in  the  Name  of  his  Majefl:y's  Attor- 
ney General,  or  of  his  Majefty's  Advocate  in  Scotland,  or  in  the 
Name  of  fbme  Officer  of  the  Cufloms:  And  One  Moiety  of  every 
fuch  Penalty  fliall  be  to  his  Majefty,  And  the  Other  Moiety  to 
the  Officer  of  the  Cjfloms  who  fliall  inform  and  profecute.  Then 
comes  a  Proviso,  in  the  feventh  Sedion,  "  that  if  any  Officer 
"  of  the  Cufloms  fliall  ncgleSi  or  refufc,  for  the  Space  of  One 
^'  Month,  to  PROSECUTE  TO  Effect  any  Perfon  or  Perfons, 
*'  for  any  pecuniary  Penalty  or  Forfeiture  by  this  Aft  inflifted 
*'  upon  Offenders  againft  the  fame,  Then  it  fliall  be  lawful  for 
*'■  any  Perfon  or  Perfons  whomfoever,  to  fue  for,  prolecute,  and 
"  recover  the  refpeftive  pccimiary  Penalties  and  Forfeitures  by 
"  this  Aft  inflifted,  in  like  Manner  as  is  therein  before  direfted 
*'  with  regard  to  the  Officers  of  the  Cuflioms  :  And  One  Moiety 
"  of  the  faid  refpeftive  Forfeitures,  when  recovered,  fliall,  in 
*'  fuch  Cafe,  go  and  be  applied  to  the  Ufe  of  his  Majefl:y  his 
•"  Heirs  and  Succeflbrs,  and  the  Other  Moiety  to  the  Perlbn  or 
'*  Perfons  who  fliall  fue  or  profecute  for  the  fame  refpeftively." 

The  Defendant  in  the  prefent  Aftion /)AWt-^  a  Recovery  of 
the  fame  Penalty,  in  a  former  ASlion  brought  againfl  Him  for 
it,  by  Another  Perfon ;  and  Payment  of  it  to  that  other  Perfon 
purfuant  to  the  faid  Recovery:  And  he  fets  forth  the  Particulars 
cf  the  laid  Recovery.  He  alfo  fl:ated,  in  his  Plea,  the  'Aft  of  Par- 
liament abovementionedj  and  alledges  "  that  the  Cuilom-houfc , 
'*♦  Officer  did  not  bring  his  Aftion  within  a  Month  after  the 
*'  Seizur.k  :"  Whereupon,  the  other  Peribn  brought  his  Aftion, 
and  recovered,  as  aforefaid. 

The  Plaintiff  in  the  prefent  Aftion  replies,  (proteflando  that  the 

Judgment  pleaded  bv  the   Delendant  was  obtained  by  Fraud,) 

I     "  .  "  That 
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"  That  He,  the  new  Plaintiff,  did,  within  One  Month  afier  the 
"  Condemnation  of  the  Goods  feized,  bring  his  Adion  againft 
"  the  Defendant,  and  profecuted  it  to  Effeft":  And  He  alledgei;. 
that  the  Seizure  was  made  on  the  2d  of  May;  that  his  Inior- 
mation  in  the  Exchequer  was  filed  on  the  22d  o(  May,  and  that 
the  Condemnation  was  on  the  3d  of  November. 

To  this  Replication  the  Defendant  demurred  :  And  the  Plain- 
tiff joined  in  Demurrer. 

Mr.  Walker,  for  the  Defendant,  argued  that  the  Cuftom-houfe 
Officer  ought  to  have  brought  his  Aftion  within  the  Space  of  One 
Month  from  the  Seizure  of  the  Goods.  The  Profecution  for 
the  pecuniary  Penalty  is  fiof  tied  up  to  the  Time  of  the  Condem- 
nation-: The  Limitation  refers  to  the  Time  of  the  Seizure. 

Mr.  Tates,  contra.,  for  the  Plaintiff,  argued  that  the  Meaning 
•of  the  Ad  of  Parliament  is,  "  that  if  the  Cuftom-houie  Officer 
*'  fliall  negled  or  refufe,  for  a  Month  after  the  Condemnation., 
"  it  may  then^  be  lawful  for  any  other  Perfon  to  do  it."  Pie  h.ii 
attached  the  Intereft  in  Himlelf,  by  exhibiting  the  hiforjuaiion^ 
He  can't  be  faid  to  have  negle^ed  or  refufed  to  prolecute  to  Ef- 
fed :  For  he  has  feized  the  Goods  j  He  has  proceeded  in  rem^ 
(which  attaches  ihe  Right  of  Adion  in  Him.;)  And  he  now  pro- 
lecutes  for  the  Penalty. 

The  Court  were  dearly  and  unanimoufly  of  Opinion 
with  Mr.  Tates.  They  held  that  the  Cuftom-houfe  Officer  had 
ufed  due  Diligence  ;  And  that  the  Right  of  Adion  attached  in  Him, 
by  his  Seizure,  exhibiting  an  Information,  and  proceeding  to  Con- 
demnation :  And  accordinarly  they  gave  an  +  unanimous.  fMr.  J.  Fof- 


ter  was  not 


T 


Judgment  for  the  Plaintiff,  jrefent. 

Rex   <verfus   Heydon.  1;^::^.. 

H  E   Defendant  flood  convided  of  *'  Bribery  at  an  Eledion  *  V.  ante, 

for  Members  to  Parliament.  P'  '^^°' 

1304. 


And  becaufethe  Time  limited  for  bringing  the  ^«  tarn  ABion 
will  expire  in  March  next,  the  Matter  was  adjour-neJ  xiW  the  firll 
Day  of  next  Eajler  Term;  and  Heydon  entered  into  his  own  Recog- 
nizance only,  in  One  hundred  Pounds,  (which  was  not  at  all 
oppofed  by  the  Profecutor's  Counfel,)  .to  appear  here  again  at 
that  Time. 

This  was  S.  P.  with  Rex  v.  Pitt,  and  Rex  v.  Mead,  ante  pa.  1 3 3  5. 

V.  pojl  pa.  22d  April  lyd-^- 

Part  JV.  Vol.  III.  Kk  '  Hunt 
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Thurrjay,2s  Huilt  Vaj'liS  CoXC. 

IWov.  1762. 

THE  Court  unanimoufly  agreed,  that  it  was  right  and 
neceflary  to  adhere  ftridly  to  the  eftablilhed  Rules  of  the 
Court  relating  to  the  Time  and  Maimer  oi Bail's  Jurrenderifig  their 
Principal. 

The  two  Points  cliiefly  difputed  in  the  prcfent  Cafe,  were  the 
Filing  the  Return  of  the  Ca.  Sa.  againft  the  Principal ;  and  the 
ad:ual  Surrender  of  the  Principal  ivithin  the  limited  Time. 

The  Court  confidered  the  Ca.  Sa.  againfl  the  Principal 
.as  little  more  than  Matter  of  Form ;  and  chiefly  intended  to  in- 
timate to  the  Bail,  in  iv/jat  Species  of  Execution  the  Plaintiff  de- 
termined to  proceed  :  And  as  the  Leaving  it  in  the  Sheriff's  Office 
was  a  Notice  to  the  Bail,  "  that  the  Plaintiff  would  proceed 
**  againff  the  Pcrfon  of  the  Defendant,"  it  was  incumbent  upon 
the  Bail  lofearch  "  whether  any  Ca.  Sa.  was  left  in  the  Office;" 
And  that  the  Court  would  not  enter  into  an  Examination  by  Af- 
fidavit, •'  Whether  the  Ca.  Sa.  was  adlually  returned,  or  fuch 
*^'  Return  adually  filed,  before  the  IfTuing  of  the  Scire  Farias 
"  againft  the  Bail;"  And  the  rather,  becaufe  if  the  Bail  had 
pleaded  to  the  Scire  Facias,  "  That  no  Ca.  Sa.  was  returned  and 
*'  filed  l>ejhre  the  Tefle  of  the  Scire  Facias,"  fuch  Return  might 
have  been  filed  at  any  7'ime  before  putting  in  a  Replication  to 
fuch  Plea. 

As  to  the  Tiine  and  Manner  o/' Surrendering — They  held 
■that  a  Surrender  at  about  Half  an  Hour  after  Eleven  at  Night  on 
the  lafl  Day,  (which  was  the  lafl  Day  of  the  Term,)  without  an 
adlual  bringing  the  Defendant  into  Court,  (which  was  then  rifen,) 
-or  before  a  Judge  (none  being  acceflible  at  that  late  Hour,)  in 
order  to  have  an  Exoncretur  entered  upon  the  Bail-piece,  was 
.not  fufficient;  though  it  was  i'o  late  at  Night  as  to  render  the 
doing  this  impradticable ;  and  though  the  Defendant  was  adlually 
delivered  to  a  Judge's  Tip-lhifF,  and  even  lodged  in  the  King's 
Bench  Prifbn,  that  very  Niglit ;  which  the  Bail  fwore  \\'as  the 
utmolf  that  the  very  late  Notice  they  received  from  the, Sheriff  of 
the  Ca.  Sa.  (which  was  returned  "  Scire  Feci")  gave  Opportu- 
nity to  them  to  do. 

Their  Rule  to  fhew  Caufe  why  the  Proceedings  againfl 
them  fliould  not  be  flayed,  and  an  Exoneretur  entered' 
on  tlxe  Bail-piece  Cft   was  discharged,  with  Cofis  : 

For 
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For  the  Court  would  not  meddle  with  the  Sufficiency 
of  the  Time  for  furrendering  the  Principal ;  becaufe  a 
Scire  Feci  had  been  duly  retiiDied  by  the  proper  Officer. 


Wilfon    ir^'fuS     Ducket.  "  Saturday,  27 

"^  Nov.  1762. 


T 


"*  H  I  S  was  an  Adlion  upon  a  Policy  of  Infurance  on  a  Ship ; 
with  a  Count  of  a  general  Indebitatus  Affumpjit  for  Money 
had  and  received  to  the  Plaintiff's  Ufe :  And  Damages  were  laid 
at  98  /. 

The  Trial  was  had  under  a  Decree  of  the  Court  of  Chancery, 
where  the  now  Defendant,  the  Infurer,  being  there  Complainant, 
had  offered  to  pay  back  the  Premium,  which  was  lo/. 
-,  1»iu  ■ 

A^o  Money  was,  in  the  prefent  Cafe,  paid  into  Court ,  though 
the  ufual  Courle  in  thefe  Cafes  is  for  the  Defendant,  the  Infurer, 
to  bring  the  Premium  into  Court. 

The  Jury  found  a  Verdidl  for  the  Plaintiff,  for  the  ten  Pounds 
Premium,  on  the  Count  for  Money  had  and  received  to  his 
Ufe ;  although  they  were  of  Opinion  againfl  the  Policy,  upon  the 
Foot  of  Fraud;  and  found  againft  it,  as  hting  fraudulent.  (In 
faft,  the  firft  Under- Writer  was  only  a  Decoy-Duck,  to  induce 
other  Perlbns  to  underwrite  the  Policy :  And  it  had  been  previ- 
oufly  agreed  between  the  Infured  and  Him,  "  That  He  jhould not 
*'  be  bound  by  his  figning  the  Policy ;"  Which  this  Court  confidered 
as  a  Fraud,  and  therefore  that  the  Jury  had  given  a  right  Verdidt 
in  finding  the  Policy  fraudulent.) 

By  Concurrence  of  Lord  Mansfield,  (before  whom  it  was  tried,) 
and  of  the  CounfeJ  on  both  Sides,  It  was  agreed  to  bring  this 
Queftion  before  the  Court,  "  Whethei",  upon  a  Policy  of  Infu- 
*'  ranee  being  iownd.  fraudulent,  the  Premium  fliould  be  re- 
*'  twmed  to  the  Plaintiff  the  Infure^l,  or  -retained  by  the  Defcn- 
"  dant  the  Infurer." 

The  Method  talcen  was  bv  the  Defendant's  Counfel  moving 
(on  Monday  the  2 2d  Inftant)  for  a  Rule  to  fliew  Caufe  why  the 
Judgment  ihould  not  be  entered  up  for  the  Defendant;  and  the 
Court's  making  a  Rule  to  Ihew  Caufe. 

Mr.  Harvey,  for  the  Plaintiff,  now  fliewed  Caufe.  He  argued 
tliat  this  Contra^lt  was  to  be  looked  upon  as  void  ab  initio. 
Therefore  no  Rtfque  was  run  by  the  Defendant ;  and,  confequently. 
He  had  no  Right  to  retain  tlie  Premium. 

I  Th:re 
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There  is  no  Cafe  at  Common  Law,  on  this  Head,  that  has  been 
judicially  determined.  But  in  Cafes  like  this,  Equity  and  Com- 
mon Law  Courts  have  concurrent  Jurifdidlion ;  and  mull  deter- 
mine  alike,   upon   like  Circumftances :    And   the   t\vo   Cafes   in 

•  V.  Prccj-   Equity,  of  *  Wittingham  v.  Thornborougb,  and  -f  De  Co/la  v. 

Chancery  20.  Scajzdret,  are  nearly  in  Point. 

Where  a 

fraudulent  Policy  was  decreeJ  to  be  delivered  up;  and  the  Premium  to  be  repaid;  the  Plaintiffs  deduc- 
ting thereout  their  Cods.  t  The  like  Decree — Policy  to  be  delivered  up,  with  Colls:  But  the 
PrL-raium  to  be/.!:./  back,  and  allowed  out  of  the  Cofts. 

Mr.  Morton  and  Mr.  Yates,  for  the  Defendant,  mentioned  a 
Cafe  of  Rticker  v.  HolUngbury  before  the  Mafler  of  the  Rolls ; 
who  was  of  Opinion  contraiy  to  Mr.  Harvey's  two  Cafes. 

But  Lord  Mansfield  fald  that  there  mufl  be  fomc  Mif- 
take,  in  reciting  this  lafl:  Cafe  before  the  Mafter  of  the  Rolls :  For, 
the  PraElice  of  the  Court  of  Chancery  is  certainly  agreeable 
to  Mr.  Harvey  %  Cafes.  But  what  He  wanted  to  know  was, 
"  Whether  there  was  any  Common-Law  Determination  to  the 
**  fame  Effed:"  [Which  it  did  not  appear  that  there  was.] 

Whereupon  Lord  Mansfield  faid.  It  was  plain  what 
mull:  be  done  in  this  Cafe:  For,  He  looked  upon  the  Offer  made 
by  the  Complainant's  Bill  in  Equity,  to  bs  the  fame  Thing  as 
if  the  Money  had  been  actv ally  Ifrougbt  into  Court,  in  the 
prefeat  Cal'e. 

Therefore  a  Rule  was  made,  That  the  Verdidl  found 
for  the  Plaintiff  be  vacated ;  and  that  a  VerdiiSt:  be  en- 
tered for  the  Defend  a  n  t  . 


TJ'''"'^^y'^9  Rex    vcr/lis    V/ilJiam  Clarke. 

r*OW.  i-02.  ' 

AN  Habeas  Corpus  having  iffued,  on  Friday  laft,  direfled  to 
Mr.  Clarke  who  v»fas  the  Keeper  of  a  private  Mad-houfe  at 
Clapton,  commanding  Him  to  bring  up  the  Body  of  Mrs.  Anne 
Hunt,  who  was  kept  confined  in  his  Houfe ; 

AL-.  Solicitor  General  cow  moved  to  return  the  Writ ;  at  the 
fame  Time  offering  an  Affidavit  from  Dr.  Monro,  importing 
"  That  about  nine  Months  ago  He  was  applied  to,  by  Mrs.  Threl- 
■"  keld,  Mrs.  Htmt's  Daughter,  for  his  Advice  and  Affillance  con- 
"  cerning  Mrs.  Hunt,  as  a  Perfon  difordered  in  her  Senfes  ;  And 
"  that  thereupon  He  recommended  ikr  to  the  Care  of  the  laid 
2  •"  JVilliam 
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*'  William  Clarke,  who  keeps  a  private  Mad-lnoufe,  and  is  accuf- 
**  tomed  to  have  the  Care  of  i'uch  unfortunate  Perfons;  and 
**  that  She  is  ftill  in  the  Cuftody  of  the  faid  William  Clarke,  upon 
**  the  fame  Occafion":  And  he  further  fwears  "that  from  the 
"  Time  of  her  being  fo  placed  under  the  Care  of  the  faid  William 
*'  Clarke,  to  this  Time,  the  faid  A?-a2e  Hunt  hath  appeared  and 
"  is  yet,  in  his  Judgment,  a  Lunatic  j  and  is  now  in  fo  dif- 
*'  ordered  a  State  of  Mind,  that  She  is  not  fit  to  be  brought 
"  into  this  Court."  The  Affidavit  adds,  "  That  he  is  informed 
*'  and  verily  believes  that  a  Commission  of  Lunacy  will 
*'  p^ortly  be  iff'ued  againfl:  the  faid  Aniie  Hunt;  and  that  the  fame 
"  hath  been  deferred  on  no  other  Account  but  becaufe  of  the 
"  late  Minority  of  y^mie  Bowen,  the  Grand-Daughter  and  One 
*'  of  the  next  akin  of  the  faid  Anne  Hunt;  which  faid  Anne  Boiven 
"  is  now  come  of  Age,  as  the  Dodor  hath  been  informed  and 
*'  believes." 

But  Lord  Mansfield  propofed  to  put  this  Matter  into 
another  Method;  viz.  To  ufe  this  Affidavit  of  Dr.  Monro's  as  a 
Reafon  for  enlarging  the  'Time  to  return  the  Writ,  inflead  of  adlu- 
ally  filing  the  Return  at  frefent. 

Accordingly,  Mr.  Solicitor  took  back  the  Writ  and  Return : 
And 

The  Court  enlarged  the  Time  for  making  the  Return 
till  the  next  Term,  being  perfectly  well  fatisfied  by  the  Affidavit 
of  Dr.  Monro,  that  Mrs.  Hunt  was  not  in  a  Condition  fit  to  be 
taken  out  of  the  Care  and  Cuftody  of  thofe  to  whom  her  Perfon 
was  intrufted,  and  who  were  upon  the  Point  of  obtaining  a  pro- 
per legal  Authority  for  what  they  were  doing ;  which,  however 
intended  for  her  Benefit  and  Advantage,  had  not  yet  obtained  that 
ftridl  legal  Sanction  which  they  were  now  in  a  regular  Purfuit  of. 

Mr.  Serjeant  Whitaker,  who  had  moved  for  the  Habeas  Corpus, 
came  afterwards  into  Court,  and  defired  a  Rule  for  Liberty  to 
have  Accefs  to  and  Infped:ioa  of  Mrs.  Hunt,  in  order  to  fee  that 
She  was  properly  treated.  But  as  He  could  not  make  out,  that 
his  Application  was  made  on  Behalf  oi  -^ny  Perfon  w^ho  .had  the 
leaft  Pretenfion  to  demand  this.  The  Court  reje£led  his  Rcqueil. 


Fifher  verfus  Prince. 

UPON  fhewing  Caufe  by  the  Plaintiff's  Counfel,  "  why, 
"  upon   delivering   to  the  Plaintiff  the  feveral  Goods 
Part  IV.  Vol.  IH.  LI  and 
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•*  and  Chattels  for  which  this  Adion  (which  was  an  Adlion  of 
*'  Trover)  was  brought,  and  paying  him  his  Cods  to  the  Day 
••  of  making  the  Motion,  further  Proceedings  fhould  not  be 
"  ftayedj"  (which  Rule  to  fliew  Caufe  had  been  obtained  upon 
a  Motion  made  by  the  Counfel  for  the  Defendant;)  It  was  urged 
on  the  Part  of  the  Plaintiff,  That  this  is,  in  Effed,  a  Motion 
"  to  bring  the  Goods  into  Courts'  And  it  was  contrary  to  the 
Courfe  of  the  Court,  in  Adlions  of  Trover,  to  bring  into  Court 
the  Thing  demanded,  (excepting  the  fingle  Cafe  of  Trover  for 
Monies  7iumbered\)  And  that  the  Reafon  which  has  been  often 
given  for  it  is,   "  That   this   Court  do  not  keep  a  Ware-hoiife :" 

•  Hardinp  v.  And  a  Cafe  was  hinted  at,  where  a  Motion  to  bring  in  a  *  Gold 

™;"^;b"r_  Watch  was  denied. 

And  the  Court  denied  it  In  the  prefent  Cafe,  and  difcharged 
the  Rule :  But  it  was  not  upon  that  general  Principle  that  They 
denied  it,  but  upon  the  Circwnfiances  of  the  Cafe;  fuch  as  the 
complicated  Quantity  of  the  Goods  demanded,  and  the  Uncer- 
tainty of  their  remaining  of  the  fame  Value  as  they  were  when 
taken;  and  fome  other  like  Circumilances.     For 

Lord  Mansfield  and  Mr.  Juftice  Wilmot  Both  con- 
curred in  the  following  Dilfinition,  "  That  where  Trover  is 
"  brought  for  ■i.ffecific  Chattel,  of  an  afcertained  Quzniity  and  Qua- 
"  lity,  and  unattended  with  any  Circumllances  that  can  enhance 
"  the  Damages  above  the  real  Value,  but  that  it's  real  and afcer- 
♦*  tained  Value  mult  be  xh^fcle  Meafure  of  the  Damages,  There 
**  the  fpecihc  Thing  demanded  may  be  brought  into  Court ; 
«•  (And  Mr.  JulHce  IVilmot  faid,  This  was  the  more  reafonable, 
"  as  this  Adtion  of  Trover  comes  in  the  Place  of  the  old  Adion 
"  of  Detinue:)  Where  there  is  an  Uncertainty  cither  as  to  the 
*'  Quantitv  or  Quality  of  the  Thing  demanded,  or  that  there  is 
"  any  Tort  accompanying  it  that  may  enhance  the  Damages 
"  above  the  real  Value  of  the  Thing,  and  there  is  no  Rule 
"  whereby  to  cfimate  the  additional  Value,  there  it  rtiall  not  be 
*<  brought  in."  Lord  Mansfield  fiid.  It  is  Pity  that  a  falfe  Con- 
ceit fiiould,  in  Judicature,  be  repeated  as  an  Argument:  "  The 
»'  Court  does  not  keep  a  Warehoufe."  What  then  ?  What  has  a 
Warehoufe  to  do  with  ordering  the  Thing  to  be  delivered  to  the 
Plaintiff?  Money  paid  into  Court' is  Payment  to  the  Plaintift". 
The  Reafon  and  Spirit  of  Cafes  make  Law ;  not  the  Letter  of 
particular  Precedents.  In  Trover  for  Money  numbered,  or  in  a 
Bagg,  The  Court  have  ordered  it  to  be  brought  in  :  Yet  the  Jury 
may  give  more  in  Damages ;  they  may  allow  Intereft,  (and  in 
fome  Cafes  they  ought.) 

2  The 
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The  Reafon  holds  to  every  other  Cafe,  where  a  Thing  clearly 
remains  of  the  fame  Value:  Yet  the  Jury  may  give  Damages  for 
the  Detention. 

I  remember  rts  being  done  twice  or  thrice,  in  Things  of  fmall 
Value.  It  ought  to  be  done,  to  prevent  vexatious  Litigation ; 
•which  a  Plaintiff  may  be  tempted  to  purfue,  when  in  all  Events 
he  is  fure  of  Coils.  It  ought  to  be  done,  becaufe  it  is  the  J'pe^ 
£ijic  Relief. 

It  ought  to  be  done  -,  becaufe  at  the  Trial,  when  the  Thing 
remains  in  the  fame  Condition,  there  generally  is  a  Rule  "  to 
*•  deliver  it." 

An  ^m^^^^Value  is  a  precarious  Meafure  of  Juftice,  compared 
with  the  fpecific  Thing. 

I  am  aware  of  the  Cafes  where  a  laced  Head,  a  Gold  Watch, 
a  Diamond  Ring,  and  Chinefe  PiSlures  were  refufed  to  be 
'brought  in. 

But,  as  I  think  "  fuch  Motions  ought  neither  to  be  refufed 
■"  or  granted,  ofCourfe,"  They  muft  depend  upon  their  own  Cir- 
cumjlances.  No  Injury  is  done  the  Plaintiff,  if  the  Court  fhould 
think  "  He  ought  not  to  proceed  for  Damages  beyond  the  fpe- 
*'  cific  Thing}"  becaufe  He  may  y//'//  proceed  for  more,  at  the 
Feril  of  Cofls :  And  fo  He  ought. 

But,  in  this  particular  Cafe,  the  Goods  axe  altei-ed,  and  their 
Value  changed. 


Rex  i'^;7^j  Whitear  et  al'. 

MR.  Serieant  Stanniford  and  Mr.  Tates  fliewed  Caufe  why 
an  Order  of  Sessions  Ihould  not  be  quafhed.  It  was  an 
Order  originally  made  at  the  garter- Scf/ions  for  the  Bur- 
rough  of  Portfmotith  ;  and  purported  to  be  an  Order  made  upon 
the  Appeal  of  the  prefent  Overfeers  of  the  Poor  of  the  Parilh 
of  Portfmotith,  diredling  their  Predeceffors  the  /ate  Overfeers  to 
pay  over  to  the  Appellants,  the  prefent  Overfeers,  the  Balance  of 
their  Accounts;  which  Accounts  were  fettled  and  balanced  by 
the  faid  Order  of  Sessions. 

T« 
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To  this  Order,  Four  Exceptions  had  been  taken  j  the  firft  of 
which  was  a  material  One:  The  three  Others  were  flight,  and 
not  neceflary  to  be  here  fpecified,  bccaufe  the  Court  quafhed  the 
Order  upon  the  Jirjl  Objedtion,  without  taking  any  Notice  of 
the  Rejl. 

This  firfl:  Exception  was  to  the  Jurisdiction  of  the  Ses- 

■  S IONS,  to  make  an  Order  upon  late  Overfeers  to  pay  over  Monies 

to  their  SuccefTors,  by  way  of  original  Order,    in  the  jirji  In- 

ftance  ;  without  any  previous  Application  having  been  made 

•V.  §4.  and  to  tioo  Jiijiices,  purluant  to  the  Diredions  of  43  Eliz.  c.  2.* 

5  6. 

It  was  urged  in  Support  of  this  Exception,  That  all  fubor- 
dinate  Juril'didiions  muft  fhew  "  that  they  have  JiirrJ'diSlion  of 
"  the  Matter  they  take  upon  them  to  determine."  But  here  has 
been  no  previous  Application  to  two  JulTiices,  or  any  Appeal  to  the 
Selfions  from  any  former  Order  :  And  the  Seffions  can  not  take 
ii.  n^  per  Saltufn,  nor  have  they  any  or/^Z/za/Jurifdidion.  There- 
fore their  Jurildidlion  fails. 

All  this  was,  fully  and  on  mature  Deliberation,  determined  in 
the  Cafe  oi  Rex  v.  Bartlett  et  al.  Church-wardens  and  Overfeers 
iN.  B.  Sir  of  Brackley  St.  Peters,  Tr.  7,8  G.  2.  B.  R.  -f-  2  Strange  q'iT^. 

y.  S.  gives 

only  a  ihort  Account  of  it,  in  a  few  Lines  :  But  it  was  argued  and  difcuflcd  feveral  Times,  both  at 

the  Bar  and  by  the  Bench. 


The  Anfwer  given  to   this  Objedlion  by  the  Serjeant  and  Mr. 

Tates,  was.  That   the   prcfent    Order   was  not  made  upon  the 

Statute  of  43  Eliz.  (as  that  of  Rex  v.  Bartlett  was ;)   but  upon 

17  G.  2.  f.  38.  §  4.  which  gives  an  Appeal  to  the  next  General 

or  Quarter  Seflions   of  the   Peace,  to  "  any  Perfon   or   Perfons 

"  who  fhall   find  Him,  Her  or  Themfelves   aggrieved  by  any 

*'  Rate  or  AflefTment  made  for  the  Relief  of  the  Poor,  or  fliall 

"  have   any  material   Objedion  to  any  Perfon  or  Perfons  being 

*♦  put  on  or  left  out  of  fuch  Rate  or  AfielTment,  or  to  the  Sum 

*•  charged  on  any  Perfon  or  Perfons  therein;  or  Jhall  have  any 

%  Which  is    "  material  Objection  to  fuch  Account  as  %  afore/aid,  or  any  Part 

the  Account  ,(  thereof  J  or  fliall  find  Him,  Her  or  Themfelves  aggrieved /yf 

Church-       "  ANY  Neglect,  Aft  or  Thing  done  or  omitted  by  the 

wardens  and  <«   Church-ivardens  and  Over-fccrs  of  the  Poor,  or  by  any  of  His 

Over-feers.    ,.  Majefty's  Juftices  of  the  Peace." 

The  Reply  made  by  Mr.   Solicitor  General  (who  had  taken 

this  Exception)  was,  I'hat  the  Stature  of  17  G.  2.   c,  38.  does 

I  not 


Mich.  Term  3  Geo.  3.    B.  R.        1367 

not  give  Power  to  apply  to  the  Seflions  per  Saltum,  to  make  fuch 
an  Order  as  this :  But  the  previous  Application  to  two  Juftices 
remaim  as  necejfary  as  it  was  before. 

And  of  this  Opinion  was  The  Court;  Who  faid  that  this 
Aft  of  17  G.  2.  made  no  Aheration  in  this  refpedl,  but  had  quite 
another  View. 

Order  of  Sessions  qua/hed. 


The  End  oi  Michaelmas  Term  1762.    3  C^.  3. 


Part  IV,  Vol.  IIL  Mm  Hilary 
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Hilary  Term 

3  Geo.  3.  B.R.   1763. 


\ 


MEMORANDUM— There  was  but  One  fingle  Cafe  de- 
termined within  this  Term,  that  feemed  worthy  of  being 
reported :  Though  fome  few  Cafes  were  under  the  Confideratioa 
of  the  Court,  which  afterwards  received  their  Determination,  and 
will  follow  in  their  Courfej  particularly,  the  Cafes  of  Bidlcfoti 
V.  Whytel,  and  Glover  v.  Black. 


Saturday,  12  f^Q^y^j.(]      Widow,     and    Another-    Executors,    verfus 

Feb.  1765.  '  '  '  'J 

Jemmet,    Executor. 

N   fliewing  Caufe  againfl:  fetting  afide  a  Fieri  Facias,  and 
paying  back  to  the  Defendant  the  Monies  levied  thereon. 
It    appeared    that    the   Defendant   was  a  Bankrupt, 
againft  whom  a  Commiffion   had   iflued,  and  who  had 
afterwards  obtained  his  Certificate  ;   And  that  the  prefent 
Adlion  was   brought  againft  Him  as  Executor,  upon  a  Bond  en- 
tered into  by  the  Defendant's  Teftator ;  and   the  Defendant  had, 
between  the  Time  of  the  Ilfuing  of  the  Commiflion  and  the  Time 
of  obtaining  his  Certificate,  pleaded  a  false  Plea  {viz.  "That 
*'  He  had  no  Affets,"  where  in  Fad  he  had  fome  AfTets  in  his 
Hands,)  which  was  found  againft  Him ;  and  thereupon  the  Plain- 
tiffs had  judgment  de  boJiis  Tejlatoris  Ji  Z^c,  and  againft  the  De- 
fendant Himfelf,  de  botiis  Propriis,  for  the  Costs. 

Mr.  Solicitor  General,  on  Behalf  of  the  Defendant,  urged,  that 
by  virtue  of  the  Bankrupt  Adt  of  5  G.  2.  c.  30.  the  Defendant 
was  not  liable  to  the  Execution  as  to  his  own  proper  Goods;  be- 
caufe  He  had  given  up  his  All  under  the  Commiffion  of  Bank- 
ruptcy, and  ftood  discharged  by  the  Certijicate  againft  all  De- 
2  mands 
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mands  which  might  have  been  made  upon  his  Eflate  and  Eflfedls 
under  the  Commiffion  :  And  He  alledged,  that  thefe  Cofts  having 
.arifen  from  the  Neceffity  he  was  under  of  flaving  off  the  Judg- 
ment, they  were  fuch  a  Debt  as  might  have  been  proved  under 
the  Commiflion. 

But  per  Cur — The  pleading  a  Rilfe  Plea  was  his  own  Ad,  and 
liis  own  Fault :  And  the  Judgment  and  Execution  de  bonis  Pro- 
priis,  for  Cofts,  was  fingly  owing  to  this  his  falfe  Plea ;  which 
was  fubfequent  to  the  IlTuing  of  the  Commiflion.  Confequently, 
it  could  not  have  been  proved  under  the  Commiflion ;  and  there- 
fore can  not  be  difcharged  by  the  Certificate. 

Rule  discharged. 
V.  2  Sir  J.  S.  1 197.  Gra/jam  v.  Bcfitoti. 


Note — 

Per  Lord  Mansfield — If  an  Executor  becomes. 
Bankrupt,  the  Commiflioners  can  not  feize  the  fpecific  Effedls 
of  his  Tefl;ator ;  not  even  in  Money  which  fpecifically  can  be  dif- 
tinguiJJied,  and  afcertained  to  belong  to  fuch  Tellator,  and  not  to 
the  Bankrupt  himfelf. 


The  End  o'i  Hilaiy  Term   1763.     36". 
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■W-eJnefday, 
so  April 


Bonafous  vcr/us  Rybot. 

R.  E/!al>  Harvey  and  Mr.  'Thurloiv,  on  the  Part  of 
the  Plaintiff,  fhewed  Caufe  againft  a  Rule  which  had 
been  obtained  by  the  Defendant  in  this  Adion  (which 
was  Debt  on  Bond,)  for  the  Plaintiff  to  fliew  Caufe 
why  it  fhould  not  be  referred  to  Mr.  Owens,  to  compute  what  is 
•due  to  the  PlaintitF,  of  the  feveral  Instalments  lliipulated  by 
Articles  of  Agreement  bearing  Date  on  or  about  the  26th  Day  of 
famiary  175B,  and  made  in  Dcfeazance  of  tie  Bond  whereupon 
this  Aftion  is  brought;  and  why  upon  Payment  of  what  fhall  ap- 
pear to  be  due,  with  Intereft  for  the  Instalment  unpaid,  to- 
gether with  the  Plaintiffs  CoJIs  to  be  taxed  by  Mr.  Owens;  all 
further  Proceedings  in  this  Adion  fliould  not  be  Jlayed. 


c. 

-  This  Word  " 
"  Such"  re-  << 
fers  to  the  ^^ 
preceding 


This  Rule  was  obtained  upon  the  Ad:  of  Parliament  of  4, 5  Ann. 
16.  §  13.  whereby  it  is  enaded,  "  That  if  at  any  Time,  pend- 
ing an  Adion  upon  any  *  fuch  Bond  with  a  Penalty,  the  De- 
fendant (hall  bring  into  the  Court  where  the  Adion  (liall  be 
depending.  All  the  Principal  Money  and  Inter  eft  due  on  fuch 
ciaufc.wiiich  "  Bond,  and  alfo  all  fuch  Cojh  as  have  been  expended  in  any 
"  '"  Suit  or  Suits  in  Law  or  Equity  upon  fuch  Bond;  the  faid  Mo- 

ney fo  brought  in  fhall  be  deemed  and  taken  to  be  mfull  Sa- 
tisf action  and  Dijcharge  of  the  faid  Bond;  And  the  Court  fliall 
and  may  give  Judgment  to  dijcharge  every  fuch  Defendant  of 
and  from  the  fame  accordingly." 


mentions 
*'  anv  Bond 
"  which  hath  ** 
"  a  Cmn'itlon  " 
"  or  Dcffa-    ,^ 
'"  Jii/ice  to 
•'  make  void    " 
"  the  fame 
"  upon   Pay- 
••'  mcnt  of  a 


The  Fad  of  the  prefent  Cafe  was,  that  the  Bond  upon  which 

«' lefler  Sum  this  Adion  was  brought  was  a  Bond  conditioned  for  Payment  of 

y,  or  pi4e     ^^'''tf^  Sum  of  Money  ahjolutely  at  a  Day  certain  (In  April  1759 :) 

-"  cenain."    But  no  Mention  was  therein  made  of  paying  the  Money  by  In- 

I  flalments; 
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Jialmcnts;  nor  was  that  any  Part  of  the  o?-iginal  Agreement; 
which  original  Agreement  is  dated  the  i-^xh  oi  Jamiary  1758. 
But 

Afterivards,  on  the  26th  of  'January  1758,  the  Parties  came 
to  ■i.Jubfeqiient  Agreemefit,  and  entered  into  Articles  dated  on  that 
Day;  by  which  Articles  it  is  agreed  between  the  faid  Plaintiff 
and  Defendant,  "  That  the  Money  fliall  be  paid  l?y  Instal- 
"  MENTs:"  Four  of  which  Inftalments  were  fixed  to  Midfummer 
1759,  Midfummer  1760,  Midfummer  ijSi,  and  Midfummer  1762; 
and  the  laft,  at  Midfummer  1769. 

In  thefe  Articles  is  contained  a  Defeazance  to  the  Bond  of 
13th  January  1758,  in  Cafe  the  Sum  mentioned  in  the  Condi- 
tion thereof  to  be  payable  in  grojs  at  the  certain  Day  therein  fixed, 
fhould  be  paid  by  Instalments  upon  the  particular  Days  fpe- 
cified  in  this  Defeazance:  Provided  that  the  faid  Sums  agreed 
to  be  taken  by  Inftalments  fhould  be  punSlually  and  regularly  paid 
by  the  Defendant  at  and  upon  the  very  Days  fpecified  in  the  De- 
feazance for  making  the  refpeftive  Payments ;  and  that  the  De- 
fendant fliould  live  till  all  the  faid  Days  be  pail.  Otlierwife,  this 
Defeasance  was  to  be  void. 

The  Defendant  paid  the  two  firfl  Payments  at  Midfummer 
1759  and  1760,  and  Part  of  the  Inftalment  due  at  Midfummer 
1 76 1 ;  but  totally  negleEled  to  pay  that  which  became  due  at  Mid- 
fummer 1762,  or  even  any  Part  of  it.  At  Michaelmas  1762,  (fub- 
J'equent  to  the  laft  mentioned  Inftalment)  the  Defendant  paid  to 
the  Plaintiff,  and  the  Plaintiff  received  of  him  the  whole  Intereji 
then  due  upon  the  whole  Debt  up  to  that  Time  ;  including  In- 
terest for  the  Sum  payable  at  the  preceding  Midfummer,  as  well 
as  for  all  the  remaining  Aloney  not  yet  become  payable. 

The  Plaintiff's  Counfel  urged,  in  Diicharge  of  this  Rule — 

ift.  That  the  Cafe  of  a  Bond  conditioned  lov  Payment  of  Mo- 
ney BY  Instalments  is  Jiot  within  this  Act  of  Parliament. 
For  it  is  confined  to  common  and  ordi?iary  Bo7ids  conditioned  for 
Payment  of  a  lefler  Sum  at  a  Day  certain ;  and  does  not  exterid  to 
fuch  as  are  conditioned  or  defeazanced  upon  Payment  of  the 
Money  by  hifialments ;  at  lead,  not  till  after  all  the  Days  of  Pay- 
ment arc  paft :  As  is  manifeft  by  the  Diredlion  "  That  the 
"  Money  brought  in  Ihall  be  taken  to  be  \v\.  full  SatisfaSlion  of 
"  the  Bond,  and  that  the  Court  ihall  give  Judgment  to  discharge 
■"  the  Defendant  from  the  fame;"  which  would  deftroy  all  the 
Plaintiff's  Security  for  the  fubfeqtient  Payments  r.ot  yet  become 
payable.     And  they  faid,  that  thev  could  find  *  no  Cofe  v/here "  ^'^  2  Stra. 
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it  had  been  holden  to  extend  to  Bonds  conditioned  for  paying  the 
Money  by  Injialmcnts. 

adly.  That  even  admitting  that  a  Bond  conditioned  for  paying 
Money  by  Inftalments,  or  lb  defeazanced  at  the  "Time  of  exectitinrr 
the  Bond,  might  be  conftrued  to  be  within  the  Intention  of  the 
Statute;  yet  it  would  by  no  Means  follow,  that  a  Cafe  circum- 
ftanced  as  the  prefent  Cafe  is,  would  be  within  it  likewife :  For» 
here  the  Defeazance  was  not  made  nor  thought  of  at  the  Time 
when  the  Bond  was  executed ;  but  is  a  diJVuiB  Jubfequent  Tranf- 
aBion,  at  2.  future  'Time,  and  in  a  dijlincl  Deed  or  Inllrument  ex- 
ecuted long  after  the  Bond. 

-^dly.  That  the  Court  could  not  cntei-  into  this  Matter,  without 
taking  upon  themfelves  to  try  a  Caufe  in  Equit}^  upon  Ajfiduvit 
only,  without  Bill,  Anfv/er,  Interrogatory,  or  Examination  of 
Witnelles;  and  to  give  m\  equitable  Relief  to  the  Defendant  upon 
b.is  o-cn  Affidavit  only,  againfl  a  legal  Right  adually  vejlcd  in  the 
Plaintiff:  For,  the  Deteazance,  which  was  in  Favour  of  the 
Debtor,  not  being  complied  with,  is  become  totally  void,  by 
the  Provifo  contained  in  it;  and  the  Bond  and  Penalty  iland  in 
full  Force  at  Laiv,  And  the  Defendant  has  no  Claim  to  be  re- 
lieved againft  the  Forfeiture;  efpecially,  confidering  the  Value  of 
Money  at  the  Times  when  the  Plaintiff  ought  to  have  received 
it.  The  Defeazance  being  void,  by  the  exprefs  Terms  of  the 
Provilb ;  All  the  Agreements  contained  in  it,  relating  to  the  pav- 
ing the  Money  by  Initalments,  are  quite  out  of  the  prefent  Cafe, 
as  much  as  if  no  fuch  Defeazance  had  .ever  exijled. 

4thly.  They  afferted  diat  if  the  Court  ivere  at  Liberty  to  enter 
into  the  equitable  Circumftanccs  of  the  Cafe,  they  would  appear 
,to  be  flrongly  on  their  Client  the  Plaintiff  Side,. 

Sir  Fletcher  Norton,  Solicitor  General,  and  Mr.  Tates,  co?ttra, 
for  the  Defendant,  maintained  the  contrary  ;  and  argued  thus,  in 
Support  of  the  Rule. 

I  ft.  A  Bond  conditioned  or  defeazanced  for  Payment  of  the 
Money  by  Inftahnents  is,  after  any  of  the  Days  are  pajl,  within 
the  Intention  and  Purview  of  this  Ad :  And  they  faid  that  there 

•  'V.  2  Stra.  have  been  *  Caies  fo  determined;   but  did  not  Ipecify  any  in  par-- 

'^'+-  ticular. 

2dly.  It's  being  upon  nfeparate  Fa.p'zr  can  make  no' Diiterence, 
upon  the  Equity  of  the  Statute:  No  more  can  it's  being  fu/f- 
quent  to  the  Execution  of  the  Bond. 

3dly. 
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3dly.  The  Plaintiff  has  ivavcd  the  Forfeiture,  by  receh'mg  In- 

terefi  not  only  for  the  Sums  due  at  Midfummcr  1761,  and  Mid- 

Jummer.  ijdz,  but  even  quite  up  to  tbe  following  Michaelmas^ 

4th]y.  The  equitable  Circumftances  of  this  Cafe  they  allcdged 
.to  be  quite  with  the  Defendant,  iaftead  of  being  llrongly  on  the 
;Side  of  the  Plaintiff. 

Mr.  Juftice  Den  is  on  thought  the  Cafe  to  be  within  the 
.A61 ;  or,  at  leaft,  that  the  Provifo  in  the  Defeazance  makes  no 
Difference:  For,  that  Provifo  "that  the  Defeazance  fliould  be 
"  void  on  Failure  of  any  of  the  Payments  by  Inftalment,"  im- 
ports Nothing  more  than  what  would  have  been  implied  though  it 
.had  not  been  inferted. 

But  Lord  Mansfield  faid,  that  this  Provifo  in  the  De- 
feazance makes  the  ivhole  Money  due  upon  Failure  of  any  of  the 
Payments  by  Inftalment :  And  it  feemed  to  Him,  that  the  whole 
turned  upon  this. 

This  Ad  of  Parliament  reforms,  in  fome  Inftances,  an  erro- 
neous Courfe  of  Proceeding  in  the  Courts  of  Law  and  Equity; 
which  ought  never  to  have  prevailed;  and  which  the  Courts  them- 
Jehes  might  and  ought  to  have  remedied,  but  did  not.     Therefore 
it  fliould  not  only  have  the  mofl  liberal  Conftruction  ;  but  the 
Courts  ought  to  exercife  their  own  Authority,   to  extend  the  Spirit 
and  Reafon  of  this  Parliamentary  Interpolition,   "  for  the  ea/ier 
*'  fpeedier  and  better  Adva?icefne?it  of  Juftice,"  to  Cafes  not  men- 
tio?iedin  the  Aft.     So  Lord  Hardivicke  did.     When  a  Caufe  was 
fet  down  to  be  heard  upon  a  Bill  and  Anfwer,  and  the  Bill  dif- 
miffed ;  The   Plaintiff,  by  the  Courfe   of  the  Court,  only  paid 
Forty   Shillings   Cofts.     The  Adt  provides  for  the  Cafe  of  the 
Plaintiff's  difmiffing  hisown  Bill,  or  its  being  difmiffedyor  ivant  of 
Profecution ;  but  does  not  mention  the  Cafe  of  Difmiffion  on  Hear- 
ing :  So  that  the  Plaintiff,  by  putting  the  Defendant  to  7nore  Ex- 
pence  and  Vexation,  avoided  making  Reparation.     This  Courfe 
continued  in  Chancery  till  late  in  Lord  Ilardwicke's  Time ;  when 
He  made  an  Order  to  alter  it. 

It. is  furprizing,  that  after  the  Statute  of  Ufury,  -t^j  H.  8.  *«  eg, 
which  excepts  Obligations  with  Condition,  made  upon  a  jvjl  and 
true  Intent,  the  Courts  of  Law  did  not  confider  the  juft  Intent 
of  a  Bo7id  to  be  Principal,  Interefl  and  Cofts,  fecured  by  a  Penalty; 
and  fuffer  the  Party,  at  any  Time,  to  fave  the  Forfeiture  by  per- 
formifjg  the  Intent. 

2  It' 
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It  is  more  extraordinary,  that  after  this  was  fettled  in  a  Court 
of  Equity  "  to  be  the  Nature  of  a  Bond";  and  therefore  every 
Party  to  a  Bond  widerjlood  it  in  this  Senfe ;  The  Courts  of  Laii) 
did  not  follow  Equity,  but  flill  continued  to  do  Injujlice,  as  of 
Courfe  ;  and  put  the  Parties  to  the  Delay  and  Expence  of  fetting 
it  right  elfewcrc,  as  of  Courfe. 

The  Adl  of  Parliament  meant,  that  in  Cafes  of  Penalties  by 
way  of  Security,  the  clear  final  Juftice  of  the  Cafe  fliould  be  at- 
tained in  the  Courts  of  Law:  (much  to  the  Benefit  of  botli 
Parties.) 

I  cannot  fee  a  Doubt,  upon  Bonds  conditioned  for  Payment  of 
Money  by  hijlalments:  And  I  am  glad  to  hear  that  it  has  been  fo 
•  See  2  Stra.  determined.* 

Si 4.  Bridges 

V.  Williamfon,  M.  2  G.  2.  and  in  Maine  v.  Somner,  Hil.  1730.  4  G.  2.  in  this  Court,  in  a  like 
Cafe,  where  the  firft  Day  only  was  pall,  It  was  moved  by  Mr.  Pilfworth,  and  oppofej  by  Mr.  Filmcr ; 
And  the  Court,  after  feme  Hefitation,  granted  it. 

The  Defeazance  being  dated  at  ^fubfequent  Time,  and  written  | 
on  a  diftindl  and  feparate  Paper  from  the  Bond,  makes  no  Dif-  ■" 
ference. 

But  what  makes  the  Difference,  is  this.  The  Bond  here  is  | 
conditioned  for  Payment  of  a  grofs  Sum,  then  due,  to  be  paid  at 
a  certain  fixed  Day.  Then  there  is  a  fubfequent  Agreement  made 
in  Favour  of  the  Debtor,  eafing  him  of  that  flipulated  fingle  Pay- 
ment at  that  fixed  Day,  and  allowing  him  to  pay  it  by  Infiahnents; 
Provided  that  He  pay  li  p ungual ly  on  the  Days  agreed  upon; 
and  that  He  live  till  they  fliall  be  all  part  :  Otherwife  this  Agree- 
ment and  Defeazance  to  be  void.  And  confequently,  as  the 
Debtor  has  not  paid  the  "Wionty  punSlually,  they  are  void,  and 
the  grofis  Sum  is  due  to  the  Obligee. 

There  is  a  Diflindtion  in  the  Court  of  Chancery,  "  That  if 
*'  5  per  Cent,  be  referved  for  Interefi:  on  a  Mortgage,  with  a 
•"  Condition,  to  accept  four  if  punBually  paid;  This  Condition 
"  muft  be  flridly  performed ;  and  the  Debtor  fliall  not  have  Re- 
*'  lief  in  Equity  after  the  Day  of  Payment  is  elapfed?  (becaufe 
*'  the  I.  per  Cent,  was  to  be  abated  upon  a  Condition  which  is 
■"  not  perfonncd : J  But  if  4  per  Cent,  be  referved,  with  an 
*'  Agreement  that  if  the  4  be  not  pundlually  paid  at  the  Day, 
*'  tlie  Mortgagee  fliall  pay  five,  that  fliall  be  confidered  as  a  Pe- 
^'  nalty  addt-d;  and  the  Court  of  Equity  ivill,  in  fuch  Cafe,  re- 
•*'  lieve  againll  it." 

a  Now 
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Now  the  prefent  Cafe  is,  in  Effedl,  \vithin  the  former  Part  of 

'this  Difti.ndtion  ;  for  it  is  a  Condition  unperformed.     Therefore  the 

Debtor  cannot  have  ReUef  in  a  Court  of  Equity,  any  more  than 

He  can  have  it  at  Common  Law :  But  the  Creditor  has  a  Right 

,  to  have  Recourfe.  to  his  Bond. 

As  to  the  Waver— It  could,  at  the  mofl,  be  only  a  Con- 
JlruBive  One.  But  in  Reality,  it  is  None  at  all :  For,  the  In- 
tereji  (even  upon  the  Sums  payable  by  Inflalment)  is  Part  of  the 
Original  Debt  due  upon  and  fecured  by  the  Bond;  and  therefore 
the  Plaintiff  was  intitled  to  receive  it  as  Part  of  the  Orio-iiial 
Debt. 

Unlefs  the  Defendant  pays  the  lahole  Money,   He  can  not  be 
relieved  from  the  Penalty.     However,  this  Rule  muft  certainly  be 
,  .difcharged ;  there  being  no  Ground  to  make  it  abfolute. 

*  Mr.  Juftice  Wilmot  exprefly  concurred:  And  •  Mr.  juftice 

Fofter  was 

Mr.  Juftice  Denison   faid  Nothing  further  in  Oppofi- "°' P''^"''- 
ition  to  it. 

Rule  discharged,  with  Costs 
(to  be  paid  by  the  Defendant  to  the  Plaintiff.) 


MoncsifkeT  verfits  Watfon  et  al'.  Friday,  n 

April  17&3. 

THIS  was  a  Cafe  referved  from  the  Northern  Circuit,  in  an 
Adion  brought  on  2,  3  E.  6.  c.  13.  by  a  Lay-Impropriator 
againft  the  Occupiers  of  Lands  in  the   Parifli  ol  Felt  on  in  the 
County  ol  Northiunberland ;  for  taking  away  their  Corn  and  Hay, 
.ivithout  fetting  out  the  !Tithe,  or  agreeing  for  it. 

The  Subftance  of  the  Cafe  ftated  w:as.  That  they  claimed  to  be 
EXEMPT  from  paying  ^;?y  Tithe  at  all  for  thefe  Lands,  upon  the 
.following  Foundation,  viz. 

That  a  private  A6i:  of  Parliament  was  paffed  in  the  Year  1753, 
(26  G.  2.  c.  46.)   "  for  dividing  and  inclofmg  the  Common  called 
•"  Felton-Common,  in  the  Parifh  qI  Felt  on,  in  the  County  oi  Nor- 
■"  thumber/and." 

That  the  Lands  in  Queftion  had  been,  till  the  faid  Year  1753 
(when  the  faid  Common  was  fo  divided  and  inclofed)  Part   of 
Part  IV.  Vol.  III.  Oo  the 
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t/je /aid  Common,  whereupon  the  Commoners  had  ufed  to  have 
Common  for  their  Cattle  levant  and  couchan-t  &c^ 

That  90  Acres,  Part  of  the  fiiid  Common,  were,  by  the  faid 
Aft  of  Parliament,  allotted  to  the  Owner  oi  Sivardland  Demij'ne : 
under  which  laid  Allotment,  the  Defendants  occupy  the  faid  90 
Acres,  formerly  Parcel  of  the  Common,   but  iioiv  viade  Parcel  of 
Siaardland  Dtmefne. 

Tiiat  the  Ad:  diredls  that  the  divided  Lands  (before  Parcel  of 
the  Common)  fliall  be  holden  by  Each  Perfon  to  whom  the  re- 
fpedive  Divilions  are  allotted,  fubjedl  to  the  fame  Charges  aiid 
Incumbrances  as  their  own  former  Lands  to  which  they  are  allot- 
ted and  confolidated,  were  before  fubjedl :  And  it  is  declared  in 
the  Ad  itfelf,  "  That  it  fliall  be  conftrued  benef  daily  to  the  faid 
"  Land-Owners  to  whom  the  refpedlive  Divilions  arc  allotted." 

.  .1'  That  the  Owners  of  Swardland  Demefne  had  7zever  paid  Tithe 
o^  Corn,  Grain,  or  Hay;  Having  been  always  exempt  from  the 
Payment  of  Tithe  of  Corn  and  Grain,  in  Confideration  of  having 
always  kept  in  Repair  the  North  End  of  Felton  Church ;  and 
being  exempt  from  the  Payment  of  Tithe  of  Hay,  under  a 
Modus. 

The  Queftion  ftated  upon  the  Cafe,  (and  the  only  Queflion 
the7i  intended  to  be  brought  before  this  Court,)  was — 

"  Whether  the  Occupiers  of  thefe  90  Acres,  late  Parcel  of  the 
*'  Common,  but  now  allotted  to  the  Owner  of  Swardland  De~ 
**  mefne,  are  or  are  not  liable  to  the  Payment  of  Tithe  of  Corn 
*'  and  Hay" 

But  the  Counfel,  when  they  came  to  argue  it,  made  two  Que- 
ftions,  viz. 

I  ft.  "  V^\\&t\\tr  Swardland  Demefne  was  itfelf  exempted  from 
*'  the  Payment  of  Tithe  for  Corn:"  (It  was  agreed  to  be  ex- 
empt from  Tithe  of  Hay,  by  the  Modus.  J 

2dly.  *'  Whether  the  90  ^cres  of  inclofed  Common  be  exempted 
*•  from  Tithe  of  Corn  and  Hay." 

However,  The  Court  would  not  enter  into  the  lirft  Queftion 
("  Whether  Non-payment  of  Tithes  can  be  fet  up  againll  a  Lay- 
■"  Impropriator,  as  a  Prefumption  of  Title":)  Becaufe  it  was 
never  intended  by  the  Parties,  to  be  meddled  with  by  the  frcfent 
Adtion,  moll  plainly. 

4  As- 
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As  to  the  2d  Queflion — 

Mr.  Wallace,  who  argued  for  the  Defendants,  contended  that 
as  the  Allotment  was  to  bear  all  the  Burthens  of  the  ancient 
Ertate  to  which  it  was  now  annexed,  it  oug;ht  therefore  to  eniov 
all  the  Przi;//?g-£'j  of  it :  And  as  this  ancient  Ellate  was  exempt 
from  Tithes,  lb  alfo  ought  the  allotted  90  Acres  to  be. 

And  He  relied  very  much  upon  a  Cafe  in  the  Court  of  Chan- 
f.ery,  determined  by  Lord  Hardioicke  on  15th  'July  1748;  which 
He  cited  as  in  Pohit:  The  Name  of  it  was  Stocki.vdl  v .  Ttrrv- 
Stockivell  was  Reftor  of  the  Parifh,  and  filed  his  Bill  againft  the 
Occupier  of  fome  Land  (then  plowed  up)  for  Tithe  of  the  Corn 
which  grew  upon  it.  The  Defendant  inlifted  upon  a  Modus  of 
1 5  J.  in  lieu  of  All  Tithes  arifmg  upon  the  Grange  Fa7-ni\ 
and  that  the  Grange  Farin  had  Jie'ver  paid  any  Tithes.  Then. 
He  fhewed,  that  the  Land  for  which  Stockwell  demanded  this 
Tithe  of  Corn  by  his  Bill,  had  been  Part  of  a  Down  which  had 
been  inclofed  by  a  private  A(ft  of  Parliament,  and  had  been  thereby 
allotted  to  and  had  ever  fmce  continued  Part  of  the  Grange 
Farm;  and  therefore  ought  to  be  exempt  from  all  Tithes,  as  well 
as  the  Grange  Farm  itfelf.  And  Lord  Hardwicke  difmiffed  the 
Redlor's  Bill,  fo  far  as  it  related  to  this  Land  which  had  been 
Down-land,  and  was  fo  allotted  to  the  Grange  Farm. 

Mr,  Thiirlow,  for  the  Plaintiff,  argued,  that  notwithf^anding 
this  Decree  in  Stockwell'?,  Cafe,  yet  in  the  prefent  Cafe  (which 
differs  much  from  that)  the  allotted  Common  is  jwt  exempted 
from  the  Payment  of  Tithes. 

This  Demand  of  the  Impropriator,  in  the  prefent  Cafe,  is  a 
Claim  of  the  Tithe  of  Corn,  Grain,  and  Hay.  But  Corn,  Grain 
and  Hay  could  not  be  Part  of  what  grew  on  a  Common  :  The 
Tithes  that  arofe  upon  this  Common  (appendant  to  Swardland 
Demefne)  could  have  been  only  Tithes  of  Agijlment,  or  of  Lambs, 
Calves,  Wool,  Milk  and  other  Things  that  could  be  the  Produce 
of  a  Common. 

Now  a  Modus  or  other  Compenfation  mufl  he  in  lieu  of  thefc 
fpccific  Tithes.  This  Exemption  therefore  can  not  relate  to  any 
other  Tithes  but  fuch  as  could  in  their  Nature  have  arifen  out 
of  the  Common:  So  that  it  is  not  within  the  fubflantial  Idea  of  the 
Modus  or  Compenfation  inlilted  upon  by  way  of  Exemption  from 
paying  Tithe  for  thefe  Lands,  which  were  Part  of  the  Common, 
hut  now  bear  Corn.  Grain  and  Hay,  For  the  Redor  could  have 
no  Benefit  from  this  Modus  \\\\n:\\  was  conlined  to  the  Tithe  of 

Corn, 
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Corn,  Grain  and  Hay,  in  refpeft  of  any  of  that  Sort  of  Tithe 
which  could  arife  from  the  Common,  whilft  it  remained 
Common. 

Tithes  are  not  iffuing  out  of  the  Land,  but  collateral  to  it: 
And  they  cannot  be  dJfcbargcdhwt  by //"me// Words;  which  this 
Aft  does  not  make  ufe  of,  the  Words  of  it  being  only  general 
Words.  Cro.EUz.  i6i.  Parkins  v.  Hinde.  ii  Co.  13.^.  *S.  C 
3  Leon.  300.     Stile  v.  Miller.     Owen  39.  S.  C 

An  Exemption  may  be  eafily  dejlroyed.  An  Alteration  of  the 
Ufe  of  the  Land  will  deftroy  it :  As  where  a  Buck  or  a  Doe  is 
to  be  paid  out  of  a  Park ;  And  the  Park  is  difparked.  For  which, 
he  cited  Hutton  58.  Poole  v.  Reynold  (upon  a  Prefcription  "  to  be 
"  difcharged  of  all  Tithes,  by  delivering  Deer  annually":  And 
the  Park  was  afterwards  difparked.) 

Plere,  the  Exemption  claimed  is,  "  to  be  difcharged  of  th© 
"  Tithe  of  Corn,  Grain  and  Hay  arifing  and  growing  on  Sward- 
*'  land  Demefne."  But  the  Common  now  inclofed  and  allotted  was 
not,  lohiljl'  it  was  Common,  capable  of  producing  either  Corn, 
■Grain  or  Hay.  Therefore  it  is  not  exempt  from  Tithe  of  Corn, 
Grain  and  Hay, 

If  a  Mill  be  difcharged  of  Tithe;  and  the  Owner  turns  the 
Water-courfe  but  a  very  little  Way,  and  re -edifies  his  Mill  upon 
fuch  turned  Water-courfe,  this  re-edified  Mill  fliall  not  be  dif- 
charged.    I  Ro.Abr.  652.  iLxxX^Difmes,  'LtXXtxF.pl.  2. 

So  that  changing  the  Siihfinnce  of  the  Exemption  is  fuflicient 
to  deflroy  it;  <zvt\\Juppofing  it  to  have  been  a  good  One. 

Lord  Mansfield — The  Cafe  of  Stockwcll  v.  Tivr)' dif- 
fered very  much  from  the  prefent  Cafe.  The  Modus  infifted 
upon  in  that  Cafe  extended  to  all  Kinds  of  Tithes:  Wliereas 
the  Exemption  infifted  upon  in  the  prefent  Cafe  is  confined  to  the 
Jpecific  Land  called  .Swardland  Demcjhe,  and  does  770t  extend  to  the 
Right  <5/" Common.  Here  is  710  Equivalent  at  all  for  the  Tithes 
of  Agifiiment;  of  Wool,  Milk,  Lambs,  or  any  other  Tithes  of 
fuch  a  Kind  as  could  arife  upon  a  Common.  The  Equivalent 
goes  07ily  to  Corn,  Grai7i  and  Hay ;  the  Tithe  whereof  could  not 
arife  upon  the  Common,  whilfi  it  re}nai7ied  a  Comntcn. 

In  the  Cafe  cited,  the  ReBor  was,  as  Owner  of  the  Glebe,  a 
Party  to  the  Ad:  of  Parliament :  Here,  the  Impropriator  is  7iot 
a  Party  to  this  Adl  of  Parliament.  And  there  the  Modus  covered 
the  Right  of  Common:  It  was  a  Modus  of  \x^s.  which  was  paid 
ior  the  GroMge  Farm,  in  Lieu  of  all  Tithes  arifing  upe^n  it,  "  and 
2  "  y 
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**  of  Ai.'L  the  T'ithcs  of  all  the  Cows  and  Sheep  belonging  to  that 
"  Farm  that  Jhould  be  bj;pasturkd  gn  the  said  Down," 
(which  was  afterwards  inclofed  and  allptted  to  it.)  So  that  the 
Modus  covered  not  only  the  Grange  Farm  itfeif  with  its  Appur- 
tenajices,  but  the  Common  aljb :  (Which  is  not  the  prefent  Cafe.) 
Lord  Hardwicke  decreed,  "  that  Modns  Jhoidd ftand  ior  the  allotted 
•"  Lands,  as  wt'//as  for  the  Grange  Farm  and  its  Appurtenances;" 
and  accordingly,  He  difmiffed  the  Bill  as  to  those  Lands  which 
.the  Modus  covered  :  But  as  to  all  the  other  Lands  of  the  Com- 
mon, which  had  before  ufed  to  pay  Tithe  of  Wool,  Agiftment, 
and  other  fmall  Tithes,  He  decreed  an  Account. 

Here,  all  Rights  are%KVY.vi,  generally,  by  this  A6t  of  26  G.  1. 
Confequently,  the  Impropriator's  Right  to  Tithes  remains :  And 
there  is  no  Need  to  fhew  bow  they  are  due;  becaufe  they  are  due 
of  Common  Right. 

The  whole  Court  were  very  clear,  that  in  the  prefint 
Cafe  the  Exemption  and  Modus  did  not  extend  to  the  Waite  and 
Common;  and  therefore  that  the  allotted  Lands,  which  had  been 
Part  of  that  V/afte  and  Common,  having  been  fubjedl  to  Tithes 
before  the  Allotment,  muft  remain  liable  to  them  after  it  : 
Which  they  held  to  differ  materially  from  the  cited  Cafe,  where 
the  Modus  did  extend  to  the  Wafte  and  Common. 

They  underftood  the  Words  "  fubjed  to  t\\t  fame  Charges  and 
"  Incumbrances  as  their  former  Lands  were  fubjeifl  to,"  to  mean 
only  Incumbrances  upon  the  EJlate,  (as  Dower  &c;)  and  not  to 
intend  its  being  fubjeft  to  the  Repair  of  the  Church  of  Felton. 

See  the  Czfe  of  Lambert  V.  Cumming,  21  November 
1,723,  in  the  Exchequer :  Bunbury  138. 

Lord  Mansfield  fiiid,  that  Cafe  was  determined  upon 
the  fame  Ground  as  Lord  Hardwicke's  Decree  went  upon,  viz. 
That  what  was  (^{/ord'  exempted  ihzW  remain  eyLem^ited;  and  what 
was  jiot  before  exetnpted  Ihall  pay  Tithe. 

Per  Cur'  unanimoufly 

Let  the  Pojlea  be  delivered  to  the  Plaintiff. 


Rex  verfus  Barker  et  aF.  Thurfday,  21 

April  1763. 

UPON  Mr.  Dunning  s  Motion,  confented  to  by  Mr.  So- 
licitor General, 

.  Part  IV.  Vol.  III.  Pp  .      The 
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The  Court  gave  Leave  to  the  Defendants,  to  with-   * 
•  V.  ante,     draw  their  *  Return  to  the  Mandamus :  And  a  peremptory  Man- 
p.  1265,   23^a^aj  was,  by  Con fent  on  both  Sides  awarded;   (the  Parties  con-    4 
cerned' having,  lince  the  lafl  Motion,  gone  to  a  new  Eledtion.) 


Peremptory  Mandamus 
(by  Confent  on  both  Sides.) 


i 


Tuefday,      Plumer,  Spr.  verfiis  William  Marchant,    Adminillrator 

3  May  1763.  ^  r  T^  at        1 

01  Peter  Marchant. 


T 


HIS  was  a  Cafe  referved  from  the  Suff'ex  Aflizes,  holden  i 
before  Mr.  Serjeant  Wynne. 


An  Adiion  of  Debt  was  brought,  in  Michaelmas  Term  1762, 
upon  a  B(??z</ of  the  Defendant  William  Marchanfs  Intestate, 
in  the  penal  Sum  of  200/. 

The  Defendant,  in  Hilary  Term  1763,  pleaded  Vh^^'E.  admi- 
nistravit. 

The  Plaintiff,  in  the  fame  Hilary  Term,  replied,  "  that  the 
*'  Defendant  then  had,  and  on  the  Day  of  exhibiting  the  Bill 
*'  had  fiifficient  Goods  and  Chattels  i§c,  to  have  fatisfied  to  the 
"  Plaintiff  the  Debt  and  Damages  aforefaid."  And  Iffue  was 
joined  thereon. 

At  the  Trial,  the  Defendant's  Counfel  offered  to  give  in  Evi- 
dence the  following  Covenant,-  contained  in  the  aftermentioned 
Deed  of  Settlement ;  viz. 

By  Articles  of  Agreement  indented,  dated  7th  Augujl  1759^ 
made  between  Feter  Marchant  the  Elder  of  Hurjlperpoint  in 
Su/Jex  Gent',  and  the  Inteftate,  Peter  Marchant  the  Younger, 
Nephew  of  the  faid  Peter  Marchant  the  Elder,  of  the  firft  Part; 
Mary  Longhurji  of  Limejlcr  in  the  faid  County,  and  Sarah  Long- 
burji  of  the  fame  Place  Spinfter,  Daughter  of  the  faid  Mary  Long- 
hurji, of  the  fecond  Part;  and  the  Defendant  William  Marchant, 
and  'John  Balcomb  of  Angmerring  in  the  faid  County,  of  the  third 
Part;  After  Provifion  being  made  (in  Confideration  of  an  in- 
tended Marriage  between  the  faid  Inteltate  Peter  Marchant  and 
the  faid  Sarah  Longhurji,  and  of  the  Sum  of  330/.  and  upwards, 
as  a  Marriage  Portion,)  by  Settlement  and  Surrender  of  divers 
Freehold  and  Copyhold  Eliates  on  the  faid  Sarah  Longhurji  and 
I  the 


Eader  Term  5  Geo.  5.  B.  R.         1381 


the  Iffue  of  the  faid   intended    Marriage;  It  was   witneffed  as 
follows — 

"  And  the  faid  Peter  Marchant  the  Toiwger,  in  Confi- 
"  deration  of  the  laid  Marriage,  and  as  a  Provifion  for  the  faid 
*'  Sarah  his  intended  Wife  in  cafe  flie  fliall  happen  to  furvive 
*'  Him,  and  for  the  Iffue  of  fuch  intended  Marriage,  doth  for 
*'  Himfelf,  his  Heirs,  Executors  and  Admin iftra tors  covejiant  pror 
"  mife  and  agree  to  and  with  the  faid  V/illiam  Marchant  and  "John 
"  Balcoml)  their  Executors  and  Adminiftrators,  That  He  the  faid 
•'  Peter  Marchant  the  Younger  fliall  and  will  in  and  by  his  laft 
*'  Will  and  Teftament,  or  that  his  Executors  or  Adminijlrators 
"  jhall  within  fix  Months  after  his  Death,  well  and  truly  pay  and 
"  deliver,  either  in  Money,  Goods,  Chattels  or  Effects,  out  of  his 
*'  perfonal  EJiate,  the  full  Sum  of  joo  I.  wito  the  faid  William 
"  Marchant  [the  Defendant]  and  John  Balcomb  or  the  Survivor 
**  of  them,  or  to  the  Executors  or  Adminifrators  of  the  Survivor  of 
*'  them;  And  that  the  Intereft  and  Produce  of  the  fame  fhall  be 
"  advanced  and  paid  to  the  faid  Sarah,  for  and  during  the  Term 
*'  of  her  natural  Life,  for  the  Maintenance  of  Herfelf,  and  for  the 
♦'  Maintenance  and  Education  of  the  Children  of  fuch  Marriage  ; 
"  And  after  her  Deceafe,  it  is  declared  and  agreed  to  be  the  In- 
*'  tent  and  Meaning  of  all  the  faid  Parties  to  thefe  Prefents,  that 
"  the  fame  fliall  be  equally  divided  amongft  the  Iffue  of  fuch  in- 
"  tended  Marriage,  and  to  be  paid  to  them  refpedlively  as  they 
*'  Ihall  attain  to  the  Age  or  Ages  of  21  Years,  or  if  any  of  them 
*'  are  Daughters  or  Daughter,  to  be  paid  refpedlively  to  fuch 
"  Daughter  or  Daughters  at  their  refpedive  Ages  of  21  Years 
"  or  Day  or  Days  of  Marriage;  And  in  Default  of  fuch  Iffue  at 
"  or  after  the  Death  of  the  faid  Sarah  Lojighurft,  to  be  paid  to 
"  fuch  Perfon  or  Perfons  as  he  the  faid  Peter  Marchant  the 
*•  Younger  fliall  in  and  by  his  laft  Will  and  Teftament  give, 
"  leave  and  bequeath  the  fame.  And  for  the  better  Performance 
*•  of  the  faid  Covenant,  Article  and  Agreement  herein  before- 
*'  mentioned  to  be  by  Him  the  faid  Peter  Marchant  the  Younger 
"  done,  paid  and  performed.  He  the  faid  Peter  Marchaiit  the 
"  Younger  doth  hereby  bind  and  oblige  Rim  I  elf  his  Heirs,  Exe~ 
"  cut  or s  and  Adminijlrators  unto  the  faid  William  Marc  bant  [the 
"  Defendant]  and  John  Balcomb  their  Executors  and  Adminiftra- 
"  tors  in  the  penal  Sum  of  1400  /." 

Which  Articles  were  fealed  and  delivered  by  the  faid  Peter 
Marchant  and  the  faid  John  Balcomb. 

The  faid  Marriage  afterwards  took  Effed::  And  the  faid  Peter 
Marchant  the  Hultand  died  intejlate,  in  November  ijbz;  leaving 
the  faid  Sarah  his  Widow,  but  no  Iffue  of  the  faid  Marriage. 

The 
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Tlie  Defendant  WlU'inm  Marchant,  the  Truflee  named  in  the 
faid  Articles,  admits  Effefts  fufficient  to  fatisfy  the  Plaintiff's 
Debt;  Unless  he  has  a  i?/^/6/  to  retain  the  fame,  towards 
Satisfadion  of  the  700/.  abovementioned :  Which,  he  infilb,  he 
has  a  Right  to  do,  toidcr  the  faid  Covenant  and  Deed  of  Settlement -, 
and  that,  upon  his  faid  Pleay  he  anight  give  the  ahve  Covenant 
JN  Evidence. 

The  Queflion  fubmitted  to  the  Court,  is,  "  Whether  the  De- 
**  fendant,  as  Adminiftratoj-  of  the  Inteftate  Peter  Marchant  the 
"*'  Younger,  could,  upon  X^n^VXt^xoi  plene  adminijlravit,  give  in 
■"  Evidence  the  Covenant  aboveftated,  to  fiipport  his  Plea." 

Mr.  RUab  Harvey,  for  the  Plaintiff,  argued  that  He  could  not. 

iff.  There  can  be  no  Retainer  at  all,  in  this  Cafe;  Becaufe 
here  could  have  been  }io  Aftion  of  Debt  brought  againil  the  De- 
fendant as  Executor;  it  not  being  a  Debt  in  the  Tefator,  and  con- 
fequently  7iot  in  the  Executor:  The  Teftator  has  only  covenanted 
"  That  his  JLxeciitor  Ihall  pay."  Perrot  v.  Aiijlin,  Cro.  Eliz.  232. 
is  exprefs  to  this  Purport. 

So  in  the  prefent  Cafe,  no  Adlion  of  Debt  could  have  been 
brought  upon  this  Covenant:  And  as  an  Adion  of  Covenant  only 
founds  in  Damages,  this  Covenant  can  not  be  infifted  upon  by 
an  Executor  or  Adminiftrator,  to  be  fet  off  by  way  of  Retainer, 
againfl  the  Specialty-T)cht  for  which  He  is  no\v  fued. 

2dly.  The  Groz^W  of  Retainer,  fimply,  as  it  ftands  here,  is  7iot  \ 
fufficient:  There  ouglit  to  be  forae  previous  Reqiiifition  7nade 
upon  the  Executor,  by  tlie  Wife  or  her  Truflee ;  or  fame  Ati 
of  the  Co-T^rujlee,  to  juftify  it.  It- does  not  appear  that  the 
Covenant  was  or  would  be  infilled  upon,  againlt  the  Admini-  I 
ftrator.  Befides,  here,  the  fix  Months  after  the  Inteftate's 
.Death  M^ere  not  expired:  And  confequently,  no  Right  of  A5lion 
had  accrued. 

3dly.  This  Retainer  being  attended  with  very  fpecial  Circum- 
fances,  it  ought  to  have  been  pleaded:  And  if  the  Truth  of  the 
Cafe  had  been  difclofod  hy  pleading,  thePlaintiff  might  have  then 
t-aken  Judgment  of  Affets  qiiando  acciderint.  But  as  "  pletie  ad~ 
"  miniftravit"  was  pleaded;  And  as  We  knew  We  could  fhew 
AjJ'ets,  and  did  not  nor  could  know  any  Thing  of  this  Covenant, 
We  are  now  deprived  of  this  Beneft. 
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4thly.  This  Plea  is  not  fiibjiantlally  true,  "  That  He  his  fu/Iy 
*'  adminifteredj"  when  the  Aflets  are  covered  only  during  the 
Wife's  Life. 

He  therefore  prayed,  that  the  Pojlea  might  be  delivered  to  the 
iPlaintiff. 

Mr.  Coxe,  contra,  for  the  Defendant. 

I  ft.  This  is  a  Specialty  Debt.  This  Adminiftrator,  if  he  had 
mot  been  alfo  a  T^rufiee  as  well  as  Adminiftrator,  might  have  im- 
.7nediately  paid  it  to  the  Truftee  aflbon  as  the  Inteftate  was  dead : 
For  the  fix  Months  is  only  an  Enlargement  of  the  Time  of  Pay- 
ment, allowed  to  the  Defendant  for  his  Eafe  and  Benelit ;  but  it 
•is  a  Debt,  before  that.  Therefore  he  may  retain  it,  againft  a 
Demand  of  equal  Degree. 

adly.  No  Requifition  or  other  Aft  was  neceflary.     As  he  could 
not  fue  himfef.  He  might  retain. 

3dly.  It  was  not  neceffary  to  plead  it:    This  has  been   long 
fettled.  Gouch\  Cafe,  5  Co.  60.*     The  Plaintiff  fuffers  no  In-  ^^^^^^^  T?t. 
convenience  from  not  having  Judgment  of  Aflets  quando  accide-  Executors, 
rint:  He  may  bring  afrefli  Aftion,  (if  not  have  a  -^ Scire  Facias,')  Ma.2.  "Ad- 
affoon  as  the  Wife  dies.     If  he  had  immediately  paid  it,  he  might  "  defendant 
have  given  that  in  Evidence.  "  may  give 

"  Retainer 
•*'  in  Evidence,  or  plead  it,  at  his  Liberty."    Brownl.  75.  Bond  v.  Green,        f  V.  Bro.  Executor  18. 

Mr.  Harvey,  in  Reply — 

3d.  In  this  Method,  the  Plaintiff  may  lofe  her  Debt:  Another 
Perfon.may  get  Judgment  before  Her. 

4th.  This  is  not,  in  Truth,  a  full  Adminiftratlon  j  becaufe 
thefe  Affets  may  become  anfwerable  for  .this  Debt,  after  the  Death 
■of  the  Teftator's  Wife. 

Lord   Mansfield — It  is  now  fettled,  "  That  a  Retainer 
**'  of  a  Debt  7«^  ht given  in  Evidence." 

And  as  to  the  Cafe  oiPerrot  v.  Aiiflin,  in  Cro.  Eliz.  232.  It 
:fcems  to  be  an  extraordinary  One,  in  itfelf  j  and  there  is  a  Query 
vupon  it,  in  the  very  Book.  Befides,  the  Teftator  is  here  bound 
in  a  Penalty. 

Part  IV.  V^l.  III.  Q^q  The 
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The  real  Juftice  of  the  Cafe  is,  that  the  Plaintiff  ihould  have 
Judgment  of  Afiets,  qiiando  acciderint. 

Mr.  Juftice  Denison  thought  it  the  clearefl:  Cafe  that 
could  be,  and  not  to  differ  from  the  Common  Cafe.  This  is  a 
real  Debt,  and  the  Affets  are  bound  by  it ;  and  it  is  a  Debt  by 
Specialty:  Therefore  it  is  of  an  t-^w^/ Nature  with  another  Debt 
by  Specialty.  Confequently,  the  prefent  Adlion  being  brought 
upon  a  Debt  by  Specialty,  the  Adminiflrator  has  a  Right  to  re- 
tain againfh  it. 

This  Cafe  is  juft  the  fame  as  if  there  were  two  Executors  :  For, 
Payment  to  One  is  Payment  to  Both.  He  may  retain  what  he 
might  have  paid. 

An  Adlion  of  Covenant  is  as  much  a  Lien  upon  the  AiTets,  as 
an  Adtion  of  Debt. 

Judgment  of  Affets,  qiiando  acciderint,  would  have  admitted 
the  Debt. 

I  fee  no  Difference  between  this  Cafe  and  the  Common  Cafe : 
The  fpecial  Circumftances  fignify  Nothing,  here. 

Mr.  Juflice  Wilmot  had  no  Doubt. 

Wherever  the  Executor  might  have  been  fued,  he  may  retain. 
And  this  is  a  Debt  of  equal  Nature  with  that  for  which  the  Adlion 
is  brought.     Therefore  He  may  retain. 

The  Infleflate  was  himfelf  bound  :  And  the  Lien  falls  upon 
his  Reprefentatives,  though  He  himfelf  could  not  have  been  fued. 

But  without  that,  I  think  this  is  a  Debt  for  a  Sum  certain, 
and  fecured  by  Specialty.  Therefore  there  is  no  Diflindion, 
whether  the  Man  himjelfwz.s  to  pay  it,  or  his  Reprefentatives. 

The  Affets  are  bound,  so  long  as  the  Woman  lives.  It  may 
happen,  (by  the  Co-Trullee's  furviving  the  Defendant,)  that  the 
Money  may,  at  her  Death,  be  out  of  this  Man's  Hands:  In 
which  Cafe,  no  new  Adlion  or  Scire  Facias  could  have  Effedl 
againft  Him. 

Lord  Mansfield    now  obferved,   that  there  might  be 

DifHulties  in  the  Method  of  taking  Judgment  dc  bonis  quando  ac- 

I  ciderint ; 
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ciderint;  (which   had,  before,  appeared   to  him  to  be  the  right 
Method:)  And  therefore 

Per  Lord  Mansfield  and  *  Both  the  other  Judges,  •  Mr.  j.Fof- 
clearly  and  unanimoufly  ^^'^  ^*^  ^' 

Let  there  be  Judgment  of  Nonsuit. 


D'Ayrolles,  Efq;  V3?fus  Howard.  wednefday, 

-^  ^  "^  4  May  1763. 

UPON  fhewing  Caufe  againil:  a  Rule  which  had  been  ob- 
tained by  Mr.  SoHcitor  General  (Norton)  on  Behalf  of 
die  Plaintiff,  for  a  new  "Trial,  upon  the  Foot  of  a  Mif-Diredion 
by  the  Judge  of  Affize,  It  appeared  that  the  Adtion  was  an  Adlion 
of  Trefpafs  brought  by  the  Lord  of  a  Manor  againft  the  Commoner, 
iox  Jpoiling  and  dejiroymg  his  Peat,  and  filling  up  the  Holes  out  of 
which  it  was  dug.  To  which,  the  Commoner  pleaded  a  Juftifi- 
cation  undtv  ^  Right  of  Common  in  and  through  the  faid  Wafte 
appendant  to  his  Houfe  (3c ;  And  that  the  Plaintiff  had  dug  this 
Peat  in  fome  Parts  of  the  Common,  and  laid  it  up  in  other  Parts 
of  it,  whereby  the  Defendant  was  hindered  from  enjoying  his  faid 
Right  of  Common  in  fo  large  and  beneficial  a  Manner  as  he  had 
ufed  and  had  a  Right  to  do  :  And  therefore  \\q  jufiifies  the  break- 
ing and  removing  the  faid  Heaps,  and  filling  up  the  Holes,  do- 
ing as  little  Damage  as  was  poflible. 

The  Plaintiff  (the  Lord  of  the  Manor)  replied,  that  the  Defen- 
dant did  the  TrefpaiTes  de  injuria  fud  propria,  abfque  tali  Caufa. 
Upon  which,  IfTue  was  joined. 

The  principal  Queflion  at  the  Trial  was,  Whether  the  Plain- 
tiff could,  upon  THIS  I/fue,  give  in  Evidence  "  That  there  was  a 
Sufficiency  of  Common  left. 

Mr.  Serjeant  IVytine  (who  went  as  Judge  of  AfTize  to  the  laft 
Kingfion  Aflizes)  was  of  Opinion,  "  that,  upoti  this  Ifjue,  He 
"  could  noty     And 

The  Court  now  concurred  in  the  fame  Opinion. 

But  however,  as  it  appeared,  that  the  Merits  had  never  been 
fully  tried.  They  thought,  that  the  prefent  Verdid  {or  the  De- 
fendant fhould  be  fet  aiide  on  Payment  of  Cofls  by  the  Plain- 
tiff; and  a  new  Adlion  brought  by  the  Commoner,  againft 
the  Lord ;  in  which  Adlion,  All  the  Matters  infifled  upon 
(which  were  various)   might  be  given  in   Evidence :  For  both 

Sides 


1386         Eafter  Term  ^  Geo.  ^.   B.  R. 

Sides  declared  a  Define  to  have  the  real  Merits  fairly  and  fully- 
tried ;  "ciz.  Whether  the  Lord  had  or  had  not  a  Right,  and  had 
always  ufed,  to  dig  Peat  upon  this  Common,  and  lay  it  up  there 
to  dry. 

V.  I  Siderfijt  106.   Goe  v.  Cother:     Where  the  Lord  dug 
Pitts  upon  the  Common. 

'?;'''''>  •''^  Rex    verfus    Corporation  of  Weft  Loe. 

■May  1763.  ■  •/  ^ 

ON  Monday  laft  (the  fecond  of  May)  Mr.  Dimni/ig  moved 
for  a  Mandamus  to  the  Corporation,  to  go  to  the  Eledtion 
of  a  Mayor;  there  being  a  Judgment  of  Ouiler  againfl  Mr.  Bul~ 
Icr,  the  late  Mayor. 

Mr.  Webb,  contra,  then  ohjecled  that  they  came  too  early  with 
their  Motion :  For  that  Judgment  againft  Mr.  Bnllcr  was  not 
ACTUALLY  SIGNED,  but  ov\\y  2l  Rule  givcn  on  the  Pojlca ;  which 
is  a  four  Day  Rule,  and  ?iot  yet  out,  (being  given  but  the  Day 
before;)  So  that  no  Judgment  can  be j^/ figned ;  z.vA  non  conjlat, 
whether  it  ever  will  be. 


*  Or  rather 
Rex  V.  Cor 


Mr.   Dunning   relied  on  a  late  Cafe,  which   he  faid   was   in 
Point,  viz.   *  Rexv.  Ollerhead,   in  Eajler  Term    1759,    32  G.  2. 
pom'ioiTof    w'here  the  like  MaJidamus  was  granted  on  Mr.  Morton's  Motion, 
Wigan.         the  Day  after  the  giving  the  Rule  on  the  Pojlea,  and  before  the 
figning  the  Judgment. 

But  The  Court  were  clear.  That  if  it  was  fo  done  in 
that  Cafe;  it  was  wrong. 

Nothing  was  therefore  taken  by  the  Motion  of  lafl  Monday. 

The  Four-Day  Rule  being  now  expired,  the  adverfe  Parties 
had  a  Trial  of  Skill,  "  Which  of  them  fhould  get  the  Start  of  the 
"  other  in  moving  for  a  Mandatnus ;"  conceiving  that  they  fhould 
get  fome  Advantage,  by  being  before-hand  with  their  Opponents. 

The  Profecutors  Clerk  in  Court  applied  to  Me,  in  Court,  to 
fign  the  Judgment  againll:  Mr.  Buller :  Which  (as  they  were  ww 
become  regularly  and  indifputably  intitled  to  alk,)  I  immediately 
began  to  do.  When  I  had  written  (upon  the  proper  flampt 
Parchment)  the  following  Words — "  On  a  Verdid:,  Judgment  is 
*'  figned  for  our  Lord  the  King  againft  the  Defendant" — ;  and 
.before!  had  proceeded  any  further  towards  finifhing  it  and  award- 
ing the  Capiatur,  ("  Let  the  Defendant  be  taken";) 

2  Mr.. 
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Mr.  V/ebb,  having  -pre-Audience  of  the  Profecutor\  Counfel, 
moved,  on  Behalf  of  another  Perfon,  for  a  Mandamus  command- 
ing the  Corporation  to  go  to  a  new  Eledion^  "  Judgment  being 
"'  figned  againft  Mr.  Biilkr  the  preceding  ading  Mayor ;  whereby 
"  the  Office  was  become  vacant":  And  He  appealed  to  Mc  for 
:the  Truth  of  his  AfTertion,  "  that  Judgment  nvas  oElually  figncd 
'"  againft  Mr.  Buller."  Whereupon  I  informed  the  Court,  ex- 
*"  a^ly,  c5f  the  abovementioned  Circumftances. 

Mr.  Diimilng,  on  Behalf  of  the  Profecutor,  objeded  to  Mr. 
Webb's,  taking  the  Advantage  of  his  Pre-Andiencc,  to  get  the  Start 
of  him  in  this  Motion ;  which  He  affured  the  Court,  He  was 
prepared  to  have  made,  alToon  as  it  fliould  have  come  to  his 
Turn  to  move ;  and  which  He  could  not  make  ////  Judgment  was 
aBually  figned. 

The  Court  were  clear,  that  the  Profecutor  was  intitled 

to  the  *  Priority  oi  this  Motion  for  -x  Mandamus  -,  and  accordingly  *  Vide  ante 
•^  °     p.  78^10785. 

Granted  it  to  the  Prosecutor, 
(Upon  Mr.  Du}i}ii?igs  Motion.) 


Hex    va^fus    Thomas  Haydon.  u^r%y 

MR.  Serjeant  Nares,  fupported  by  Mr.  Sfowe  and  Mr.  Af 
/jurf,  moved,  a  few  Days  ago,  on  Behalf  of  the  Defen- 
dant, to  pofpone  the  fiidgment  of  the  Court  upon  him,  till  Mi- 
chachnas  Term ;  having  been  convidled  (as  was  alledged)  upon 
the^^w^/f  Evidence  of  -f  fohn  Burbage,  "  of  having  promiied  him  f  V.  ante 
^*  to  givehim  •^  Guineas,  at  the  Eledion  for  Members  of  Par- P;  ^^'^'^l^^ 
"  liament  for  Evefjam  &c:"  Which  fingle  Witnefs,  John  Bur- 
bage, now  ftands  indiBed  for  Perjury  in  giving  that  very  Evi- 
dence, and  was  indicted  for  it  as  early  as  was  poffible  after  com- 
mitting the  Crime.  They  had  an  Affidavit  of  all  this  Matter, 
(made  by  this  H^homas  Haydon.) 

Mr.  Solicitor  General  (Norton)  and  Mr.  Morton,  contra,  for 
the  Profecutor,  premiied,  that  as  this  Defendant  had  been  here- 
tofore brought  up  to  receive  Judgment,  which  was  only  put  off 
till  it  fhould  be  ittn  whether  any  Adlion  would  be  brought 
againft  him,  the  Cafe  ought  to  ftand  now  as  it  did  then;  And 
no  fubfequent  Indidtment  ought  to  affedl  it. 

Part  IV.  Vol.  HI.  Rr  .A.nd 
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And  tliey  aflerted,  that  He  was  fo  far  from  being  convidted 
upon  t\\t  Jingle  Evidence  of  Burbagc,  tlaat  even  his  oi(.m  Evidence 
•would  have  convidled  himj  and  particularly  the  Evidence  of  One 
Penny,  who  was  called  by  himfelf,  would  alone  have  been  fully 
fufficient  to  ground  the  Convitftion  upon,  even  if  Burbage's  had 
been  totally  out  of  the  Cafe. 

And  they  obferved  that  the  Afiignments  of  Burbage%  Perjury 
do  not  go  to  the  Point  that  was  in  IJJ'ue  upon  Haydon\  Trial,  but 
to  collateral  Inftances. 

But  their  grand  Objeftion  was,  that  "  this  Thomas  Haydon,  the 
"  Defendant,  is  the  firft  Witnefs  upon  the  Back  of  the  Bill  of 
"  Indidtment;"  (which  is  a  Precedent  of  the  moft  dangerous 
Tendency  :)  And  all  or  all  bnt  One  of  the  other  Witnelles  thereon* 
were  examined  at  Haydon  i,  Trial. 

Burbage  alfo  offered  to  take  his  Trial  at  the  laft  Affizes :  But 
this  Profecutor  did  not  comply  with  that  Offer. 

N.B.  On  viewing  the  Indidlment  and  the  Names  in- 
dorfed  upon  it.  It  appeared  that  Havdon  Himfelf  was 
the  firft  Witnefs ;  and  that  all  the  Reft  of  the  Witneffes, 
except  One  Clarke,  were  adlually  examined  at  Haydon  ^ 
Trial. 

Lord  Mansfield — If  the  Court  were  to  defer  pronoun- 
cing Judgment  againft  Haydon,  He  could  not  be  a  Witnefs  upon 
the  Trial  of  this  Indiftment  for  Perjury  againft  Burbage ;  becaufe 
He  is  fo  much  interejled  in  the  Event  of  it.  And  the  other  Wit- 
neffes, All  but  Clarke,  have  already  been  examined  upon  Haydons 
Trial :  And  it  does  not  appear,  but  that  Clarke  might  have  been. 
Therefore  there  is  no  Reafon  to  defer  our  Judgment. 

Mr.  Juftice  WiLMOT  entirely  concurred  with  his  Lordfliip. 

And  Mr.  Juftice  Denison  (hewed  no  Marks  of  Diffent. 

Whereupon,  (the  Time  for  bringing  an  ASlion  being  now 
elapfed,)  the  Defendant  Haydon  came  into  Court:  And 

The  Court  committed  him,  and  Ordered  him  to  be 
brought  up  again  on  this  prefent  ISaturday,  to  receive  Judgment i 
which  was — 

Ta 


Eader  Term  3  Geo.  5.  B.  R.         1389 

To  pay  a  Fine  of  200/.  and  be  imprifoned  for  3  Months, 
and  until  the  Fine  he  paid.  .     . 

V.  pofl.  ^./4^(f.  under  2  2d  yime  176;. 

Palmer  verfus  Needham.  u'^^ll'd 


TH  E  Original  Demand  was  only  3  /.  it^s.  6d.  The  Plain- 
tiff brought  an  Adlion  for  it;  and  obtained  Judgment, 
with  Cojis.  The  Debt  afid  Cojls  amounted  to  above  10 1.  The 
Plaintiff  then  brought  an  Adtion  of  Debt  upon  this  'judgment ; 
and  held  the  Defendant  to  Special  Bail. 

Mr.  Solicitor  General  had  obtained  a  Rule  to  fliew  Caufe  why 
the  Bail-piece  ihould  not  be  difcljarged,  and  Common  Bail  be 
accepted. 

Mr.  Eliab  Harvey  now  fhewed  Caufe;  and  iniifted,  that  whe- 
ther it  was  or  was  not  neceffary  to  give  Special  Bail  in  this  Cafe, 
yet  as  it  was  a^itally  given,  it  ought  not  to  be  difcharged. 

But  The  Court  were  very  clear,  that  as  the  Original 
Debt  was  under  10 1,  the  Inhajicement  of  it  by  adding  the  Cofts, 
and  fo  raifing  the  Total  to  above  10 1,  was  not  fufficicnt  to  oblige 
the  Defendant  to  give  Special  Bail ;  the  Intention  of  the  Aft  be- 
ing only  "  that  Special  Bail  fhould  be  required  where  the  Origi- 
*'  nal  Debt  amounted  to  upwards  of  that  Sum."  And  They  were 
equally  clear,  that  as  Special  Bail  oug/jt  not  to  have  been  at  all  re- 
quired, the  Bail-piece  muff  be  difcharged,  (though  adually  taken,) 
and  Common  Bail  accepted. 

Note — There  was  Judgment  by  Default;  and  a  Writ  of 
Error  brought :  And  it  was  Part  of  the  Motion,  "  to 
*'  ftay  Execution  till  four  Days  fliould  be  expired  after 
**  the  Determination  of  the  Writ  of  Error." 

Rule   made   absolute. 


Le  Breton  V£7'fm  Braham.  Friday,  13 

•^  May  1763, 

UPON  the  Motion  of  Mr.  Caldecott  (made  on  Saturday 
laft)   on  Behalf  of  the  Defendant,  the  Court  gave  him  a 
Rule  upon  the  Plaintiff  (who  was  by  Profelhon  an  Attorney)  to 
fhew  Caufe  why  Procedings  fhould  not  be  flayed  till  he  fliould 
give  the  Defendant  an  Account  of  bis  Demand;    and  that  the 
4.  De- 
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Defendant  have  Time  to  plead,  ////  fuch  Account  be  given  Her 
by  the  Plaintiff. 

He  moved  it  upon  an  Affidavit  "  that  the  Plaintiff  refufed  to 
"  acquaint  Her  with  the  Nature  or  Particulars  of  his  Demand; 
*'  And  that  She  had  offered  to  pay  him,  immediately,  whatever 
■"  was  due  to  him  from  her." 

It  was  an  Adion  for  Money  lent,  and  Monies  laid  out  to  her 

Ufe. 

Lord  Mansfield  thought  it  reafonable  that  in  rt'// Cafes, 
fas  well  where  Attornies  were  Plaintiffs,  as  where  other  Perfons 
were  Plaintiffs,)  the  Plaintiff  ought  to  give  the  Defendant  an 
Account  of  the  Particulars  of  his  Demand. 

The  prefent  Motion  ended  in  a  Rule  of  Reference  to 
the  Maflcr  (by  Confent,)  to  fee  what  was  due. 


The  End  of  EafeJ'  Term   1763.     3  £r.  3^ 


Note — Mr.  ^ujiicc  Foster  was  abfent  ^//this  Terni. 


Trinity 


Jf39i 


Term 
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•  Mr.  Juftki: 
Fostbr's 
Health  did 
not  permit 
Him  to  come 
to  Wffimin- 
Jfer-hall  du- 
ring this 
whole  Term. 


Rex  verfus  Showier  and  Atter.  Friday,  3 

June  1763. 

'R.  Eliab  Harvey  fhewed  Caufe  againft  quafl;iing  an 
Order  of  Seffions  which  confirmed  an  Order  of  two 
Jullices  of  Lincolnjkire — Lindfey,  nominating  and  ap- 
pointing 'Thomas  Bhoioler  and  yohn  Atter,  being  fub- 
•ftantial  Houfe-hoiders  of  the  ToivnJJjtip  or  Village  of  Haiigh  in  the 
faid  Parts,  to  be  Overseers  of  the  Foot  of  the  faid  Township 
OR  Village  of  Haugh,  for  the  Year  next  enfuing,  according 
to  the  Diredion  of  the  Statute  in  that  Cafe  made  and  provided ; 
And  alfo  againll  quafliing  the  faid  Original  Order  of  the  two  Ju- 
llices.    The  Cafe  was,  as  follows^ 

Thomas  Showler,  One  of  the  faid  Overfeers  fo  appointed, 
having  appealed  to  the  General  Quarter-SelTions,  from  this  War- 
rant or  Order  of  Appointment,  the  firft  Seffions   adjourned  it  to 
ihe  next.     They  ftate,    that  it   appears   to   them,  that  the  faid 
John  Atter  in  the  faid  Appointment  named  is  a  D ay- Labour er ; 
And  that  the  faid  Place  called  Haugh  confifts  of  ^  Capital  Meff'uage, 
in  which,  Thomas  Showier  in  the  faid  Appointment  named,  with 
all  his  Famil}'-,  dwells;  and  of  tvoo  frr.all  antient  Cottages;  and 
-of  One  other  fmall  Cottage,  lately  built ;  All  which  Cottages  are 
Jet  along  ivith  -the  faid  Capital  Mefjiiage  and  the  Farrn  thereunto 
belonging,  to  the  laid  Thomas  Showier;  And  of  another  Tenement, 
Part  of  the  faid  Capital  Meffuage;   And  all  of  them  inhabited  by- 
Families;  And  that  One  of  the  Cottages  is  inhabited  by  the  faid 
^^ohn  Atter  and  his  Family ;  and  another  of  the  laid  Cottages  is 
inhabited  by  another  Day-Labourer,,  and  his  Family;  And  the 
other  of  the  faid  Cottages   is  inhabited  by  a  Shepherd  and  his 
Family  ;  And  the  Tenement  Part  of  the  laid  Capital  Mefluage  is 
inhabited  by  a  poor  Widow  and  her  5  Children :  All  which  Oc- 
uPart  IV.  Vol.  III.  S  f  cupiers 
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cupiers  of  the  faid  Cottages,  and  of  the  faid  Tenement  Part  of 
the  faid  Capital  Mefluage,  are  Under-TenatJts  to  the  /aid  Thomas 
Showier.  The  faid  Court  of  Sefiions  therefore  orders  and  ad- 
.  judges  "  That  Hatigh  aforefaid  is  a  Village  or-  Toivnjhip ;  And 
"  that  the  faid  Warrant  or  Order  of  Appointment  be  conJh-?ned." 

Mr.  Harvey  and  Mr.  Kemp,  in  Anfwer  to  the  two  Objedlions 
that  had  been  made  to  thefe  Orders,  {yi-z.  ift.  "  That  the  Fads 
*'  ftated  Ihew  that  this  Place  is  neither  a  T'ownjlnp  7ior  a  Village-," 
2dly.  "  That  Atter  appears  to  be  only  a  Labourer,  not  a  fub- 
"  llantial  Houfeholder;")  infifted 

I  ft.  That  the  SefTions  have  determined  right,  in  adjudging 
Haugh  to  be  a  Village:  For  it  appears,  upon  the  State  of  the  Cafe, 
to  be  fo. 

I  Inji.  115.  defines  a  Village,  as  confifting  ex  plurihus  Manjioni- 
bus  et  pluribus  Vicinis.  And  here  are  Jive  diflindt  Manfions : 
Which  Number  anfwers  to  the  Term  "  plures." 

And  both  Spelmans  Villare  Anglica7ium  and  Camden  s  Britannia 
mention  this  Place  as  a  Village:  Which  is,  at  leall,  a  Reafon  for 
fending  the  Order  back  to  the  Seffions,  in  order  that  the  Fads 
may  be'  more  fully  flated. 

They  faid,  the  two  Cafes  cited  out  of  Sir  yolm  Strange's  Re- 
ports, viz.  2  Sir  j''.  S.  1084.  Denham  v.  Dalham,  and  2  Sir  j^.  S. 
1 07 1.  Stoke-pr-ior  iwA  Grafton,  are  not  applicable  to  the  prefent 
•  See  my  Set- Cafe.  For  the  *  former  was  upon  an  Order  of  Removal:  And 
tlcment-  Southwold  Park,  the  extraparochial  Place,  confifled  of  only  two 
Rexv  inha-  Houfes  and  two  Families ;  which  could  not  be  called  Pltires.-f 
bitants  of  The  latter  was  a  Nobleman's  Seat,  converted  within  Time  of  Me- 
Denham.  mory  into  five  Houfes  and  Farms :  But  that  Cafe  was  never  ar~ 
Settlement-    g'^^d ;  and  the  Rule  was  made  abfolute  without  Defence. 

Cafes,N°.3i. 

Rex  V.  Inhabitants  of  the  Manor  of  Grafton. 

The  Court  were  clearly  and  unanimoufly  of  Opinion 
*'  That  both  thefe  Orders  ou2;ht  to  be  dilcharced." 

Lord  Mansfield  obferved,  that  by  this  Method,  a  Place 
might  be  rnade  into  a  Village  which  in  Fad  was  7iot  fo ;  And  the 
Inhabitants  of  it  might  by  this  Contrivance  withdraw  themfelves 
from  contributing  towards  the  Support  of  the  Poor  of  their  Parirti. 

If  it  be  really  a  Vill>  you  may  make  another  Appointment. 

4  IVfr. 
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Mr.  Juftice  WiLMOT  cited  and  laid  a  good  deal  of  Strefs 
upon  a  Cafe  in  M.  1740.  i^  G.  2.  B.  R.  *  Rex  v.  Inhabitants  of*  V.  2  Sir 
Wdbeck:  }N\\\c\).  Mr.  Juftice  Denifon  alfo  fiid  He  very  well  y-^- "+^- 
remembered.  It  was  a  Mandamus  to  appoint  Overfeers  in  and 
for  the  Village  oi  Welbeck  :  And  the  Return  was,  "  That  it  was 
*'  Extraparochial,  and  is  not  nor  was,  nor  is  or  ever  was  reputed 
"  to  be  a  Village  or  a  Townfhip  ;  And  therefore  they  can  not  ap- 
point any  Perfons  to  be  Overfeers  of  the  Poor  of  it."  And  this 
Return  was  allowed;  upon  the  Principle  "  That  the  Court  have 
"  no  Power  to  iffue  fuch  Mandafmis,  but  upon  the  Suppofition  of 
"  it's  being  a  Vill  or  Townfhip." 

Both  Orders  quashed. 

Note — Their  Anfwer  to  the  2d.  Objection  was.  That  the  Ori- 
ginal Order  expre/s/y  called  Atter  "  z  fubjiantial  Houfeholder." 

But,  as  the  Court  were  fo  clear  againft  the  OrrfSrs  upon 
the  Jirjl  Objedion,  as  to  allow  it  without  even  hearing  the 
Counfel  who  were  to  argue  in  Support  of  it ;  this  fecond  Ob- 
jeiflion  was  not  difcuffed,  nor  even  entered  into. 


Bates  verjus  Gamble.  Saturday.  4 

June  1763. 

UPON  the  Application  of  an  Infolvent  Debtor,  on  32  G.  2. 
c.  28.  §  13.  The  Court  ordered  the  petitioning  Debtor  to 
be  brought  up  again  upon  the  laji  Day  of  tins  Term,  (inftead  of 
the  firft  Day  of  thz  following  Term.)  For  this  lall:  Adt  f  only  t  p- 439. 
diredls,  in  general  "  That  the  Court  ihall  by  Order  or  Rule  caufe  (Partof§i3.) 
"  the  petitioning  Prifoner  to  be  brought  up  on  fame  other  Day  to 
"  be  appointed  by  fuch  faid  Court,  fome  Time,  at  furtheft, 
"  within  the  firft  Week  of  the  Term  next  following  the  Time 
"  of  fuch  Examination;  but  sooner,  if  any  fuch  Court  JJmllJb 
"  think  Jit."  And  as  thefe  Perfons  live  Both  in  t\\t  fame  Town, 
and  the  Plaintiff  has  already  had  a  Copy  of  the  Schedule  1 4  Days 
at  leaft,  (as  the  K&.  requires,)  it  would  be  hard  to  keep  the  De- 
fendant in  Prifon  during  the  whole  long  Vacation. 

N.  B.  By  2  G.  2.  c.  22.  §  9.  p.  424.  If  the  Creditor  be 
not  fatisfied,  but  fliall  defire  further  Time  to  inform  himfelf, 
the  Court  fliall  remand  the  Prilbner,  and  appoint  another 
Day  fome  Time  within  the  firji  Week  of  the  Term  tiext  fol- 
lowing (which  was  the  former  Praftice.)  But  the  prefent 
Adl  leaves  the  Time  of  bringing  tli|  Prifoner  up  again  to 
the  Difcretion  of  the  Court. 
-*  Glover 
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Tuefday,  7  Glovcf  vefftis  Black. 

June  1763. 


T 


HIS  was  a  Cafe  referved  at  the  Sittings  before  Lord  Mans- 
field, z\.  Guildhall,  ad'tev  M/c/jaelwas  Term  1762. 


It  was  an  Adion  on  the  Cafe  upon  a  Policy  of  Infiirance  bear- 
ing Date  the  16th  oi December  1760,  made  on  Goods  andM.^K- 
CHANDIZES  loaden  or  to  be  loaden  on  board  the  good  Ship  or 
Veffel  called  the  Denham,  whereof  was  Mafter  Captain  IPiUiam 
Tryon,  "  at  and  from  Bengall  to  any  Ports  or  Places  what- 
*'  foever  in  the  Raft  Indies,  until  her  fafe  Arrival  in  LondoJi:" 
Which  Policy  was  underwritten  by  the  Defendant  for  200/.  for 
a  Premium  of  10/.  per  Cent. 

The  Plaintiff  declared  for  a  total  Lofs. 

The  Defendant  pleaded  the  General  Iffue. 

The  Caufe  coming  on  to  be  tried  at  Guildhall,  hondon,  on 
I  ft  December  ijbz,  before  Lord  Mansfcld,  It  appeared  in 
Evidence. 

That  the  Defendant  underwrote  the  Policy  and  received  the 
Premium,  as  llated  in  the  Declaration. 

That  before  the  Underwriting  of  the  Policy,  the  Plaintiff  had 

lent  to  William  Tryon  the  Maftcr-of  the  Ship,  upon  the  Goods 

then  loaden  and  to  be  loaden  on  board  the  laid  Ship  on  Account  cf 

the  faid  William  T'ryon,  the  Su;-!i  of  764/.   at  Respondentia: 

For  which,  a   Rkspon  den  ri  a-L'owm   was  executed  by  Captain 

Tryon  and  One  Jofph  Bujloll  to  the  Plaintiff.    The  Bond  was  in 

Common  Form  i  and  recited  "  That  the  above  named  Alphonfiis 

'  Glover  had  on  the  Day  of  the  Date  lent  and  advanced   unto 

'  the  above   bcunden   William  Tryon  the  Sum  of  764/.   upon 

'   THE    jMerchandizes    AND   Efj-ects  laden  and  to  be  laden 

'   upon  the  Account  of  the  [aid  William  Tryon  on  board  the  good 

'  Siiip  or  Veffel   called   the  Denham,    of  the  Burthen   of  499 

'  Tons  or  thereabouts,  now  in  the  River  of  Thames,  whereof 

'  He   the  laid  ly''ilUiim   Tryjn   is   the   Commander."     And   the 

Condition  was,   "  that  if  the  laid  Ship  fliould  with  all  convenient 

'  Speed  proceed  and  lail/rwK  and  out  of  the  faid  River  ij/'Thames 

'  on  a  Voyage  to  any  Parts  or  Places  in  the  Eaft  Indies,  China, 

'   Per/id  or  cll'cvvhere^beyond  the  Cape  of  Good  Hope,  and  from 

'  thence   Hiould   lail  and  return  into  the  faid  River  f)f  Thames 

2  "  at 
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«'  at  or  before  the  End  or  Expiration  of  36  Calendar  Months 
"  to   be  accounted  from   the  Day  of  the   Date    of  thefe  Pre- 
"  fents  J  and  that,   without  Deviation   (the  Dangers   and   Cafu- 
"  alties  of  the  Seas  excepted;)   And  if  the  abovebounden  ^;7//^;?? 
**  Trym  aiid  Jofeph  Bujioll,  or  either  of  them,  their  or  either  of 
"  their  Heirs,  Executors   or  Adminiftrators   fliould  within    30 
"  Days  next  after  the  faid  Ship  or  Vefiel  fliould  be  arrived  in  the 
"  faid  River  of  Thames  from  the  faid  Voyage,  or  at  the  End  and 
"  Expiration  of  the  faid  36  Months  to  be  accounted  as  aforefaid 
"  (wJiich  of  the  faid  Times  fliall  firft  and  next  happen)  well  and 
"  truly  pay  or  caufe  to  be  paid  unto  the  faid  Alphonjus  Glover  his 
"  Executors,  Adminiftrators  or  Affigns  the  Sum  of  1008/.  and 
*'  9  J.   of  lawful   Money  of  Great  Britain,  together  with    12/. 
"  and  4J-.  of  like  lawful  Money  by  the  Month,  and  fo  in  Pro- 
"  portion  for  a  greater  or  lefl'er  Time  than   a  Month,  -for  all 
"  fuch  Time,  and  fo  many  Months  as  fliall  be  elapfed  and  run 
■"  out  of  the  faid  36  Months  over  and  above  20  Months  to  be 
"  accounted  from  the  Date  of  thefe  Prefentsj   Or  if  in  the  faid 
"  Voyage  and  within   the  faid  36  Months  to  be  accounted  as 
"  aforefaid,  an  utter  Loss  of  the  faid  Ship  by  Fire,  Enemy's 
"  Men  of  War,  or  any  other  Cafualty,  fliall  unavoidably  happen; 
"  and  the  faid  William  Tryon  and  Jofeph  Eujloll  or  Either  of  them, 
^'  their  or  Either  of  their  Heirs,  Executors  or  Adminiftrators 
"  fliould  within  36  Calendar  Months  next  after  fuch  Lofs  pay 
"  and  fatisfy  unto  the  faid  Alphotifus  Glover  his  Executors,  Ad- 
"  minifl:rators  or  Afligns  "S.  juji  a72J  proportionable  Average   on 
"  all  the  Goods  and  Eff'eBs  of  the  faid  William  Tryon  carried/row 
*'  England  on  board  the  faid  Ship,  and  all  other  Goods  and  Effects 
*'  which  the  faid  William  Tryon  fliall  acquire  during  the  [aid Voy- 
**  a^e,  ■i.ndfljall  not  be  unavoidably  lofl ;  Then  the  above  written 
"  Obligation  to  be  void;  or  elfe  to  be  and  Ihand  in  full  Force, 
"  Virtue  and  Effed." 

That  on  the  31ft  o^  March  1760,  the  faid  Ship  Denham  was 
at  Fort  Marlborough  in  the  Eafl  hidies,  within  the  Limits  infured; 
and  had  then  and  at  the  Time  of  the  Lofs  hereafter  mentioned, 
divers  Goods  and  Merchandizes  on  board  Her,  which  were  the  Pro- 
perty of  the  [aid  William  Tryon,  and  ol  greater  Value  than  all  the 
Money  He  had  borrowed. 

That  on  the  faid  31  ft  of  March  1760,  the  faid  Ship,  with  her 
Lading  on  board  Her,  was  burnt  at  Fort  Marlborough  a/hre- 
faid;  And  thereby  all   the  Goods  and  Merchandizes  aforejaid  of 
t he f did  WiWium  Tryon  ivere  totally  confmned  and  lofl. 

This  Proo/"  being  given  of  the  Plaintiff's  Interest,  the 

Jury  found  a  Verdidt  for  the  Plaintiff,  fubjedt  to  the  Opinion  of 

Part  IV.  Vol.  III.  Tt  the 
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the  Court,  "  Whether,  on  this  Evidence,  the  Plaintiff  was  in- 
"  titled  to  recover  on  this  Policy." 

See  the  Statute  of  19  G.  2.  c.  37.  §  5.  whereby  it  is 
enadled  "  That  all  Money  to  be  lent  on  Bottomree  or  at 
"  Refpondentia,  upon  any  Ship  belonging  to  any  of  His 
**  Majefty's  Sub'iedls  bound  to  or  from  the  Eaji  Indiesy 
"  (hall  be  lent  only  on  the  Ship,  or  on  the  Merchandize  or 
*'  EffeBs  on  board  of  fuch  Ship ;  and  fliall  be  fo  exprejj'ed- 
*'  in  the  Condition  of  the  Bond;  and  the  Benefit  of  Sal- 
"  vage  fliall  be  allowed  to  the  Lender  his  Agents  or  Af- 
"  figns;  WHO  ALONE  fliall  have  ^  Right  to  maike  Affii- 
"  ranee  on  the  Money  fo  lent.  And  no  Borrower  of  Money 
"  on  Bottomree  or  at  Refpondentia  fliall  recover  more  on 
"  any  Affurance,  than  the  f^alue  of  his  Inter efi  on  the 
"  Ship  or  in  the  Merchandizes  or  EffeAs  on  board;  ex- 
"  clufive  of  the  Money  fo  borroM^ed.  And  in  Cafe  it  fliall 
"  appear  that  the  Value  of  his  Share  in  the  Ship  or  in  the 
"  Effedls  on  board  doth  not  amount  to  the  full  Sum  or 
"  Sums  he  hath  borrowed,  fuch  Borrower  ihall  be  re- 
"  fponfible  to  the  Lender  for  fo  much  of  tJie  Money  bor- 
"  rowed  as  he  hath  not  laid  out  on  the  Ship  or  Merchan- 
"  dizes  laden  thereon,  with  lawful  Intereft  for  the  fame, 
"  together  with  the  Afurance  and  all  other  Charges  thereon, 
"  in  the  Proportion  the  Money  not  laid  out  fliall  bear  to 
"  the  whole  Money  lent,  notwithllanding  the  Ship  and 
"  Merchandizes  be  totally  lofl:." 

This  Cafe  was  firfl:  argued  on  Tuefday  \^  oi  February  1763, 
by  Mr,  Tates  for  the  Plaintiff,  and  Mr.  Harvey  for  the  Defen- 
dant; and  again  on  Tuefday  26th  of  April,  by  Mr.  Morton  for  the 
Plaintiff,  and  Mr.  Solicitor  General  (Norton)  for  the  Defendant. 

The  Counsel  for  the  Plaintiff  infifl:ed  that  the  Lender  of 
this  Money  had  an  Interest  in  the  Goods,  though  they  were 
the  Property  of  the  Borrower :  The  Lender  is  the  'Trader,  againft 
the  Rifque  of  the  Sea. 

Refpondentia  is  an  Interefl:  that  may  be  infured :  And  it  is  not  ne- 
ceflary  to  specify  in  the  Policy,  "  that  it  is  a  Refpondentia  Interefl 
"  only,  which  is  infured."  It  appears  by  19  G.  2.  c.  37.  §  5. 
that  a  Refpondentia  Intereft  may  be  infured  as  Merchandize  :  And 
this  Infurance  is  upon  Goods  and  Merchandize. 

Here  could  be  fio  Fraud:  Nor  is  any  Pretence  of  Fvzvid  proved. 
If  the  Infurer  had  had  a  double  Intereft,  both  of  Goods  and  of 
Refpondentia,  the  Infurance  would  have  covered  both. 

I  They 
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They  cited  Godin  et  al.  v.  The  London  AfTurance  Company,**  v.  ante, 
where  Meibohm  and  T'ainez  had  Both  of  them  configned  Goods  to^'°^  '•  P'"'' 
Amy  and;  and  Both  infured  :  And  it  was  holden  that  as  Each  had"^  ^' 
a  feparate  Intereft,  Each  might  infure. 

The  Counsel  for  the  Defendant  infifted,  that  the  Lender  of 
Money  upon  Kefpondentia  has  no  Inter ejl  at  all  in  the  Goods 
that  the  Borrower  either  carries  out  or  may  acquire  in  India :  And  • 
confequently,  He  can  not  infure  them.  The  Borrower  had  the 
whole  Difpofal  of  them :  He  was  only  bound  to  allow  for  the 
Salvage,  if  any  happened  upon  the  Lofs  of  them.  The  whole  of 
the  Bond  turns  upon  the  Ship's  returning  in  Safety.  The  Len- 
der has  Nothing  to  do  with  the  Goods. 

This  therefore  differs  greatly  from  a  Mortgage,  where  the 
Thing  mortgaged  is  hound  to  the  Payment  of  the  Debt ;  and  there- 
fore a  Property  in  the  Thing  mortgaged  is  vefted  in  the  Mort- 
gagee, and  he  may  infure  it ;  Whereas  the  Lender  on  Refpo7identia 
has  no^  Sort  of  Property  or  Intereft,  either  general  or  fpecial,  in 
the  Goods, 

Upon  Eajl  India  Voyages,  Five  Things  may  be  infured ;  viz. 
Goods,  Rejpondentia,  Bottomree,  Freight,  and  the  Ship  itfelf: 
But  it  is  ablblutely  necefTary  that  Each  he  particularly  specified 
in  the  Policy:  And  the  Refpondentia  Intereji  in  this  Cafe  ought  to 
have  been  fo.  For,  an  Infurance  on  a  Ship  is  no  Infurance  of 
Freight,  though  it  be  xhtjhfne  Owner:  Much  lefs  is  the  general 
Infurance  on  Goods,  the  Property  of  0?ie  Perfon,  an  Infurance  ot 
a  Refpondentia-Intereji  of  afiother  Perfon. 

An  Infurance  on  Goods  can  only  mean  fuch  Intereft  as   the 
Proprietor  of  the  Goods  had  :  And  here  the  Property  and  Poffef- 
fion  both  remained  in  Captain  Ttyon  only. 

The  Under- writer  ought  to  be  apprized  what  it  is,  that  He 
does  infure :  And  it  is  extremely  eafy  for  the  Infured  to  Ipecify 
this  particular  Intereft.  But  the  Infurer  can  not  othervvuc  be 
apprized  of  it:  And  it  would  be  moft  unreafonable  that  the  In- 
fured fliould  avail  himfelf  of  a  concealed  particular  Intereft,  un- 
der a  ^^wr^/ Expreffion,  CONTRARY  to  Ciijlom  a7id  IJfige. 

There  is  a  fettled  known  Form  of  infuring  the  Refpondentia 
and  the  Bottojnree  Intereft  fpecifically  and  nominatim.  And  this 
is  the  very  firft  Inftance  of  fuch  a  Claim  as  this,  except  that  of 
One  Mr.  Edwards,  of  a  Lofs  founded  upon  a  Re/po?2dcntia-Bond : 

But 
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But  there  the  Infurers  refufed  to  pay  it ;  and  EJivards  acquiefced, 
and  received  back  his  Premium. 

The  Ctijlom  of  all  Infurances  is  to  mention  the  Thing  infured 
frecifely:  And  a  ftrong  Reafon  why  it  ought  to  be  afcertained, 
is,  becaufe  the  Coiirje  of  returning  the  Premium,  or  Part  of  it, 
differs  according  to  the  different  Nature  of  the  Thing  infured. 
The  Under-writer  returns  to  the  Infured  fo  much  of  the  Premium 
as  there  was,  in  Faft,  no  Rijque  upon.  But  there  would  be  an  End 
of  all  Chance  of  that,  if  the  Lender  of  Money  on  Refpondentia 
could  infure  it  as  Goods:  For,  //'  the  Ship  came  Home  fafe.  He 
might  receive  his  whole  Premium  back,  upon  ihewing  "that 
♦'  he  had  no  Goods  on  board;"  And  yet  might  keep  this  his  Re- 
Jpondcntia  Intereft  in  Petto,  to  claim  upon  //,  in  Cafe  the  Ship 
Ihould  be  (as  it  was  here  in  Fadl)  loji. 

Therefore  Proof  of  a  Refpondentia-Intcrcjl  only  is  no  Evidence 
to  fubjedt  the  Infurer  to  the  Payment  of  the  Money  thus  pre- 
tended to  be  infured  by  the  Lender  without  fpecifying  it. 

According  to  the  Latitude  here  taken,  the  Infured  might  make 
his  Eleftion  after  the  Event;  and  it  would  lie  quite  open  to 
Fraud  2.nd  Uncertainty,  if  He  fhould  be  left  to  declare  in  future, 
what  it  was  that  He  meant  to  infure,  after  the  Event  has  hap- 
pened.    This  can  not  but  be  introdudlive  of  Fraud. 

Nay  further.  This  is  a  Fraud.  This  Money  lent  is  to  be  re- 
paid on  the  Return  of  the  Ship  to  the  Port  of  London ;  The  Rifque 
is  "  at  and  /roOT  London  to  London:"  Whereas  the  prcfent  In- 
■"  furance  is  only  "at  and  /row  Bengall  Xx)  London ;"  Which 
is  enough  to  anfwer  for  the  fafe  bringing  Home  of  Glover's  Goods 
Jrom  India;  but  was  only  an  Infurance  of  Half  his  Re^fpondentia- 
Interefl:;  as  an  Infurer  on  Rejpcndentia  runs  the  Rilque  of  the 
whole  \^oyage.  Therefore  it  never  icas  originally  intended  to  in- 
clude the  Refpondentia  Intereft  in  the  prefent  Policy.  So  that 
here  is  an  apparent  Fraud  upon  the  Face  of  the  Policy. 

By  19  G.  2.  c.  37.  (which  was  made  to  prevent  wagering  Po- 
licies,) the  Infured  ought  to  have  an  Interejl  on  hoard,  equal  to 
the  Sum  infured.  In  Refpondentia-Injurances  there  is  always  a 
Claufc  •"  That  the  Rejpondentia-Bona  fliall  of  itfclf  be  a  Proof 
"  that  there  is  iuch  an  Interell:  on  board:"  And  the  Premium 
is  accordingly.  Many  Infurers  will  not  infure  Refpondentia  Inte- 
reft at  all:  And  that  very  Circumfiance  proves  that  it  ought  to  be 
fpecifically  named.      u  2 

In 
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In  Cafe  of  a  gejieral  Average,  the  Infurers  of  a  RefpoJidentiaAn- 
tereft  never  contribute :  The  Average  is  always  contributed  to  bv 
the  Infurers  on  the  Goods. 

In  Godin\  Cafe,  Both  the  Infured  had  a  Property  in  the  Goods. 
But  that  Cafe  is  by  no  Means  a  Proof  "  that  a  Refpondcntia- 
Interefl  can  be  infured  as  Goods." 

Therefore  they  concluded  that  the  Plaintiff  can  not  recover 
upon //>/>  Policy,  without  ihewing  fome  Intereft  in  the  Goods. 

The  Counsel  for  the  Plaintiff,  in  Reply,  faid  This  was  the 
plaineft  Cafe  poffible. 

Before  19  G.  2.  c.  37.  Any  Man  might  have  been  infured, 
though  he  had  no  Intereil  at  alL  Since  that  Ad,  it  is  neceliary 
to  prove  an  Intereft.*  •  §  S- 

A  Refpondejitia-Intereik  is  an  Intereft;  And  there  is  no  more 
Reafon  for  fpecifying  this  Intereft,  than  for  fpecifying  the  parti- 
cular Sorts  oi Goods  infured.  The  Plaintiff  was  a  Creditor  upon 
the  Voyage:  And  He  has  proved  his  Lofs. 

The  Under- writer  could  not  have  been  in  a  better  Cafe,  if  He 
had  knoivn  what  Sort  of  Intereft  the  Plaintiff  had,  than  if  He 
did  not  know  it ;  nor  could  he  have  expedled  a  larger  Premium. 

It  may  perhaps  fometimes  be  the  Intereft  of  the  Refpondentia 
Creditor,  to  name  it  in  the  Policy  ;  becaufe  it  frees  from  Average, 
and  he  is  yet  intitled  to  the  Benefit  of  Salvage. 

As  to  Fraud — The  Lender  might  have  been  fatisfied  to  ftand 
his  own  Infurer  outwards ;  and  might  afterwards  fee  Reafon  to 
infure  his  Intereft  homewards.  ^  But  no  Fraud  appears  ^  Nor  was 
there  the  leaft  Attempt  to  prove  any :  Therefore  none  ftiall  be 
prefumed  or  imagined. 

The   Court   took  fome  Time  to  think  of  this  Cafe, 
And  now 

Lord   Mansfield   delivered  their  Refolution:    Which, 
He  fiid.  They  had  very  fully  coufidered. 

He  owned,  that  at  the  Trial,  and  alfo  fmce,  upon  the  Ar^-u- 
;ment  here.  He  did  lean  to  fupport  this  Infurance  :  And  his  Rea- 
fon for  fo  doing  was,  that  He  was  fatisfied  of  it's  being  ■^fair 
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Infurance;  and  that  the  Doubt  which  had  arifen  upon  it  was 
only  occarioned  by  a  Sup  in  omitting  to  fpecify  (as  it  was  in- 
tended to  have  been  done)  •'  that  this  luas  a  ReJ'pondcntia- 
Interell." 

The  Ground  of  fupporting  this  Infurance,  if  it  could  have  been 
fupported,  was  a  Claufe  of  the  Act  of  19  G.  a.  c.  -^7.  'orz.  the 
(jth  Sedlion  j  which  runs  in  thefe  Words — "  That  all  and  every 
*'   Sum  and  Sums  of  Money  to  be  lent  on  Bottomree  or  at  Rc- 
"  fpondentia  upon  any  Ship  or  Ships   belonging  to   any  of  his 
♦'  Majefty's  Subjedls  bound  to  or  from  the  Eaji  Indies^  iliall  be 
"  lent  only  on  the  Ship,  or  on  the  Merchandize  or  EJf'eBs  laden 
"  or  to  be  laden  on  board  of  fuch  Ship;  and  iliall  be  lb  exprelfed 
"  in  Condition  of  the  Bond;   And  the  Benefit  of  Salvage  JhalLbe 
"  alloived  to  the  Lender  his  Agents   or  Ailigiis,  isho  alone  fhall 
*'  have  a  Right  to  make  Alfurance  on  the  Money  'io  lent.     And 
"  no  Borrower  of  Money  an  Bottomree  or  at  Rcjpondentia  as  afore- 
"  faid  ihall  recover  7nore,  on  any  Affurance,  than  the  Value  of  his 
'*   Interell  on  the  Ship  or  in  the  Merchandizes  or  Effects  laden  on 
"  board  of  fuch  Ship;  exclujive  of  tht  Money  fo  borrowed:   And 
"  in   Cafe  it   Ihall    appear  that  the  Value  of  his   Share  in  the 
"  Ship  or  in  the  Merchandizes  or  Effefts  laden  on  board  doth 
"  not  amount  to  the  full  Sum  or  Sums  he  hath  borrowed  as  afore- 
"  faid,  fuch  Borrower  ihall  be  refponfible  to  the  Lender  for  fo 
"  much  of  the  Money  borrowed,  as  he  hath  not  laid  out  on  the 
"  Ship  or  Merchandizes  laden  thereon,  with  lawful  Jntereft  for 
"  the  lame,  together  with   the  Allurances  and  all  other  Charges 
"  thereon,  in  the  Proportion   the  Money  not  laid  out  fliall  bear 
*'   to  the  whole  Money  lent,  notwithfianding  the  Ship  and  Mer- 
"  chandizes  be  totally  lolf." 

Now  this  Aft,  to  the  purpofe  of  Infurance,  confiders  the  Bor- 
rower ;rs  having  a  Right  to  infure  only  for  the  Surplus  Value, 
.over  and  above  tlie  Money  he  has  borrowed  on  Bottomree  or  at 
Rcfpon  dent  ill.  And  Lenders  at  Rcfpondentia  or  on  Bottomree  may, 
to  nuviy  Purpofcs,  be  laid  to  have  a  Lien. 

Yet  We  are  All  very  well  fatisfied,  after  a  more  particular 
Confideration,  "  That  this  Ad  of  Parliament  juvcr  meant  or  in- 
tended to  make  any  Alteration  in  the  Manner  of  Infurances.  It's 
View  was  to  prevent  gaming  or  wagering  Policies,  where  the  In- 
llirer  had  7zo  Interejl  at  all.  And  if  the  Lender  of  Money  at 
Rcfpondentia  was  to  be  at  Liberty  to  infure  for  more  than  his  whole 
IntereJ},  it  would  be  a  Gaming  Policy  :  For  it  is  obvious,  that  if 
he  could  infure  all  the  Goods,  and  infure  his  Rcjpondentia  In- 
terell: bcjides,  this  would  amount  to  an  Infurance  beyond  his  whole 
lutereft.  z 

The 
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Tlie  Ad:  confiders  the  Farm  of  the  Policies  juft  as  they  frood 
before  the  making  of  it;  ar.d  provides,*  that  on  all  Adions  *  ^- <  **• 
brought  on  Policies  of  AfTurance  ;  the  Plaintiff  or  his  Attorney  or 
Agent  fhall,  within  15  Days  after  he  (hail  be  required  by  the 
Defendant  or  his  Attorney  or  Agent,  declare  in  Wx-iting  *' v/hat 
"  Sum  or  Sums  he  hath  affured  or  caufed  to  be  allured  in  the 
"  Whole,  and  what  Sum  he  hath  borrowed  at  Rcfpondetitia  or 
'"  Bottomree  for  the  Voyage  or  any  Part  of  .the  Voyage  in  Que- 
■"  ftion.in  fucli  Suit  or  Adtion."  And  in  defcribing  Refpondentia 
Intereft,  it  gives  the  Lender  alone  a  Right  to  make  Itijurance  on 
the  Money  lent.     So  that  this  Adt  left  it  upon  the  Practice:. 

His  LordOiip  faid.  He  had  looked  into  the  Pra5lice ;  and  He 
found  that  Bottomree  and  Refpo?identia  are  a  particular  Species  of 
JnfuraDce  in  themfelves,  and  have  taken  a  particular  Denomination. 
And  he  could  not  find  even  a  Dictum,  in  any  Writer,  foreign  or 
domeftic,  "  that  the  Refpondentia-CvedilQv  may  infure  upon  the 
"  Goods  AS  Goods."  And  in  this  very  Cale,  the  Refpondentia- 
Intereil  was  intended  to  have  been  Jpecijied;  but  was  omitted  to 
be  fo,  by  Mijiake. 

He  declared,  that  He  found,  by  talking  with  intellignt  Per- 
fons  very  converfant  in  the  Knowledge  and  Pradice  of  Jnfurances, 
"  that  they  alwayjs  do  mention  Refpondefitia- Inter ejl  whenever  they 
"  7nean  to  infure  it." 

This  their  prefent  Determination  would  not.  He  faid,  inter- 
fere with  that  of  Godin  et  al.  v.  London  Affiirance  Company,  with 
regard  to  a  Lien  on  the  Goods;  becaufe  this  kind  of  Interefl  has 
taken  a  particular  Denomination. 

It  might  be  greatly  Inconvenient,  to  introduce  a  Pradice  con- 
Jrary  to  general  Ufage.  And  .there  may  be  forae  Opening  to  Fraud, 
if  it  be  not  Jpecijied. 

He  declared  the  Gr<3««</ of  the -prefent  Refolution  to  be  this — 
"'  That  it  is  cjlablijhcd  now,  as  the  Lanv  and  Pradice  ^f  Mer- 
'*  chants,  that  Respondentia  ^/W  Bottomree  miijl  \>ttinen- 
■"  tioned  and  Jpecijied  .in  the  Policy  of  Infurance."  But  He  de- 
"  clared,  at  the  fame  Time,  that  they  did  not  mean  to  determine 
generally,  "  that  no  fpecial  Interejl  in  Goods  may  be  given  in  Evi- 
"  dence,  mother  Cales  than  thofe  oi  Refpondentia  and  Bottomree^ 
'"  if  the  Circumftances  of  the  Cafe  fhall  admit  of  it." 

Plaintiff  to  be  nonsuited.. 

Mayor 


T402       Trinity  Ternri  3  Geo.  ^.   B.  R. 


Tuefday,  7  MavoF  of  Yarmoutli  vei^fus  Eaton. 

June  1765.  J  '' 

THIS  was  an  Adlion  upon  the  Cafe  on  Ajfumpfit.  The 
Declaration  contained  ten  Counts ;  which,  in  Subftance, 
amounted  to  no  more  than  this.  That  the  Plaintiifs  and  Thoie 
whole  Ertate  they  have,  have  had  and  received,  and  been  ufed 
and  accuftomed,  and  have  a  Right  to  have  and  receive  a  certain 
Toll  upon  Exportation  of  Corn  and  Grain  from  their  Port  of 
Great  Tanjiouth  to  Parts  beyond  Sea  :  And  that  the  Defendant 
exported  certain  Quantities  of  Corn  and  Grain,  without  paying 
the  Toll. 

The  Defendant  demurred  fpecially  to  the  fix  firft  Counts,  and 
alfo  to  the  Ninth:  And  to  the  7th,  8th,  and  loth  He  pleaded  the 
General  IfTue,  "  Non  Affumpfit." 

The  Plaintiffs  joined  in  Demurrer,  upon  the  other  feven  Counts. 

The  prefent  Argument  turned  fingly  upon  the  Caufe  of  De- 
murrer to  the  firft  Count,  {y^hich.  fame  Caufe  was  alfo  afiigned  in 
the  other  fix  Demurrers.)  So  that  it  will  be  fufficient,  if  this  firft 
Count  be  particularly  ftated,  without  meddling  with  the  reft. 

It  was  in  thefe  Words — "  Whereas  the  Burrough  of  Great 
"  Yarmouth  in  the  County  aforefaid  now  is,  and  from  Time 
*'  whereof  the  Memoiy  of  Man  is  not  to  the  contrary,  hath  been 
"  an  ancient  Burrough;  And  whereas  the  faid  Mayor,  Aldermen, 
"  Burgeffes  and  Commonalty  of  the  Burrough  of  Great  Tar- 
"  mouth  aforefaid,  on  the  firft  Day  of  May  in  the  Year  of  our 
**  Lord  1752,  and  long  before,  and  ever  fince,  had  and  re- 
"  ceived,  and  have  ufed  and  been  accuftomed  and  of  Right 
*'  ought  to  have  had  and  received,  and  ftill  of  Right  ought 
"  to  have  and  receive  a  certain  Duty  or  Toll,  called  Mea~ 
■*'  fiirage,  of  and  from  every  Merchant  exporting  Corn  or 
*'  Gram,  in  any  Ship  or  Vefl'el,  from  the  Port  of  Great  Yarmouth 
*'  aforefaid  to  Parts  beyond  the  Seas,  to  wit.  Two  Pence  by  the 
**  Laft  for  every  Laft  of  Corn  or  Grain  meafured  and  exported 
"  as  aforefaid ;  The  faid  Mayor,  Aldermen,  BurgeiTes  and  Com- 
*'  monalty  in  Fad:  fay.  That  the  faid  Chrijlopher  Eaton,  between 
"  the  faid  firft  Day  oi  May  in  the  Year  of  our  Lord  1752  and 
*'  the  firft  Day  ol  April  in  the  Year  of  our  Lord  1762,  being  a 
*'  Merchant  exporting  as  aforefiid,  did  export,  in  certain  Ships 
■**  or  Veftels,  from  the  Port  of  Great  Yarmouth  aforefaid  to  Parts 
\  beyond 
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*'  beyond  the  Seas,  divers  Lafls  of  Corn  and  Grain,  to  wit, 
"  30000  Lafls  of  Corn  and  30000  Lafts  of  Grain  meafured:  By 
"  reafon  of  which  faid  Premiffes,  the  faid  Chrijlopher  Raton  be- 
"  came  liable  to  pay  to  the  faid  Mayor,  Aldermen,  BurgelTes  and 
*'  Commonalty  the  Sum  of  500/.  of  lawful  Money  of  Great 
**  Britain,  being  Two  Pence  by  the  Laft  for  every  Laft  of  the 
"  faid  Corn  and  Grain  fo  exported  by  Him  as  aforefaid,  that  is 
■**  to  fay,  at  Great  Tarmouth  aforefaid;  and  being  fo  liable,  the 
"  faid  Chrijlopher,  in  Conlideration  thereof,  afterwards,  to  wit 
"  on  the  fame  firil  Day  oi  April 'm  the  Year  of  our  Lord  1762, 
*'  at  Great  Yarmouth  aforefaid,  undertook,  and  to  the  faid  Mayor, 
"  Aldermen,  Burgeffes  and  Commonalty  then  and  there  faith- 
*'  fully  promifed,  to  pay  to  them  the  faid  Sum  of  500/.  when  he 
"  Ihould  be  thereunto  afterwards  required." 

The  Special  Caiife  of  Demurrer  wzs  affigned  by  the  Defen- 
dant in  the  following  Words — *'  And  for  Caufcs  of  this  Demurrer 
-"  in  Law,  the  faid  Chrijlopher,  according  to  the  Statute  in  fuch 
"  Cafe  made  and  provided,  alTigns  the  following  Objeftions,  that 
*'  is  to  fay.  For  that  the  faid  Mayor,  Aldermen,  Burgelfes  and 
"  Commonalty  have  not  Jl.^ewn  or  alledged,  in  the  faid  firfl  fix 
"  Counts  of  the  above  Declaration,  or  in  any  of  thofe  Counts, 
*'  ANY  Benefit  ivhich  /ii^  /^z/c/ Corporation  perform  or  are 
"  bound  to  perform  to  the  Public,  or  any  Cause  or  Consi- 
"  DERATION  vjhatjoever  upon  which  their  pretefided  FrcJ'crip- 
**  tion  is  founded:  And  for  that  the  faid  fix  Counts  are  and 
"  each  of  them  is,  in  other  Refpefts,  infufficient  and  defedtive  in 
""  Form  &c." 

The  fmgle  Queftion  upon  this  Demurrer  was,  "  Whether  it 
'*'  was  incumbent  upon  the  Plaintiff,  in  this  Adion  on  AJJiimpJit, 
•*  to  jet  forth  in  liis  Declaration  a  Consideration  for  the 
*'  Toll  which  He  demands." 

It  was  argued,  firil,  on  Friddy-  the  2()t\\oi  April  h^,  by  Mr. 
Tates  for  the  Defendant,  and  Mr.  IVallace  for  the  Plaintiffj  and 
again  now,  by  Mr.  Willes  for  the  Defendant,  and  Mr.  Solicitor 
^General  (Norton)  for  the  Plaintiff. 

The  Counsel  for  the  Defendant  arp-ued  that  as  this  was  not 
^n  Adlion  brought  againft  a  Wrong-Doer,  ior  a  Tort ;  but  an 
A<£lion  grounded  upon  -i.  Demand  of  a  Right,  it  was  neceffary 
•for  the  Plaintiff  to  STir.w  a  Cotf  deration  for  the  Right  he  de- 
jnands :  And  to  prove  the  Diftiniition  between  Adtions  againft 
Wrong-Doers,  for  Torts;  and  Aftions  which  demand  a  Right; 
•they  cited  O'ztv/z  109.  EJ'cot  ■:'g?'mi\  Laiircny,  in  B.R.  And  it 
is  more  efpecially   neceifarily   m   the   prcfent   Cafe,  as   this  is  a 
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Claim  agaiujl  tlie  general  and  common  Right  of  the  Subjedt,  which 
is  antecedent  to  every  Ulage  and  Prefcription;  and  grounded  upon 
a  Prefcription  which  affeCls  the  Public. 

To  fupport  this  Manner  of  Reafoning,  they  cited  Cro.  jac.  213; 
'  Buckingham  v.  Cojlendine :  Where  a  Declaration  in  AJJumpJit  was 
holden  to  be  ill,  becaufe  it  did  not  fliew  for  what  Caufe  the  Debt 
became  due. 

And  they  obferved  that  a  Man  can  not  prefcribe  to  have  Tho~ 
rough-To\i.  without  alledging  a  Special  Cotijideration. 

They  cited,  and  argued  from  the  Cafes  in  2  Ro.  Abr.  522. 
Title  'Toll,  Letter  5.  pi.  i.  Sir  William  Jones  162.  Roy  v.  Cor- 
poration of  Bofton.  Moore  574.  Smith  v.  Shepherd,  i  Mod.  47. 
HflJ'purt  -Jind.  Wills,  i  Mod.  104.  Warren  znd  Prideaux.  2  Lev. 
96.  Pridcaux  v.  Warne  S.C.  2  Lutio.  151 9.  Wilkes  y.  Kirby  ; 
and  2  Sir  _y.  S.  1228.  Sarjent  v.  Reed.  And  4  Mb<a'.  319.  //^^r- 
rin^ton  v.  Mofclcy  proves,  they  faid,  that  fome  Reafon  ought  to 
be  Ihewn  why  this  Duty  is  claimed.  So  alfo  does  the  Cafe  of  the 
Mayor  of  Nottinghain  v,  Lambert,  11,  12  G.  2.  in  C.  B.  on  a 
Special  Verdid: :  Where,  no  Confideration  appearing,  the  Court 
would  not  intend  any,  and  gave  '^judgment  againji  the  Plaintiff. 

There  is  no  Difference,  they  faid,  between  it's  being  upon  a 
Declaration,  and  it's  being  upon  a  Plea ;  where  the  Queftion  turns 
upon  a  Claim  of  Right ;  efpecially,  where  the  Claim  is  againji  the 
general  Right  of  the  SubjeB. 

They  made  a  Difference  between  Prefcriptlons  for />r/w/(' Rights, 
iind  Prefcriptions  that  affedl  the  Public.  They  admitted,  that  in 
the  former,  a  Confideration  ?nay  be  implied :  But  in  the  latter,  a 
JuHicient  Confideration  mull:  hefx'wn. 

They  admitted  alfo,  that  even  in  this  Cafe,  f  it  had  appeared 
upon  the  Declaration,   "  that  the  Corporation  were  Owners  of 
"  the  Psj't,"  that  would  have  been  -x  fuficient  Confideration. 

But  it  does  not  appear  any  where  upon  this  Declaration,  even 
that  the  Corporation  are  Owners  of  the  Port:  The  Public  are 
the  Owners  of  it.  And  the  implied  Confideration  for  a  Port- 
Duty  can  only  be  where  the  Plaintiff  is  Owner  of  the  Port, 
21  if.  7.  40.     Hob.  175.  Topfall\.  Ferrers. 

The    Counsel   for   the   Plaintiffs   anfwered,  that   Thorough- 

Toll  has  no  Similitude  to  the  prefent  Cafe :   That  is  for  pafting 

through  a  Town,  in   the   Mighway;  which,  by  Common  Law 

2  and 
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and  Common   Right,  is  free  to  every  Body.     Therefore  it  may 
■there  be  necefTary  to  alledge  a  Special  Conlideration. 

But  the  prefent  Cafe  implies  a  Confideration :  It  is  a  Port 
granted  to  the  Corporation  ;  and  was  made  out  of  private  Pro- 
perty. The  Public  therefore  in  this  Cale  enjoys  a  Benefit  which 
it  had  no  Pretence  of  Claim  to,  by  Common  Law :  And  ibis  alone 
is  zfiijicient  Confideration. 

■     2  Lutia.  I  519.   Wilkes  V.  Kirhy  is  \\\Q  fame  Point  as  the  pre- 
fent :   And  though  that  Cafe  was  not  determined,  yet  the  Court 
jlrongly  inclined  "  That  the  Owner  of  a  Port  may  have  a  Toll  by 
*'  Prefcription,  without  alledging  any  Confideration." 

But  3  Lev.  37.  Mayor  and  Commonalty  of  London  v.  Hunt,  In 
the  Exchequer  Chamber,  is  in  Point.  It  w?L?,Afumpft  for  Weighage 
©f  Goods  brought  into  the.  Yort  oi  London :  And  Obje£tion  was 
taken,  "  That  there  was  7io  Confideration  for  the  Duty."  But  it 
was  refolved  "  that  the  Defendant  had  the  Liberty  of  bringing 
"  them  into  Port ;  which  is  a  Place  of  Safety,  and  it  therefore 
"  implies  a  Confideration  in  itfelf." 

And  fo  aifo  was  a  late  Cafe  in  C  B.  "The  Corporation  of  Ex- 
eter V.  Trinlet,  Tr.  32,  33  G.  2:  Where  the  Title  to  the  Toll 
was  fet  out  precifely  as  it  is  here ;  and  the  Defendant  demurred 
generally  to  the  Declaration.  The  Cafe  was  twice  or  thrice  ar- 
gued upon  this  very  ObjeSlion  now  taken  here,  "  that  no  Conli-. 
''■  deration  for  the  Duty  was  fet  forth/'  And  all  the  Objedions 
there  taken  (which  were  the  fame  as  were  now  taken)  were  over- 
ruled :  And  it  was  holden,  "  that  if  it  had  gone  to  a  Trial,  the 
"  Plaintiff  mud:  have  proved  a  Title  j  and  that  a  Liberty  to  bring 
"  Goods  into  a  Port  is  in  itffz  good  Con{ide:ra.tion  for  the  Toll." 

As  to  it's  not  appearing  upon  the  Face  of  the  Declaration. 
"  that  the  Corporation  are  Owners  of  the  Port;" — We  have 
fliewn  "  that  they  have  always  been  accufomed  to  receive  the  T'oll, 
"  and  that  they  always  have  received  it,  and  that  they  are  intitled 
*'  to  receive  it ;"  And  all  this  muft  have  been  proved  at  the  Trial, 
if  it  had  gone  on  to  a  Trial :  And  if  their  being  Owners  of  the 
Port  was  necefary,  it  muft  have  been  proved  at  the  Trial. 

JBut,  however,  a  Perfon  may  be  intitled  to  the  Toll,  without 
being  Owner  of  the  Port:  For,  the  Crown  may  furely  grant 
the  Duty,  though  they  retain  the  Port;  and  the  Grantee  may  pre- 
fcribe  for  it. 

This 
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This  is  good  enough,  on  Demurrer :  It  is  not  affignedfov  Caufe 
of  Demurrer  ;  and  it  is  therefore  upon  the  fame  Foot  as  if  it  was 
a  general  Demurrer.  In  Ajjiimpfit,  The  Debt  is  the  Confidera- 
tion.     Hibbert  v.  Court horpCy  Garth.  276. 

The  Counsel  for  the  Defendant,  in  Reply,  admitted  that 
if  Goods  are  brought  into  a  Port  and  unladed,  a  Confideration 
for  the  Duty  to  the  Owner  of  the  Port  fliall  be  implied.  But 
here  the  Plaintiffs  do  not  fliew  that  they  had  a7iy  Sort  of  Right  to 
the  Port,  or  any  Thing  to  do  with  it.  The  Cafes,  therefore, 
where  the  Plaintiffs  had  a  Right  to  the  Port,  do  not  apply  to 
this  Cafe,  where  they  have  it  «<?/.  But  Cafes  of  Thorough-Toll 
^re  applicable  to  the  prefent  Cafej  as  they  prove  "  that  x  public 
"  Right  can  not  be  abridged  without  a  Confideration."  And 
though  in  private  Prefcriptions,  a  Confideration  may  be  implied  ; 
yet  in  thofe  which  go  to  the  Abridgment  of  public  Rights,  it  is 
not  fo. 

The  only  Cafe  in  Point  cited  on  their  Side  is  that  of  The  Mayor 
of  Exeter  V.  Trinlet :  But  it  is  m  Jingle  Cafe;  and  is  contrary  to 
that  of  'The  Mayor  of  Nottingham  v.  Lambert ;  and  was  on  general 
Demurrer,  whereas  this  is  on  fpecial  Demurrer,  for  this  Caufe 
particularly  aifigned.  Upon  ■Sl  general  Demurrer,  the  Court  might 
not  confider  it  as  Matter  of  Subftance. 

If  the  Crown  could  grant  the  Duty,  referving  the  Port;  yet 
the  Plaintiffs  mufty/jfw  the  Grant. 

Lord  Mansfield — This  is  a  very  plain  Cafe,  indeed. 
The  Plaintiffs  fet  out  that  they  have  a  Right,  by  Prefcription,  to 
the  Port-Duties  of  Tarmouth. 

The  Queftion  is,  "  Whether  they  are  obliged  to  fet  out  a 

*'  Cotfideration." 

The  only  Cafes  like  the  prefent,  are  Cafes  for  Port  Duties: 
The  Reft  are  all  out  of  the  Cafe. 

The  MAKING  A  Port  is  iff  If  2.  Confideration.  It  is  a  felf 
•evident  Convenience  to  the  Merchant:  It  fpeaks  for  itfclf.  It  may 
never  require  Repair:  Therefore  I  do  not  know  that  it  is  necef- 
iary  to  fjew  Repair. 

The  Ownerfliip  of  the  Soil  is  out  of  the  Cafe, 

I  But 
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But  here  is  a  Treccdent  m  Point,  eftablilLed  by  a  Judgment  of 
a  Court  in  Wpfimmjler-Hall,  upon  folemn  Argument,  and  after 
confidering  all  the  former  Cafes  and  Precedents:  and  this  Prece- 
dent is  pundually  followed  in  the  prefent  Cafe. 

This  alone  would  be  fufficient,  if  the  Rcafon  of  the  Thing 
was  not  fo  llrong  as  it  is. 

Mr.  Juftice  Denison  alfo  thought  it  good,  notwithllan- 
ding  the  fpecial  Demurrer- 
He  thought  the  Title  fufficiently  fhewn.    A  Port  may  not  want 
Repair  in  200  Years. 

The  Declaration  fhews  a  prefcriptive  Title  Time  out  of  Mind, 
for  thefe  Port-Duties.  The  Conlideration  is  felf-evident ;  -vi-z. 
the  Benefit  to  the  SuhjeB.  It  is  not  neceifary  to  fhew  that  the  Cor- 
poration are  Owners  of  the  Soil,  or  repair  it.  It  is  not  now  ne- 
cefliiry  to  ihcw  Repairs  of  a  Pew  in  a  Church;  becaufe  it  may 
fcarce  ever  ivant  repairing. 

And  liere  Is  an  eftablifhed  Precedent,  befides  the  felf  evident 
Conlideration.     This  is  not  like  the  Cafe  of  T'oll-thoroivzh 


J^ 


Mr.  Juftice  Wilmot  remembered  the  Cafe  of  T^he  Mayor 
of  Nottingham  v.  Lambert ;  and  obferved,  that  though  that  was 
faid  there,  "  that  the  Plaintiffs  could  not  fiave  recovered,  for 
"  want  of  fhewing  that  the  Corporation  were  Lords  of  the  Ma- 
^'  nor,"  yet  it  could  not  alter  the  Judgment  in  that  Cafe. 

As  to  the  Confideration — It  was  moft  fully  fettled  in  the  Cafe 
■of  T^he  Mayor  of  Exeter  v.  T'rinlet :  It  was  clearly  held,  "  that  in 
"  a  Toll-thorough,  a  Conlideration  muft  be  lliewn,  h&czuk  againji 
"  Common  Right ;  but  that  a  Port-'Dnty  did  of  itfelf  \my-ly  a 
"  Confideration,  to  fupport  it."     This  I  take  to  be  fettled. 

The  next  Queftion  is,  "  Whether  the  Corporation  have  fliewn 
"  a  Title  to  receive  it."  And  I  think,  there  is  fuch  a  Title 
fliewn. 

The  Crown  has  a  Right  to  create  the  Duty,  and  to  grant 
the  Duty  to  Another.  This  Prdcription  is  equivalent  to  fuch 
a  Grant ;  and  prefuppofes  it. 

Per  Ciir. 

Judgment  for  the  Plaintiffs. 

PartIV.  Vol.  III.  Yy  But 
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But  Mr.  Willes  prayed  Leave  to  laithdraw  his  Demurrer,  and 
to  have  Leav^e  to  plead  :  Which  the  Court  thought  reafonuble  j 
And  Mr.  Solicitor  General  confenting,  (though  it  was  afked  late, 
and  after  a  Rule  "  to  plead  as  they  would  {land  by  j")  The  Court 
granted. 

Lord  Mansfield — Well!  I  hope  the  Precedent  of  this 
Declaration  is  now  fufficiently  ellabliihed. 


FriJav,  10         Stephen  and  Another  vej'fus  Coftor  and  Another. 

June  1763.  ^  '' 


T 


HIS  was  a  fpecial  Cafe  referved  at  Nifi  prius  before  Lord 
Mansfield  at  GuUdall. 


It  was  an  Adlion  upon  the  Cafe  on  an  Ajfumpfit,  for  Whar- 
fage mid  Cranage  due  to  the  Plaintiffs  as  Wharfingers  and 
PoffeiTors  of  Brook's  Wharf  in  London,  for  fundry  Parcels  of 
Malt  brought,  to  and  unloaded  at  their  Wharf. 

The  Declaration  fet  forth,  that  the  Plaintiffs  are  Wharfingers, 
and  have  been  and  are  poffeffed  of  the  Wharf  ^c;  and  are  in- 
titled  to  a  Toll  oi  6d.  a  Score  for  all  Malt  brought  to  and 
unloaded  at  their  Wharf:  And  it  fet  forth  the  Adl  of  Parliament 
of  22  C.  2.  c.  II.  §  21.  which  enafts  that  fuch  Rates  and  no 
other  fliall  be  taken  for  Wharfage  and  Cranage  as  by  his  Majefty, 
with  the  Advice  of  his  Privy  Council,  ihall  be  affeffed  and  al- 
lowed to  be  taken ;  and  obliges  Wharfingers,  under  a  Penalty, 
not  to  refufe  to  fuffer  any  Goods  or  Merchandize  to  be  landed  or 
ihipped  at  or  from  their  Wharf,  at  the  Rates  aforefaid. 

It  likewife  fet  out  Sedlions  44,  45,  46  of  the  faid  Ad:. 

Then  it  Ihewed,  that  an  Order  of  Council  was  made  on  the 
I  ft.  oi  March  16^^,  purfuant  to  the  faid   A61  of  Parliament  of 
22  C.  2.   c.  II.    §  21:  By  which  Order,  Malt  is  rated  at  6d. 
per  Score. 

Then  it  averred,  tliat  the  Defendants  were  Confignees  of  the 
Cargo  of  a  Weft-Country  Barge,  which  came  loaded  with  Malt, 
to  the  Plaintiff's  faid  Wharf,  and  was  fajkned  at  and  lay  there; 
and  that  Part  of  the  faid  Loading  was  there  landed,  and  other 
Part,  though  not  actually  landed  upon  the  Wharf,  was 
put  on  board  of  Lighters,  whilst  the  laid  Barge  remained  fajlened 
to  their  Wharf.  And  therefore  they  demanded  the  Duty  of  6  d. 
I  per 
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per  Score  upon  the  whole  Cargo;  as  well  what  was  fo  put  on 
board  the  Lighters  whilst  the  Barge  was  fastened  to  their 
Wharf,  as  what  was  aftually  landed  upon  //. 

The  Cafe  ftated  for  the  Opinion  of  the  Court  was  as  follows. 

That  an  Order  of  Affefiment  or  Allowance  of  Rates  to  be  taken 
at  Brook's  Wharf  or  Key,  mentioned  in  the  Declaration,  was,  on 
the  ill.  of  May  1674,  made  by  His  late  Majelty  King  Charles 
the  Second,  with  the  Advice  of  his  Privy  Council,  in  the  fol- 
lowing Words,  viz. 

Whereas  by  a  late  Adt  of  this  prefent  Parliament  made  in  the 
two  and  twentieth  Year  of  his  now  Majefty's  Reign,  intitled 
**  An  additional  Aft  for  rebuilding  of  the  City  of  io/z^^j//,  uni- 
*'  ting  of  Parifhes,  and  rebuilding  the  Cathedral  and  Parochial 
*'  Churches  within  the  faid  City,"  it  is  by  feveral  Claufes  in  the 
faid  Adt  contained  (amongft  other  Things)  enadled,  that  there 
fliall  be  left  a  convenient  Trail  of  Ground  all  along  from  London 
Bridge  to  the  Temple,  of  the  Breadth  of  forty  Feet  of  AlTize,  from 
the  North  Side  of  the  River  of  Thames,  to  be  converted  to  a  Key 
or  public  and  open  Wliarf;  And  that  no  Lighters,  Boats  or  other 
Velfels  flTiall  lie  before  any  of  the  faid  Wharfs  or  Keys  between 
the  Places  aforefaid,  on  the  North  Side  of  the  faid  River,  longer 
than  fhall  be  neceflary  for  the  loading  or  unloading  of  Goods, 
without  the  Confent  and  PermiiTion  of  the  faid  Wharfingers  or 
Proprietors  thereof;  And  that  it  Ihall  and  may  be  lawful  for  any 
Perlbn  or  Perfons  to  load  or  unload  any  Goods  or  Merchandizes 
iit  any  of  the  faid  Wharfs  or  Keys ;  for  Wharfage  and  Cranage 
whereof,  every  Proprietor,  Wharfinger  or  other  Perfons  concerned 
fliall  and  may  demand  and  receive  fuch  Rates  and  no  other  for 
the  fame,  as  Ihall  from  Time  to  Time  be  fet  out,  appointed,  af- 
fefied  and  allowed  by  his  Majefly  with  the  Advice  of  his  Privy 
Counfel;  a  Table  of  which  Rates  fliall  be  hanged  up  at  every  of 
the  faid  Wharfs  refpedively;  His  Majefly,  this  Day  prefent  in 
Council,  having  confidered  of  the  feveral  Rates  in  the  Schedule 
hereunto  annexed,  hath  and  doth  hereby,  with  the  Advice  of  his 
Privy  Council,  alTefs  and  allow,  fet  out  and  appoint  the  faid  feveral 
and  refpeftive  Rates  therein  contained,  and  doth  order  and  ap- 
point that  the  fame  fliall  and  may  be  taken  y^r  the  Wharfage  and 
Cranage  of  all  fuch  Goods  in  the  laid  Schedule  alfo  mentioned  as 
fliall  at  any  Time  hereafter  by  any  Perfon  whatfoever  be  brought 
unto,  fliipped  off,  loaden,  or  imloaden,  at  Brook's  Wharf  or 
Key,  adjoining  to  ^leenhithe  in  London ;  and  that  it  Ihail  and 
may  be  lawful  for  the  prefent  Owner  or  Pi-oprietor  of  the  fiid 
Wharf  and  his  Heirs  and  Afligns,  Leffees,  Tenants  or  Under- 
Tenants,  from  Time  to  Time  and  at  all  Times  hereafter,  to  de- 
mand 
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mand  of  and  receive  from  every  Perfon  or  Pcrfons  that  fliall  here- 
after bring  any  Goods  unto,  lliip  them  off,  or  load  or  unload 
tlie  fame  at  the  aforefaid  Key  or  "Wharf,  the  feveral  Rates  for  Cra- 
nage and  Wharfage,  which  by  the  aforefaid  Schedule  is  appointed 
to  be  paid  for  the  fame,  and  no  Other:  And  to  the  Intent  that 
all  Perfons  concerned  may  knov/  v/hat  they  are  to  pay  for  the 
Cranage  and  Wharfage  of  their  Goods  as  aforefaid,  and  not  to 
be  impofed  upon  by  the  Wharfinger,  and  made  to  pay  more  than 
their  jufr  due.  It  is  further  ordered  that  the  fame  be  printed  and 
publiiihed ;  and  that  a  Copy  of  the  faid  Table  and  Rates  ihall, 
according  to  the  Diredlions  of  the  aforefaid  Adt  of  Parliament, 
be  kept  conftantly  hanging  up  in  the  moft  public  Part  and  Place 
of  the  faid  Wharf  or  Key,  and  another  at  the  Cuftom-houfe,  for 
all  Perfon s  concerned  to  refort  to  and  make  \J{c  of,  as  they  Ihall 
have  Occalion. 

That  in  the  Schedule  annexed  to  the  fliid  Order,  and  thereby 
referred  unto,  Malt  is  rated  at  Six  Pence  the  Score. 

That  the  Plaintiffs  were,  during  the  Time  in  the  Declaration 
m.entionqd,  Wharfingers,  and  pollelled  of  Broo/^'s  Wharf  or  Key 
abovementioned  J   and  intitled  to  the  faid  Rates. 

That  the  Defendants  were  Confignees  of  a  Loading  of  Malt, 
which  was  brought  in  a  Weft-Country  Barge;  wliich  Weil- 
Country  Barge  was  fastened  and  lay  at  Brook's  Wharf,  and 
unloaded  a  small  Fart  of  the  faid  Cargo  upon  the  faid  Wharf; 
and  ivhiljl  She  lay  fajlcncd,  the  other  Part  of  the  Cargo  was 
taken  out  and  put  on  Iwird  Liqut'ers,  and  never  landed  on  the 
lyharf. 

The  Queftion  is,  **  Whether  the  Defendants  are  liable  to  pay 
*'  the  Wharfingers,  according  to  the  Rates  mentioned  in  the 
*'  Order  of  Council,  for  sucii  Part  of  the  Cargo  as  was  put  on 
"  board  //v  LiGiiTLRS  and  never   landed  on  the  Wharf ." 

It  was  firft  argued  on  Friday  the  29th  o^  April  \2.{{,  by  Mr. 
Wallace  for  the  Plaintiffs,  and  Mr.  Serjeant  Burland  for  the  De- 
fendants:  And,  being  a  Queftion  of  great  Confequence  and  a 
new  One,  Jt  was  ordered  to  itand  for  further  Argument;  which 
was  made  on  Tucfday  laft  the  7th  of  this  prefent  yuiie,  by  Mr. 
Solicitor  General /A';;-/'o;;y'  for  the  Plaintiffs,  and  Mr.  Blackjlone 
for  the  Defendants. 

TiiE  Counsel  for  the  Plaintiffs  argued  that   the  Defendants 

2rc  liable  to  pay  the  Duty  for  thole  Goods  which  v/ere  brought  to 

tiic   Wharf,  and  carried   away   again  clfewhither,   ivithout  being 

2  adually 
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actually  landed  upon  the  Wliarf,  where  the  Barge  was  fajlened. 
For,  at  Common  Law  none  could  either  unload  at  a  Wharf,  or 
come  to  it  M\Afaftcn  their  Barge  at  it,  without  the  Confent  of  its 
Owner:  But  this  Statute  of  22  C.  2.  impowers  them  to  do  ir 
ivitboKt  the  Owner's  Confent,  paying  the  Toll.  Therefore  the 
Owner  of  the  Soil,  whofe  Property  or  at  leaft  the  Dominion  of 
it  was  taken   away  by  the  Act,  ought  to  be  intitled  to  all  Ad- 


vantages. 


Thev  recited  and  argued  from  the  21II:,  44th,  45th  and  46th 
Seftion's  of  the  Aft;  and  infifted  that  "  Af "  the  Wharf  mull 
mean  fomething  different  from  "  upon"  the  Wharf:  It  muil 
include  all  Goods  that  are  brought  to  the  Wharf  for  the  Purpofe 
of  unloading: ' 


'e>' 


The  Order  of  Council  was,  they  faid,  a  contemporary  Ex- 
planation of  the  Words  of  the  Adl,  and  ufes  equipollent  Words. 
And  as  the  Adl  and  Order  put  it  out  of  the  Power  of  the  Owner 
of  the  Wharf  to  hinder  the  Barge-mafler  from  conmig  to  his  Wharf 
and fajiening  the  Barge  there,  it  is  but  juft  that  he  fliould  receive 
Compenfation  for  it,  according  to  the  Rate  fettled  by  the  Order  of 
Council.  And  this  is  certainly  reafonable  and  juft;  becaufe  no 
other  Craft  can  come  to  the  Wharf,  ivhiljl  this  Barge  lies  there ; 
and  the  Barge-mafler  has  the  whole  Benejit  of  the  Wharf,  zs  fully 
as  if  the  whole  Cargo  was  landed  upon  if.  And  the  Wharfinger 
is  obliged  to  keep  the  Wharf  in  Repair,  as  well  as  Servants  to 
attend  it. 

They  cited  2  Ro.  Abr.  123.  Title,  Market,  Faire,  B.  Stallage, 
J)l.  I .  "  That  if  a  Man  has  a  Fair,  thofe  who  have  Houfes  ad- 
"  joining  to  it  can  not  open  their  Shops,  to  fell  Goods  in  the 
*'  Fair;   but  Stallage  is  *  due  for  it."  •  i  find  by 

my  Notes  of 
Wigley  V.  Peachy  et  al.  Tr.  1732.  5,  6  G.  2.  B.  R.  that  Lord  Raymmd  there  called  this  "  i.  monjlrous 
•'•'  Cafe,  that  a  Man  fliould  pay  a  Toll  for  opening  Ms  Windows,  and  laying  Goods  upon  his  oiiun 
"  Ground." 

By  this  Method,  the  Barge-mafler  may  elude  the  Payment  of 
^ny  Duty  at  all :  For,  he  may  afterwards  land  them  at  ■3.  private 
or  ■i.Jree  Wharf,  or  fend  them  on  board  Veffels  lying  below  Bridge. 
This  is  a  Fraud,  upon  the  Face  of  it. 

Wharfage  and  Cranage  are  to  be  underflood  reddendo  fngula 
JinguUs.     Very  few  Goods,  or  at  leaft,  only  very  heavy  Goods, 
xequire  Cranage.  Here,  the  Duty  is  payable  for  Wharfage,  though 
there  was  no  Cranage. 

Part  IV.  Vol.  III.  Z  z  -  If 
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If  this  was  an  Unlading  at  the  Wharf,  (which  We  fay  it  is,) 
■then  they  had  a  Right  to  come  and  llay  there,  and  We  had  ns 
Right  to  treat  them  as  'Tort-feajors.  They  might  unload  the 
Whole  thus,  if  they  may  do  fo  by  a  Part. 

Ships  are  liable  to  pay  Anchorage ^  although  they  do  7iot  aBually 
cajl  Anchor. 

The  Counsel  for  the  Defendant,  admitted,  that  the  Order 
of  Council  does  indeed  fpeak  of  all  fuch  Goods  and  Merchandizes 
as  fliall  be  brought  To  any  fuch  Wharf:  But  they  anfwered,  that 
.that  is  carrying  \l  further  than  the  Aft  of  Parliament  authorises; 
and  is  therefore  of  no  Validity,  fo  far  as  it  exceeds  the  Power  given 
by  the  ^(*?  itlelf. 

The  Act  was  profeffedly  made  for  the  Benefit  of  the  Public y 
and  to  rcfirain  the  Exadions  and  unreafonable  Demands  of  Whar- 
.fingers:   V.  §21.  **  Forafmuch  as  great  ExaSlions  Sx:c." 

The  Compensation  is  due  for  the  Ufe  of  the  Wharf  bv 
landing  the  Goods  upon  it;  and  for  that  Ufe  of  it,  only.  And 
We  have  made  a  Compenfation  to  the  Owner  of  the  Soil,  in 
Proportion  to  the  Ufe  that  We  have  made  of  it.  When  the  Goods 
lixe  landed.  He  knows  ivhat  to  demand:  But  he  has  no  Rig^ht  to 
xome  on  board  the  Barge  to  fee  what  else  may  be  in  it,  befdcs 
what  is  fo  landed. 

The  Reft  of  our  Goods  were  not  unladed  at  the  Wharf, 
within  the  Meaning  of  the  46th  Sedion:  And,  by  the  45th 
Sedion,  We  could  not  lie  before  the  Wharf  longer  than  was 
necelfary. 

This  Queflion  muft  depend  upon  the  Statute  itjelf  only:  It  is 
vot  to  te  refembled  to  the  Cafes  of  Fairs  and  Markets,  which 
have  710  Similitude  to  the  prefent  Cafe. 

Though  the  Barge-mafter  has  a  Right  to  come  to  the  Wharf, 
yet  if  he  only  comes  there  colour-ably,  or  misbehaves  there  under 
that  Pretence,  or  exceeds  his  Permilfionj  he  lliall  be  confidered 
as  coming  thither,  with  an  ///  Intention ;  and  therefore  Ihall  be 
looked  upon  as  a  Trefpaffcr  ab  initio.  Such  a  Subterfuge  would 
be  for  the  Confidcration  of  a  Jury,  in  an  Adion  of  Trel'pafs, 

Ik    the   un landed  Goods    were   to  be  conftrued   liable  to   the 

Duty,   they   might  pay  it  over  and  over   again  j   For  thev  muil 

certainly  pay  where  they  are   landed  at  any  ether  Wharf:   Or  if 

4  Un- 
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t7;zloading  o'ver-board  on  Lighters  be  an  U/zlading  at  the  Wharfy 
it  is  alfo  a  Lading  at  the  JVharf;  and  then  a  double  Duty  will 
be  payable.  So  likevvile,  if  frefh  Goods  fhould  be  thus  loaded 
into  the  Barge,  out  of  Lighters.  But  it  is  not  pretended  that  the 
Plaintiffs  are  intitled  to  Both. 

The  Counsel  for  the  Plaintiffs  replied,  to  the  following- 
Effed.  "^ 

The  Original  Right  which  was  in  the  Wharfinger,  be- 
fore the  Ad:,  is  a  Reafon  for  a  liberal  Conftruftion  of  it. 

Without  this  Ad,  the  Barge  could  not  have  been  faftened 
to  our  Wharf.  They  have  here  unloaded  a  Quantity  of  Goods 
into  Lighters,  under  the  Security  of  our  Whaifi,  and  by  faftening 
their  Barge  to  it;  and  it's  lying  there  hindered  other  Craft  from 
coming  t©  it. 

The  Unlading  and  Lading  out  of  a  Barge  into  a  Lighter  i^  only- 
one  AB  of  Unlading  the  Barge :  And  there  is  only  one  f.ngle  Duty 
due  for  it.  We  are  intitled  to  t.\\tfa?ne  Duty  as  if  it  had  been 
landed  on  the  Wharf.  As  the  Defendants  have  had  the  Benefit 
of  the  Wharf,  they  ought  to  pay  the  Duty. 

And  though  the  Wharfinger  may  have  no  Right  to  come  on 
hoard  the  Barge,  to  fee  what  elfe  is  in  it,  befides  what  is  landed 
iit  his  Wharf  J  Yet  he  may,  without  going  on  board  it,  be  able  to 
make  his  Charge  upon  fuch  Goods  as  are  put  out  of  it  into 
Lighters  that  come  along-fide  of  it. 

The  Court  having  taken  a  few  Days  to  confider  this  Cafcj 

Lord   Mansfield  now  delivered  their  Refolution. 

This  is  an  Adion  for  Wharfage  and  Cranage  Duty,  payable 
to  Brook's  Wharf  in  LoWij^z. 

The  Cafe  flated  mentions  an  Order  of  Council,  which  recites 
an  Ad  of  Parliament,  made  upon  the  rebuilding  of  the  City  of 
London  after  the  Fire :  LTpon  which  Ad  of  Parliament  and  Order 
of  Council,  the  Plaintiffs  found  their  Claim  to  this  Duty. 

•  The  Queftion  is,  "  Whether  the  Defendants  are  liable  to  pay 
■"  the  Duty  upon  fuch  Part  of  the  Cargo  of  their  Barge  as  was 
-"  brought  to  the  Wharf  of  the  Plaintiffs,  and  fic-ver  landed  on 
"  the  Wharf,  but  only  put  on  board  Lighters  and  carried  away, 
**  without  being  ever  afiually  landed  upon  the  faid  Wharf  at  all" 

To 
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To  go  by  Steps — In  tlic  firft  Place,  It  is  not  contended  on 
•the  Part  of  the  Whiirfingers,  that  any  Meaning  is  to  be  put  upon 
the  Words  "  All  llich  Goods  and  Merchandizes  as  fhall  be 
"  brought  to  any  Inch  Wharf;"  unlefs  the  Goods  and  Mer- 
cliandizes  be  atitually  loaded  or  unloaded,  when  they  are  brought 
thither. 

In  the  next  Place,  It  is  agreed  that  if  the  Veffel  that  comes  to 
the  Wharf  unloads  only  Part  of  it's  Lading  upon  the  Wharf,  and 
goes  forward  with  the  Remainder  of  it's  Lading,  in  order  to  be 
unloaded  elj'ewhere ;  the  Duty  is  only  to  be  paid  for  fuch  Part  -as 
is  unloaded  there,  and  72ot  for  the  Remainder  which  is  fo  carried 
forwards. 

Thirdly — It  is  not  contended,  on  the  Part  of  the  Wharfingers, 
"  that  the  Owner  of  the  Veflel  or  Goods  is  obliged  to  pay  any 
*'  Duty  for  unloading  the  Goods  into  Lighters  on  the  River,  UN- 
*'  LESS  ^^  has  FASTENED  the  VeJJel  to  the  Wharf." 

Fourthly — The  particular  Circumjlatice  ftated  in  the  prefent 
Cafe,  is,  that  "whilst  the  Veffel  was  and  remained  moored 
*•  2Lndi  fajlened  to  the  Wharf,  the  Goods  and  Merchandizes  were 
**  put  on  board  of  Lighters  brought  to  lie  along-fide  of  Her,  but 
**  NEVER  landed  on  the  Wharf" 

Some  Propofitions  are  fo  plain  and  clear  in  themfelves,  that 
Nothing  can  render  them  7nore  fo;  And  One  is  therefore  under 
a  great  deal  of  Difficulty,  in  what  Manner  to  form  any  Argument 
upon  them. 

If  any  Duty  of  Wharfage  or  Cranage  is  payable  to  the  Plain- 
tiffs upon  thefe  Goods  thus  put  on  board  Lighters,  it  muff  arife 
upon  this  A5t  of  Parliatnent ;  on  which  alone,  their  Claim  to  any 
fuch  Duty  is  founded. 

And  a  Duty  for  Wharfage  ^W Cranage  can  not  be  due, 
where  the  Party  has  not  had  the  Use  of  the  Wharf  or  the  Crane. 
Wharfage  is  due  for  Landing  on  the  Wharf;  and  Cranage, 
for  the  Afjijlance  of  the  Crane.  Anchorage  or  Moorage  are  very 
different  Things. 

If  any  Injury  has  been  done  to  the  Wharfingers,  by  lying  before 
their  Wharf,  or  hy  fajiening  the  Vefj'el  to  it  without  Plight,  or 
in  any  other  way  whatever,  they  may  have  their  Remedy  in  another 
Method ;  but  not  under  this  Adl  of  Parliament,  which  relates  only 
to  Wharfage  and  Cranage,  and  gives  the  Duty  for  them  only. 

I  It 
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It  has  been  argued,  on  the  Part  of  the  Wharfingers,  that  "■at 
<'  the  Wharf"  mull  bear  a  different  Meaning  from  "  upon  the 
*«  Wharf".;  And  that  every  Velfel  coming  to  the  Wharf  and 
landingyS;//;'  of  it's  Goods  upon  it,  and  putting  other  Part  on  board 
a  Lighter,  is  liable  to  the  Duty  for  that  other  Part  which  is  only 
put  on  board  of  the  Lighter. 

-  But  they  might  as  well  contend,  that  a  Veffel  coming  and 
lying  before  the  Wharf,  icithoiit  even  mooring  or  fajlening  to  it, 
Ihould  be  liable  to  Wharfao-e. 


to" 


Clearly,  the  prefent  Cafe  was  neither  within  the  Idea  of  the  Act 
of  Parliament  or  the  Order  of  Council ;  nor  ii}ould  the  LegiHature 
have  given  the  fame  Duty  for  this,  {if  they  had  really  meant  to 
give  any)  as  they  gave  for  landing  tlie  Goods  upon  the  Wharf: 
They  would  certainly  have  given  a  fmaller  Duty  for  this  aloiie ; 
becaufe  the  Duty  muft  ftill  be  paid  again,  whatever  Wharf  they 
fliall  at  laft  be  landed  upon.  We  can  not  fuppofe  that  they  will 
be  landed  at  private  Stairs  or  free  Wharfs :  For  Goods  con- 
fumed  in  the  Port  of  London  mull:,  in  general,  be  landed  upon 
fome  Wharf  where  fuch  Goods  are  ufially  landed;  and  it  muft 
be  a  very  inconfiderable  Proportion  that  One  can  imagine  to  be 
landed  elf cic here. 

But  it  is  faid,  "  that  the  Owner  of  the  Goods  or  Veffel  has  the 
"  Benefit  of  the  Wharf  given  him  by  the  Ad,  even  againji  the 
"  Wjll  of  the  Wharfinger ;  That  the  Wharfinger  can  not  hinder 
"  him  from  coming  to  it,  and  lying  at  it,  nor  even  from  mooring 
"  andfaftening  to  it;  And  that  there  is  no  Reafon  why  He  fhould 
"  receive  all  thcfe  Advantages,  without  making  a  Compenfation 
"  to  the  Owner,  who  is  obliged  to  repair  and  attend  his  Wharf." 

The  Anfwer  to  this  is,  That  the  Wharfinger  has  his  Re- 
medy /or  all  this,  juft  in  the  fame  Manner  as  He  had  before 
the  Making  of  the  Aft;  if  the  Veffel  ihould  colourably  come  and 
he  before  his  Wharf,  or  moor  or  fallen  to  it  -tnthoiit  Inteiition 
of  Loading  or  Unloading  upon  it ;  or  if  it  ftays  there  longer  than 
the  Ad:  permits  j  which  exprefsly  prohibits  'the  Haying  longer 
(without  the  Confent  and  Permiliion  of  the  Wharfingers)  *  than . 
is  ncceffary  to  load  and  unload.  And  this  colourable  coming 
tJiither,  with  an  U7ifair  Intention,  muft  depend  upon  Circum- 
ftancesi  and  is  a  Matter  of  Fa^,  to  be  tried  by  a  Jury:  An 
ABton  upon  the  Cafe  will  lie  for  it ;  and  a  Jury  will  conllder  it 
in  Dainages. 

Part  IV.  Vol.  IIL  Aaa  Bur 


V.  §  4j. 
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But  if  there  were,  in  Fadl,  luch  Liconveniences  as  have  been 
luggefted,  yet  Arguments  ab  inconvenienti  will  not  hold  againft 
the  exprefs  Words  and  Meaning  of  an  A51  of  Parliament :  And  both 
the  Words  and  the  Meaning  ot  this  Ad:  of  Parliament  are  extremely 
plain  and  clear.  This  Adlion  feems  to  be  a  new  Experiment, 
attempted  contrary  to  its  Senfe  and  Meaning. 

It  has  been  faid,  on  the  Part  of  the  Wharfingers,  "  that  the 
"  Order  of  Council  is  a  contemporary  Rxpkviation  of  the  Ad:  of 
*'  Parliament." 

But  the  Council  could  not  vary  or  extend  the  Ad:  They 
could  only  take  it  as  they  found  it,  and  purfue  it.  It  was  7iot  ia 
their  Power  to  impofe  a  Duty. 

We  are  all  of  Us  clear,  that  the  Plaintiffs  are  }iot  intitled  to 
recover  the  Wharfiige  or  Cranage  Ducy  iox  fuch  Part  of  the  Goods 
as  were  not  unloaded  upon  their  Wharf.     And  therefore 

A  NONSUIT  mull  be  entered. 


Tuefday,  14         Ladc,   Bait,    verfus  Holford,  Efq;  et  ux.  et  al'. 

June  1763.  "^  ■'■ 

TPI I  S  was  a  Cafe  fent  hither  from  the  Court  of  Chancery, 
for  the  Opinion  of  this  Court. 

Sir  fohn  Ladc,  Bart,  by  his  Will  dated  17th  Augujl  1739, 
devifed  his  Manors  ^c,  to  four  Truftees  and  their  Heirs  j  and 
like\\ife  All  his  Leafeholds  and  Copyholds  and  perfonal  Eftate,  to 
be  laid  out  in  the  Purchafe  of  Landj  Ui'on  Trust,  and  to  the 
Use  of  his  Couiin  John  Inskip,  in  ftrid  Settlement;  with  di- 
vers Remainders  over,  in  llrid  Settlement. 

In   1740,  the  Teftator  died. 

After  his  Death,  fohn  Injkip  took  the  Surname  of  Lade.  In 
February  1751,  He  attained  his  Age  of  21.  In  1756,  the  f^iid 
John  Lade  (afterwards  Sir  John  Lade,  Baronet,)  attained  his 
Age  of  26;  ^^nA.  vmvned  AnnThrale.  In  1759,  He  died  ;  leaving 
Jus  Wife  enceinte  of  the  now  Plaintiff,  Sir  John  Ladc,  Baronet. 

In  the  Will  there  is  a  Proviso  "  That  fo  often  as,  and  du-' 
"  ring  fuch  Time  as  tlie  Perfon  who  for  the  Time  being  (in 
"  c.Uc  the  TcAitor  had  not  athcr.vife  direded)  would  have  been 

"  i:iti- 
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'•'  intitled  in  Pojfejjion  as  Tenant  for  Life  or  Tenant  in  Tail, 
*'  iliould  be  UNDER  the  Age  of  16  Years,  Then  the  Trullees 
'*•  were  to  enter,  and  receive  All  the  Rents  and  Prohts  of  the 
♦'  Real,  and  all  the  Interell:  and  Produce  of  the  Perfonal  Eftate  : 
**  Out  of  which,  they  were  to  allow,  for  the  Mamtcnancc  of  fuch 
"  Tenant  for  Life  or  Tenant  in  Tail,  Sums  particularly  fpccified  ; 
"  And  All  the  Reft  was  to  accumulate,  and  be  laid  out  in 
"  the  Purchafe  of  Land,  and  fettled  to  and  upon  the  fame 
"  Trufls  and  Ufes." 

On  the  Part  of  the  Infant,  It  was  infifted.  That  He  being 
Tenant  in  Tail,  the  Provfo  of  Limitation  to  the  Truftees 
"  to  take  from  Him  the  Profits  of  the  Eftate,  for  the  Purpofe  of 
"  Accumulation,"  was  contrary  to  the  Policy  of  the  Law,  and  there- 
fore VOID. 

The  Defendants,  who  claimed  under  Limitations  in  Remain- 
der, infilled,  it  was  a  good  legal  Limitation ;  and  that  t!ie  Trujl 
for  which  it  was  created,,  ought  not  to  make  it  void :  Therefore, 
/i7/his  Age  of  26,  the  Infant  could  only  be  allowed,  for  Mainte- 
nance, the  Sums  fpecified  in  the  Will. 

On  the  14th  of  November  I'J^^I-,  the  Caufe  was  heard  before 
the  Lord  Chancellor  Henley .;  who  ordered  a  Cafe  to  be  made 
for  the  Opinion  of  the  Judges  of  this  Court,  upon  the  following 
Queftion,  viz. 

"  Whether  the  Defendant  Rofe  Fuller-,  tlie  Heir  at  Law  of  the 
•"  Survivor  of  Anne  Lade,  John  Fidler  the  Elder,  Hugh  OJfley, 
"  and  fohn  Fuller  the  Younger,  the  Truftees  named  in  the  Will 
"  of  the  faid  Sir  John  Lade  the  Teftator,  did,  upon  the  Birth  of 
"  the  prefent  Plaintaiff  Sir  John  Lade  (the  Infant,)  take  any 
"  and  WHAT  Efate  in  the  Premilies  devifed,  by  virtue  of  the  Pro- 
""  vijh  in  the  laid  Tellator's  Will." 

This  Cafe  was  twice  argued;  firft,  on  Tuefday  26th  of  lall 
April,  by  Mr.  Serjeant  Hewitt  for  the  Plaintiffs,  and  Mr.  De 
iGrey  for  the  Defendants;  and  now,  by  Mr.  Morton  for  the  Plain- 
tiffs, and  Mr.  JVedderbuni  for  the  Defendants. 

As  it  was  a  «fw- Cafe,  and  the  Matter  of  Value,  the  Defen- 
dants preffed  for  another  Argument;  and  fiid,  Counfcl  of  Emi- 
jience  were  retained  to  argue  it. 

But  The  Court  faid;   The  Allowance  of  Maintenance 

was  fulpended   in  the  mean  Time,  which  was  a  Hardfhip  upon 

the  Mother;  That  a  third  Argument  would  hang  it  up  all  the 

2  Ion  2; 
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Icyiig  Vacation.  If,  in  confidcring  the  Point,  they  had  any  Doubt, 
they  would  order  it  to  be  argued  again  :  If  they  had  none,  they 
ought,  in  Juftice,  to  make  their  Certificate  diredly. 

And  on  the  17th  of  June,  they  made  the  following  Certificate. 

Queftion — Whether  the  Defendant  Rofe  Fuller,  the  Heir  at 
Law  of  the  Survivor  of  Anna  Lade,  John  Fuller  the  Elder,  Hugh 
Off'ley,  and  Jo/m  Fuller  the  Younger,  the  Truftees  named  in  the 
Will  of  the  faid  Sir  ') ohn  Lade  the  Teflator,  did,  upon  the  Birth 
of  the  prelent  Plaintiff  Sir  John  Lade,  take  a?iy  and  lohat  Ellate 
in  the  Premifles  devifed,  by  virtue  of  the  Proviso  in  the  Will 
of  the  faid  Tellator. 

Having  heard  Counfel  on  both  Sides,  and  confidered  this  Cafe, 
We  are  of  Opinion  That  Rofe  Fuller,  the  Heir  at  Law  of  the  lur- 
viving  Trufl:ee  in  the  Will  of  Sir  John  Lade,  did  not  take  any 
"  Ejlate  in  the  Premiffes  devifed,  by  virtue  of  the  Proviso  in 
the  Will  of  the  faid  Teftator. 

MANSFIELD. 
T.  DEN  IS  ON. 
E.  WILMOT. 

17th  June  ij6'^. 


J^nl'^i-l-y  Brown  verfus  Chapman. 

THIS  was  a  V/rit  of  Error  from  the  Common  Pleas,  brought 
upon  a  Judgment  for  the  Plaintiff  there,  in  an  Adion  upon 
the  Cafe,  for  fallely  and  malicioufly  fuing  out  a  CommifTion  of 
Bankruptcy  againfl  him:  To  which,  the  Defendant  pleaded  the 
General  Iffue ;  and  a  Verdidl  was  found  there,  and  Judgment 
given  for  the  Plaintiff.  Upon  which*  Judgment,  the  Defendant 
below  brought  this  Writ  of  Error. 


"■&' 


Mr.  Serjeant  Heicitt,  for  the  Plaintiff  in  Error,  objedled  to 
the  Adion,  and  faid  it  did  not  lie;  Becaufe  the  Statutes  of  Bank- 
ruptcy have  provided  a  particular  Remedy:  And  the  Thing  it- 
fl'lf  (Bankruptcy)  did  not  exiji  at  Cojujnon  Law. 

If  a  Statute  makes  a  new  Offence,  and  prcfcribes  a  particular 
Remedy,  an  Indidment  will  not  lie.  Cro.  Jac.  643,  644.  pi.  4. 
Cajlle's  Cafe.  Ploivd.  206.  a.  Stradling  v.  Morgan;  On  34,  25^^- 
8.  c.  26.  The  Statute  of  fFales  was  confidered  as  including  a 
Negative.  When  there  is  a  particular  Remedy  given  by  Ad*^  of 
I  Par- 
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Parliament,  in  a  particular  Cafe,  the  Ad:  {hall  not  be  extended 
to  overthrow  and  alter  the  Common  Law,  but  in  thofe  particular 
Cafes.  II  Rep.  59.  Dr.  Fojlers  Cafej  And  Carter  36.  Corn- 
nvallis  v.  Hood.  .  , 

The  Bankrupt  Laws  are  to  be  confidered  as  One  Syjiem  ofLaioSy 
,or  as  o)ie  Statute ;  Like  thofe  concerning  Leafes  of  Ecclefiaftical 
Perfons,  in  i  Ventr.  246.  Bayly  v.  Murin.  JVallis  v.  Hodfon  24tli 
January  1740,  before  Lord  Hardwicke. 

The  Bankrupt  Ads  are  34,  35  H.  8.  c.  4.  13  Eliz.  c.  7. 
1  Jac.  I.  c.  15.  and  21  Jac.  i.  c.  ig.  5  ^«;z.  c.  22.  §  7.  (the  firll 
material  Ad;)  5  G.  i.  f.  24.  and  5  G.  2.  <:.  30.  §  23.  which  is 
profeffedly  calculated  to  anfwer  the  very  Cafe  of  malicioufly  fuing 
out  the  Commiffion.  It  begins  **  And  for  preventing  the  taking 
"  out  Commiffions  of  Bankrupts  malkioujly,  be  it  enaded  cifc"; 
And  direds  a  Bond  in  the  Penalty  of  200/.  conditioned  to  prove 
the  Bankruptcy  :  Which  Bond  is  made  affignable  to  the  Party 
»rieved,  who  may  fue  for  the  Penalty. 

And  the  Parliament  meant  their  Provifion  to  be  an  adequate 
Provifion.  It  would  be  unpolitic  to  make  the  fuing  out  Com- 
miffions of  Bankruptcy  too  dangerous. 

Lord  Mansfield — There  is  no  Claufe  In  that  Ad,  that 
iakes  away  the  Common  Law  Remedy;  nor  that  fays  *'  That  the 
'*'  Party  Ihall  not  recover  more  than  200/.  Damages." 

It  can  never  be  for  the  Benefit  of  Trade,  that  a  Man  fliould  be 
3X  Liberty  to  fue  out  Commiffions  of  Bankruptcy  maUciouJly . 

Mr.  Aflourfi,  contra^  was  beginning  to  fpeak:  But 

The  Court  were  fo  clear,  that  without  hearing  Him, 
they  ruled  the 

Judgment  to  be  affirmed. 


"Woolmer  and  Another  verfus  Muilman.  '^^'^  ^'"^* 


D»y: 


T 


HIS  was  a  fpecial  Cafe  referved,  at  Niji prius  at  Guildhall^ 
before  Lord  Mansfield,  for  the  Opinion  of  the  Court. 


It  was  an  Adion  on  the  Cafe  brought  for  the  Recovery  of  a 
total  Lofs  on  a  Policy  of  Injur ance  made  on  Goods  and  Merchan- 
dizes on  board  the  Ship  Bona  Fortuna,  at  and  from  North  Bergen 
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to  any  Port  or  Places  vvhatfoever,  until  her  fafe  Arrival  in  Lo7i~ 
don. 

It  was  underwitten  thus — **  Wan-anted  Neutral  Ship  and 
*'  Property." 

The  Defendant  underwrote  the  faid  Policy  for  1 50  /.  on  the 
•3d  Day  oi  September  1762. 

The  Defendant  having  pleaded  the  General  Iflue,  and  paid  into 
Court  the  Premium  received  by  him  for  the  faid  Infurance,  this 
Caufe  came  on  to  be  tried  at  Guildhall,  Lo7tdon,  on  the  2 1  ft  Day 
oi May  1763,  before  Lord  Mansfield:  When  it  was  admitted  that 
the  Plaintifts  had  Intereft  on  board  the  Ship  to  a  large  Value,  to 
wit,  to  the  Amount  of  the  Sum  infured. 

The  Ship,  with  the  Goods  and  Merchandizes  fo  leaden  and 
being  on  board  Her,  after  her  Departure  from  North  Bergen,  and 
before  her  Arrival  at  London,  proceeding  on  her  Voyage,  was  by 
the  Force  of  Winds  and  ftormy  Weather  wrecked,  caft  away, 
and  funk  in  the  Seas ;  and  the  faid  Goods  and  Merchandize  were 
thereby  wholly  loft. 

It  was  exprefsly  ftated,  "  that  the  Ship  or  Veflel  called  the5o;;« 
*'  Fortwia,  at  and  before  the  Time  She  was  loft,  ivere  not  neu- 
*'  TRAL  Property.,  as  warranted  by  the  faid  Policy." 

The  Queftion  therefore  was,  "  Whether  the  Plaintiffs  can, 
^'  under  the  Circumftances  of  tiiis  Cafe,  recover  in  this  Adtion." 

Mr.  Wallace  was  for  the  Plaintiff",  and  Mr.  Tates  for  the  De- 
fendant.    But 

^  Lord  Mansfield  ftopped  Mr.  Tat€s;  and  faid  It  was 

too  plain  to  argue. 

This  was  no  Contract:  For  the  Man  infured  neutral  Property; 
And  this  was  ;/<?/  neutral  Property.     Therefore  We  muft  give 

Judgment  for  the  Defendant. 


s.itiTrday,  is  Rcx    vcrfus    Dodor  Plarris. 

June  1763. 


u 


(In  the  Crown  Paper — ) 

PON   a   Mandamus    to    admit   and  five ar  Church- 
wardens  of  St.  Olaves,  Southwark. 

Tl!E 


Trinity  Term  3  Geo.  5.  B  R.         1421 


The  Mandamus  was  direiled  to  Dr.  Harris,  CommifTary 
of  the  Confiftorial  and  Epifcopal  Court  of  the  Bifliop  of  IFin- 
chejler,  for  the  Parts  of  Surrey ;  fetting  forth  that  Henry  Griffith 
and  Tho!nas  Gamer  were  in  Eqfier  Week  then  lafl:  pail  duely  no- 
minated and  elefted  Church- Wardens  of  the  Parilh  of  St.  Olave, 
Southwark,  in  Surrey,  to  ferve  for  One  whole  Year  then  next  en- 
fuing,  according  to  the  ancient  Ufige  and  Cuftoni  of  the  laid 
Parilh  ;  and  that  they  had  often  offered  themfelves  to  the  Dodlor, 
to  take  their  Corporal  Oath  as  Church-Wardens,  and  requeued 
t»  be  by  him  fworn  and  admitted  into  the  faid  Place  and  Office ; 
which  Oath  the  faid  Dodor  refufes  to  adminifler  to  them :  The 
Writ  therefore  Commands  him,  without  Delay  to  fwear  and  ad- 
mit, or  caufe  to  be  fworn  and  admitted  the  faid  Henry  Griffith 
and  Thomas  Garner  into  the  faid  Place  and  Office  together  with 
all  the  Liberties  and  Privileges  thereto  belonging  and  appertain- 
ing ;  or  fliew  Caufe  to  the  contrary. 

A  like  Mandamus  was  alfo  diredled  to  him,  to  fwear  and  admit 
David  Griffin,  Philip  Cox,  Ifaac  Appkbee,  and  William  Strickland 
into  the  same  O^ffice. 

He  returned,  that  there  were  two  Caufes  depending  before  Him, 
which  had  been  afterwards  confolidated  into  One ;  in  which,  it 
Was  difputed  "  Who  were  elefted  Churchwardens;"  The  former, 
on  the  Promotion  of  Griffin,  Cox,  Appkbee  and  Strickland,  affer- 
ting  themfelves  to  have  been  duly  elected,  and  praying  to  be  fworn ; 
The  latter,  on  the  Promotion  of  Grffith  and  Garner  and  two 
Others,  againjl  Griffin,  Cox,  Appkbee  and  Strickland;  And  the 
Parties  on  each  Side  reciprocally  denied  the  Others  to  be  duly 
eledled. 

By  reafon  whereof  He  could  not,  conjijlently  with  his  Duty  and 
the  Law  and  PraBicc  of  the  Epifcopal  Court,  fwear  or  admit  or 
caufe  to  be  fworn  and  admitted  the  laid  Henry  Griffith  and  Thomas 
Garner  into  the  Place  or  Office  of  Church- Wardens  of  the  Parilh 
of  St.  Olave,  Southwark,  until  it  jlmll  have  been  judicially  deter- 
mined, in  the  Caufe  then  depending  before  Him,  according  to  Alle- 
gations given  and  Proofs  made  thereon,  "  that  the  laid  Henry 
"  Griffith  zx\6.  Thomas  Garner  were  duly  elected  into  fuch 
"  Office."  AH  and  fingular  which  faid  Things  He  fubmitted 
to  the  Judgment  of  the  Court. 

The  Return  to  the  other  Writ  of  Mandamus  at  the  Inllance 
of  David  Gi'iffin,  Philip  Cox,  Ifaac  Appkbee,  and  William  Strick- 
land, was  the  fame  (Mutatis  Mutandis ;)  only  that  it  added  at 
the  End,  (after  the  Words  "  were  duly  elected  into  fuch  Office,") 
"  iy  a  Majority  of  legal  Votes." 

Note — 
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Note — Both  thefe  Caufes  flood  together,  in  the  Crown- 
Paper,  for  Argument ;  And  the  hke  Rule  was  made  in  Both  : 
But  it  was  the  former  only  that  was  actually  argued ;  And 
the  Fate  of  t/jis,  of  Courfe,  determined  the  Other. 

Mr.  Yiites,  fro  Rege,  argued,  that  this  is  a  bad  Returfi.  The 
Com  miliary  is  only  minijlerialy  and  is  obliged  to  execute  the  A<fl ; 
whether  it  be  of  any  Validity,  or  not.  The  Mandatniis  gives  no 
Right ;  only  a  legal  Pojj'ejjion,  in  order  try  it.  To  prove  which, 
he  cited  i  Sir  "J.  S.  609,  610.  Rex  v.  Si?7ipfon ;  and  2  Sir  J.  S. 
893,  894,  895,  896.  Rex  V.  Dr.  Ward. 

But  this  is  a  Queftion  which  this  very  Commiffary  himfelf  is 
to  determine :  And  it  does  not  at  all  appear  'when  he  'will  deter- 
mine it. 

The  Defendant  can  bring  no  Adlion,  till  Admijfion. 

•itwasTr.  A  later  Cafe  in  Point  is  Rex  v.  Reynell,  Tr.  *  <)G.  z.  B.  R, 
8,  9  G.  2.  Upon  a  Mandayniis  commanding  Him  to  fwear  Lodge  Church- 
Warden  of  Temple  Holy  Crofs  in  Brijlol ;  He  returned,  "  that  in 
*'  a  Suit  depending  in  the  Bifliop's  Court,  He  himfelf  had  de- 
**  creed  in  Favour  oi  Whitchurch  -,  and  that  an  Appeal  was  lodged, 
*'  and  was  depending".  This  Return  was  qualhed ;  and  a  Pe- 
remptory Mandaimis  awarded. 

Mr.  Blackjlone,  for  Dr.  Harris. — The  Dodlor  is  totally  difin- 
terefled.     It  is  his  own  Return,  arifing  from  his  own  Difficulties. 

Lord  Mansfield — It  is  an  indecent  Return.  He  has 
no  Right  to  try  the  Queftion  :  He  can  not  try  the  Legality  of  the 
Votes.  The  King's  Writ  commands  him  to  admit  and  fwear  : 
And  He  muffc  obey  it. 

Mr.  Blackjlone  cited  2  hd.  Raym.  1008.  The  ^leen  v.  Giiife. 
3  Salk.  88.  and  6  Mod.  189.  (All  S.  C.)  proving  (Hefaid)  "  that 
"  Nonjuit  eleBus  is  a  good  Return";  and  likevvife  "  that  Special 
*'  Matter  may  be  returned,  in  Jbme  Cafes." 

Here  are  two  Crojs  Masidamiifes :  And  the  Dodlor  does  not 
know  ichich  to  obey, 

•  They  were  Lord  Mansfield  and  Mr.  Juflice  Wilmot* — He  ought 

Tud*ef  that    ^"  °^^y  ^°^^^^     ^^  ^^  ijoithout  Prejudice  to  the  Right  of  either  Clai- 

were  in  JTiant. 

Court, 

A.  Lord 
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Lord  Mansfield.  But  He  fays,  "  he  will  determine 
*'  it  Himfelf."  -  • 

Mr.  Blackjlotie — In  Sir  7*.  Raym.  439.  Carpenter'^  Cafe,  the 
Return  is  very  much  like  this  Return :  And  the  Reporter  fays — 
"  We  granted  a  Writ  to  fwear  Carpenter ;  becaufe  the  Ecclefi- 
•'  aftical  Court  can  not  try  the  Ciifiom  of  choofmg  the  Church- 
"  Wardens."  Which  Cafe  feems  to  imply,  that  though  the  Ec- 
clefiaftical  Judge  can  not  try  a  Ciijlotn,  yet  He  7nay  try  other 
Matters  which  the  Parties  have  fubmitted  to  Him. 

Lord  Mansfield — All  the  Cafes,  cited  on  both  Sides; 
prove  this  Return  to  be  ivrong.  It  would  be  fo,  emen  if  He 
could  try  it;  (which  He  can  not  do :)  He  can  not  try  the  Lega- 
lity of  the  Votes. 

Mr.  Juftice  Wilmot — Thefc  Writs  give  no  Right :  And 
He  can  not  try  the  Legality  of  the  Votes. 

Per  Cur. 

The  Return  muft  be  disallowed; 

And  a  Peremptory  Mandamus  go. 

The  Court  propofed.  And  the  Parties  confented,  to 
try  the  Right  in  z  feigned  Ifj'ue:  And  the  Execution  of  the  peremp- 
tory Mandamus  to  htfujpended  till  after  the  Trial ;  and  then  the 
peremptory  Mandamus  to  go,  "  to  fwear  in  the  Vidors  at  the 
"  Trial";  unlefs  the  Judge  who  tries  it,  fliall  declare  Himfelf 
dilTatislied  with  the  Verdid. 

Monday,  20 

Combe,  £.%  vcrfas  Pitt.  ^^,^ 

21.  ditto. 

THIS  was  an  Adion  of  Debt  for  1500/.  brought  by  i?/- Vide  ante 
chard  Combe,  Efq;   One  of  the  Candidates  for  Member  of^*  '^^^* 
Parliament  at  the  laft  *  Eledtion  for  Ivelchefter,  againft  Benjamin*  ^-  2G.2. 
Pitt,  for  unlawfully  corrupting  three  feveral  Voters  to  give  tlaeir  '^'  ~^'  ^  ''* 
Votes  for  Mr.  Lockyer  and  Lord  Percival. 

The  Declaration,  was  of  Michaelmas  Term  3  G.  •^.  with  a  Me- 
morandum referring  to  Saturday  next  after  the  Morrow  of  All 
Souls. 
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The  Defendant  pleads,  in  Abatement,  That  in  this  fame  Term 
of  St.  Michael,  before  the  King  at  JVeJhninJier  came  One  George 
Lake  and  exhibited  his  Bill  againft  the  Defendant  of  a  Plea  of 
Debt  for  4000/.  for  the  fame  Caufe  of  Adtion,  and  for  ths  fame 
identical  Oitences. 

The  Plaintiff  replies  That  after  the  committing  of  the  faid  fe- 
veral  Offences  in  his  Bill  mentioned,  and  long  before  the  Day  of 
exhibiting  the   fame  Bill,  and  alfo  before  the  Day  of  exhibiting 
the  fiid  George  Lake's  BiW,  that  is   to   fay,  on  the   30//^  Day  of 
June  2  G.  3.   He  the  faid  Richard  Combe,  for  the  Recovery  of 
his  aforefaid  Debt,  fiied forth  out  of  the  Court  of  our  Lord  the 
now  King  before  the  King  himfelf,  a  certain  Writ  of  our  faid 
Lord  the  now  King  called  a  Latitat,  againfl  the  faid  Benjamin 
Pitt,  direfted   to   the  then  Sheriff  of  the  County  of  Surrey,  by 
which  faid  Writ  our  faid  Lord  the  now  King  commanded  (^c,  fo 
that  He  might  have  his  Body  at  Wejlminfier  on  Saturday  7iext  after 
the  Morrow  of  All  Souls   then  next  coming,  to  anfwer  to  the  faid 
Richard  Combe  in  a  Plea  of  Trefpaf,  and  that   the   faid   Sheriff 
ihould  then  have  there  that  Writ:   Which  faid  Writ  He  the  faid 
Richard  Co?nbe  fued  forth   \^'ith   Intent  cift".     And  that  the  faid 
Benjamin  Pitt,  afterwards  and  before  tlie  Return  of  the  faid  Writ, 
to  wit,  on  the  29th  Day  of  July  in  the  2d  Year  aforefaid,  was 
in  due  M.d,nntrferved  ivith  the  Copy  of  the  faid  Writ,  according  to 
the  Form  of  the  Statute  in  fuch  Cafe  made  and  provided ;   And 
that  He  the  faid  Benjamin  Pitt  afterwards  at  the  Return  of  the 
faid  Writ,  to   wit,  on  Saturday  next  after  the  Morrow  of  All 
Souls  now  lall  paft,  appeared  in  the  faid  Court  here  to  the  Writ 
aforeiaid  Z^c;    And   that  thereupon   the   fi.id  R.  Combe,  in  this 
prefent  Michaelmas  Term,  to  wit,  on  the  laid  Saturday  next  after 
the  Morrow  ol  All  Souls,  according  to  his  Intention  aforefaid,  ex- 
hibited his  aforefaid  Bill  againit  the  faid  Benjamin,  in  Form  afore- 
laid,  for  the  Recovery  of  his  aforefaid   Debt   above  demanded. 
And  this  he  is  ready  to  verify.     V/herefore  He  prays  Judgment, 
and  that  his  faid  Bill  may  be  adjudged  good;  and  that  the  laid 
Beiijamin  Pitt- may  anfwer  over  thereto  &c. 

The  Defendant  rejoins,  that  after  the  committing  of  the  faid 
fuppofed  Offences  in  the  fime  Bill  mentioned,  and  long  before 
the  Day  of  exhibiting  the  faid  refpedlive  Bills  of  the  faid  Richard 
Combe  and  George  Lake,  that  is  to  fay  on  the  faid  T^oth  Day  of 
June  in  the  2d  Year  of  the  Reign  of  our  Lord  the  now  King,  the 
fiid  G.  Lake J'ued forth  out  of  the  Court  of  our  Lord  the  King 
before  the  King  Himfelf  (the  faid  Court  being  then  and  fcill  at 
IVijlmiujier  in  the  County  of  MiddleJ'ex)  a  certain  Writ  of  our 
faid  Lord  the  King  called  a  Latitat,  againll  him  the  faid  Benjamin, 

directed  ' 
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diredled  to  the  then  Sheriff  of  the  County  of  Surrey,  by  whicli 
faid  Writ  our  faid  Lord  the  now  JCing  commanded  the  then  laid 
Sheriff  ci?f,  fo  that  He  might  have  his  Body  before  our  faid  Lord 
the  King  at  Wejlminjlcr  on  Saturday  next  after  the  Morrow  of  All 
.Souls  then  next  coming,  to  anfwer  to  the  faid  George  hake  in  a 
Plea  oiTrefpafs,  and  that  the  faid  Sheriff  fhould  then  have  there 
that  Writ.  And  that  afterwards,  and  before  the  Return  of  the 
faid  Writ,  and  before  the  faid  Benjamin  'ivas  ferved  'with  a  Copy 
of  the  faid  Writ  fo  fiied  out  by  the  faid  Richard,  or  had  any  Notice 
of  that  Writ  being  fued  out  or  intended  to  he  fued  out,  to  wit,  on 
the  7TH  Day  oi  July  in  the  2d  Year  aforefaid,  He  the  faid  Ben- 
jamin was  ferved  with  a  Copy  of  the  faid  Writ  fo  fued  by  the  faid 
George  Lake,  with  an  Englijh  Notice  at  the  Bottom  thereof,  ac- 
cording to  the  Form  of  the  Statute  in  fuch  Cafe  lately  made  and 
provided;  And  that  in  Obedience  to  the  faid  Writ,  He  the  faid 
Benjajuin,  according  to  the  Courfe  and  Prad:ice  of  the  faid  Court, 
at  the  Return  of  the  faid  Writ  fo  fued  out  by  the  fiid  George  Lake, 
to  wit,  on  Saturday  next  after  the  Morrow  of  All  Souls  now  laft 
pail,  appeared  in  the  iaid  Court  here,  to  the  faid  Writ  lb  fued 
out  by  the  faid  George  Lake ;  And  that  thereupon  the  faid  G.  Lake, 
in  the  faid  Term  of  St.  Michael,  to  wit,  on  the  Saturday  next 
after  the  Morrov/  of  All  Souls  now  laft  paft,  exhibited  his  afore- 
faid Bill  againft  the  faid  Benjamin  in  Form  aforefaid,  for  the  Re- 
covery of  the  fuppofed  Debt  by  him  demanded  as  aforefaid.  And 
ihis  the  faid  Benjamin  is  ready  to  verify.  Wherefore,  as  before. 
He  prays  Judgment  of  the  faid  Bill  of  the  faid  R.  Combe.,  and 
that  the  fame  may  be  quallied  &c. 

The  Plaintiff  furrejoins.  That  by  the  Courfe  and  PraBice  of 
this  Court,  Writs  of  Latitat  fued  out  after  the  End  of  any  Term 
are  tefled  as  of  the  Term  next  preceding  the  Time  of  their  being 
fo  fued  out :  But  he  avers  that  the  faid  Writ  of  Latitat  above  al- 
ledged  to  have  been  fued  forth  out  of  the  faid  Court  here  by 
the  above-named  George  Lake,  although  the  fame  was  telled  on 
the  30th  Day  oi  June  aforefaid,  in  the  faid  2d  Year  of  his  pre- 
fent  Majelfy's  Reign,  being  the  laft  Day  of  T'rinity  Term  in  that 
Year,  was  Really  and  in  y  act  fued  forth  on  the  third  Day 
of  July  in  the  fame  Year,  and  not  beforej  and  that  the  afore- 
faid Writ  of  Latitat  which  he  the  faid  Richard  fued  forth  out  of 
this  Court  as  aforefaid,  and  which  was  tefted  on  the  30th  Day 
of  fune  aforefaid  in  the   faid  2d  Year  of  his   prefent   Majelly's 

Reign  W^j  REALLY   AND   IN   ¥  ACT  fucd  OUt  by  the  flid  KlCU  AKli 

againft  the  faid  Benjamin  for  the  Caufe  aforefaid,  long  bejorc  the 
faid  Writ  oi  Latitat  in  the  aforefaid  Rejoinder  mentioned  was 
really  and  truly  fued  out  by  the  faid  George  Lake,  that  is  to  f\y, 
on  the  FIRST  Day  of  July  in  the  laid  2d  Year  of  his  faid  Ma- 
jelly's Reign,  to  wit,  at  Ivelchejlcr  aforefaid ;  And  that  He  the 
2  laid 
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laid  Richard  afterwards  icith  all  convenient  Speed,  to  wit,  on  the 
Day  and  Year  in  the  above  Replication  for  that  Purpofe  men- 
tioned, did  fervc  a  Copy  of  his  faid  Writ  upon  the  faid  Benjamin 
Pitt,  and  on  the  Appearance  of  the  faid  Benjajiiin  thereto  exhi- 
bited his  aforefaid  Bill  and  declared  thereupon  again/t  the  faid 
Benjamin  for  the  Caufe  and  in  the  Manner  aforefaid :  And  this 
the  laid  Richard  is  ready  to  verify.  Therefore  He  prays  Judg- 
ment that  his  aforefaid  Bill  may  be  adjudged  good,  and  that  the 
faid  Bcnjaniin  Pitt  may  anfwer  over  thereto. 

To  this  Surrejoinder  the  Defendant  demurs  fpecially;  and  fliews 
for  Caufe,  ift.  That  it  docs  not  fujlain  the  above  Replication  of  the 
faid  Richard;  but  it  is  a  Departure  therefrom,  in  this,  that  by 
the  faid  Replication  the  faid  Richard,  in  order  to  maintain  a  Pri- 
ority of  Suit,  hath  pleaded  and  infifted  *'  that  he  fued  out  a  Writ 
"  oi  Latitat  in  this  Caufe  againft  the  faid  Benjamin  Pitt  on  the 
*'  Ti,oth  Day  ofjune  in  the  2d  Year  of  the  Reign  of  his  prefent 
"  Majeily;"  and  yet  by  his  faid  Surrejoinder  he  hath  infirted, 
"  that  fuch  Writ  of  Latitat  was  fued  out  at  a  different  Time, 
"  to  wit,  on  the  Jif^  Day  of  July  in  the  2d  Year  aforefaid  ;" 
■and  al/o  for  that  the  faid  Richard  hath  not  traverfed  or  denied  the 
Service  of  the  faid  Writ  of  Latitat  fued  out  by  the  faid  George 
Lake  to  be  before  the  Service  of  the  faid  Writ  oi Latitat  fued  out 
by  the  faid  Richard,  as  he  the  faid  Benjamin  hath  by  his  faid  Re- 
joinder above  alledged :  And  the  faid  Surrejoinder  is  in  other  Re- 
fpeds  improper  and  infufficient. 

The  Plaintiff  joins  in  Demurrer. 

Mr.  Dunning  argued  it  for  the  Defendant. 

This  is  an  Action  (laid  in  Somerfetjhire)  for  corrupting  Voters 
at  the  Eledlion  of  Members  of  Parliament  for  Ivelchejler.  The 
Declaration  is  of  Michaelmas  Term,  and  begins  with  a  Memoran- 
dum referring  to  Saturday  next  after  the  Morrow  of  All  Souls, 

The  Defendant  pleads,  in  Abatement,  an  Adion  brought  for 
the  very  fame  Matter  and  Offence,  by  One  George  Lake,  in  the 
fame  Term. 

The  Plaintiff  replies,  that  before  the  Day  of  exhibiting  Lake's 
Bill,  that  is  to  fay,  on  the  30/"^  of  June,  he  the  Plaintiff  fued 
out  a  Latitat  againff  the  Defendant,  returnable  on  Saturday 
next  after  the  Morrow  of  All  Souls,  and  that  the  Defendant  was 
duly  ferved  with  a  Copy  of  it,  and  appeared  &c ;  And  thereupon. 


ihe  Plaintiff  exhibited  his  Bill  againfl  Him  &c 


The 
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The  Defendant  rejoins,  that  on  the  faiJ  '>^oth  of  'Jiitie,  Lake 
fued  out  a  Latitat  againft  him,  returnable  on  the  lame  Saturday 
next  after  the  Morrow  of  All  Souls ;  and  that  before  the  Defen- 
dant was  ferved  with  a  Copy  of  the  Plaintiff's  Writ,  or  had  any 
Notice  of  it,  to  wit,  on  ih^jTKofJuly,  Ht  wz.?,  ferved  with  a 
Copy  (s/'Lake's  Writ;  and  that  Lake,  upon  the  Defendant's  ap- 
pearing at  the  Return  of  it,  exhibited  his  Bill  on  the  Saturday 
next  after  the  Morrow  of  Ail  Souls. 

\ 
The  Plaintiff  furrejoins,  that  by  the  Courfe  and  Praftice  of 
this  Court,  Latitats  fued  out  after  the  End  of  a  Term  are  tefted 
as  of  the  preceding  Term  :  But  that  Lake's  Latitat  was  in  Fait 
fued  out  on  the  third  of  ')uly  and  tiot  before;  and  that  His 
the  Plaintiff's  Latitat  was  in  FaSl  fued  out  on  the  first  of 
fuly,  and  with  all  convenient  Speed  lerved  upon  the  Defendant, 
and  proceeded  upon  alfoon  as  the  Defendant  appeared  to  it  as 
aforefaid. 

To  this  Surrejoinder  We  demur ;  and  fhew  for  Caufe,  **  that 
*'  the  Surrejoinder  does  not  fuflain  the  Replication,  but  is  a  De- 
"  parture  from  it";  and  "  that  the  Plaintiff  has  not  therein  tra- 
**  verfed or  denied  the  Service  c/'Lake'j-  Latitat  to  be  prior  to 
*'  the  Service  of  his  own." 

Firll — Here  does  Jiot  appear  such  a  Priority  of  Suit,  on  the 
Part  of  the  Plaintiff,  as  is  neceffary  to  attach  the  Right  of 
Action  in  him.  Both  Writs  are  tejied  on  the  fame  Day,  and 
returnable  on  th^  fame  XH^y:  And  both  Declarations  are 
fuppofed  to  be  of  xhtjirji  Day  of  the  Term ;  which  is  to  be  taken 
as  only  One  Day. 

In  qui  tarn  Informations  for  the  fame  Offence,  where  Both  are 
exhibited  upon  the  fame  Day,  there  is  }io  Precedency  of  Suit,  to 
attach  the  Ri2;ht  of  Suit  in  f/V/'tr  Informer:  And  therefore  the 
Court  can  give  Judgment  for  Neither ;  but  Both  fliall  be  barred. 

This  is  exprefsly  refolved  in  the  Cafe  oi  Pye  v.  Cooke,  14  Jac. 
1.  reported  in  Moore  864,  and  Hobart  128.  And  the  former 
Report  refembles  it  to  the  Cafe  of  two  Replevins  by  two  Perfons 
at  one  Time,  for  One  Taking ;  The  Defendant  fliall  anfwer 
Neither. 

It  is  true,  that  in  a  Cafe  of  Hutchinfon  againfl  Thoinas,  Tr.  27 

Car.  2.  as  reported  in  2  Lev.  141.  in  an  Information  for  Ufury, 

the  Memorandum  was  of  Michaelmas  Term,  and  the  Defendant 

'pleaded  "  quod  ante  exhibitiomm  hitjus  Informationis,  f cilice t  ter- 

PartIV.  Vol.  III.  Ddd  ''  mino 
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*'  mlno  Si!  Michach's   (the  fame  Term)    another  Pcrfon  exhibited 
*'  an  Information  alfo  againft  him  for  the  lame  Ufury,  and  ob- 
"  tained   Judgment  againft  him."     Upon  which,  the  .Informer 
demurred,  and  had  Judgment ;  for,   both  Informations,  as  there 
pleaded,  refer  to  xhtjirji  Injlant  of  the  fame  Term:   But  //'ano- 
ther Information   n.vas  exhibited  before,  in  the  fame  Term,   He 
fliould  have  pleaded  "  that  this  Information  was  exhibited yi/(r,6  a 
"  Day  in  the  Term  ;  and  that  at  another  Day,  before,  in  the 
"  fame   Term,   another  Information   was  exhibited,    and  Judg- 
"  ment  thereupon  obtained."     And  there  is  alfo  a  Cafe  (very  ill 
reported)  in  2  Sir  y.  S.  1169.  Jackjon  qui  tarn  &c,   v.  Gijling, 
•N.B.  itwas  2>.  *  I  r  G.  2.     In  Debt  on  the  Statute  of  i  c  C.  2.  c.  8.  for  fel-  , 
bee  the  Note  ^'"g  ^^"^  Lambs  alive,  the  Defendant  pleaded,   "  that  in  the  fame  i 
juit  below.     "  Term  Another  informed  againft  him,  and  recovered  :"  And  on 
Demurrer,  it  was  held  ill,  according  to  2  Lev.  141.   "  becaufe  he 
,  "  did  not  fet  out   the  Days  on  which  each  Bill  was  exhibited,   ■ 
"  that  fo  the  Court  might  judge  of  the  Priority."     This  is  the 
whole  of  Sir  'John  Strange's,  Report  of  the  Cafe. 

But  there  is  a  DijlinBion  between  Pleas  in  Abateme7it,  and 
Pleas  in  Bar.  Pleas  in  Bar  muft  jhew  the  Priority  ;  becaufe  the 
Right  of  Acflion  attaches  by  the  Priority:  But  in  Pleas  in  Abate- 
ment,  it  is  fufficient  to  fhew,  "  that  the  tv/o  Suits  were  com- 
*'  menced  upon  the  fame  Day." 

And  it  appears  by  a  fuller  and  more  accurate  MS.  Report  of 
the  Cafe  oi  jackjon  v.  Gijling  (which  He  read  verbatim)  than  that 
of  Sir  Jchn  Strange's,  and  which   may  (as  he  vouched)  be   de- 
pended, upon  for  its  Corrednefs,   "  that  this  Diftindtion  betweerv 
f  It  may  be   tc  pi^^-^s  ^,-1  g,^,.  .^^d  pje^s  in  Abatement  was  f  ejiablilhed  in  that 

toray,  "  thai        ^-aic. 
"  this  Dif- 

"  tinflion  was  eftablijhed  in  that  Cafe:"  But  it  was  taken,  or  at  lead  hinteA  at,  by  /,(■£■  Lord  Chief  Juilice, 
Chaffile,  and  Dcnifon.  And  that  Cafe  -xuas  a  Plea  in  Bar  ;  though  it  is  not  direftly  fo  cxpiefl'ed  by  Sir  J.  S. 
N.B.    Sir  y.  i\  or  rather  his  Editor,  has  millaken  the  liar:  for  it  was  determined  in   T'r.  1742. 
x6  G.  2.  not  15  (as  He  reports  it.) 

Therefore  when  Both  Adions  are  commenced  at  tht  fame  Time, 
Each  may  be  pleaded  in  Abatement  of  the  other. 

And  here.  Both  Writs  have  tht  fame  Tefe  and  the  Jame  Return; 
and  bsth  Declarations  refer  to  the  Jdme  Day. 

We  have  therefore  pleaded,  in  Abatement,  not  "  that  Lakes 
*'  Aclion  was  prior  to  the  Plaintiff's;"  but  "  that  Both  were 
"  commcncexi  at  the.  Jame  Time;"  In  which  Cafe  We  were  not 
obliged  to  anjiver  to  Either. 

» 

Their 
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Their  Replication  indeed  alledges,  "  that  then-  Latitat  was 
"  fued  out  on  the  -^otb  ofjiinc."     But 

Our  Rejoinder  alledges  the  very  fame  Thing  concernig  Our 
Latitat. 

So  that  the  Cafe  is  brought  back,  jufl  to  what  it  was  before,  as 
to  Priority . 

Then  they  furrejoin  "  That  their's  was  in  Fad:  fued  out  on  the 
"  fojl  of  July,  and  Ours,  not  till  the  third:  Which  gives  than 
a  Priority  of  two  Days. 

And  I  own,  that  it  is  now  fettled  "  that  the  true  Time  of  fuing 
*'  out  the  Latitat  may  be  ihewn,  whenever  it  is  material,  in  an- 
"  fwer  to  a  Plea  of  the  Statute  of  Limitatiojis,  notwithftanding 
"  the  Tefe"  So  was  the  Determination  in  the  Cafe  of  *  Johnfon  ,  y  ^^^^ 
V.  Smith,  P.  33  G.  2.  B.  R.  ^     p.95oto968. 

And  in  Cafes  of  Pleas  of  Tender,  I  admit,  likewife,  "  that  the 
"  Day  of  the  Tender  may  be  fheivn." 

But  Neither  of  thtf  Cafes,  (on  Pleas  of  the  Statute  of  Limi- 
tation or  Pleas  of  Tender,)  apply  to  the. prefe?it  Cafe;  which  is  a 
penal  ASlion  brought  by  a  popular  Informer. 

Such  a  Conftrudlion  was  very  right  in  thofe  Cafes;  becaufe  it 
tended  to  fupport  folid  Jufice,  and  to  prevent  a  Wrong  which 
would  there  have  arifen  from  legal  Fidtion. 


b 


But  though  Remedial  h-sews  are  to  be  conftrued  liberally,  yttpenal 
Laws  are  always  conftruedy?r/^/>'.  A  common  Infoj-mer  Ihall  7iot 
be  at  Liberty  to  quit  the  Telle,  and  avail  himfclf  of  the  real 
Time :  Even  Forms  Ihall  not  be  difpenfed  v/ith,  to  aid  popular 
Profecutors. 

In  the  Cafe  of  Culliford  v.  Blandford,  Fafch.  4  W.&M.  B.  R. 
Carthew  234.  Holt  Chief  juftice  differed  from  the  other  three 
Judges ;  and  took  this  DifinSIio?i  between  a  civil  A(ftion  and  an 
Aftion  for  a  Penalty  given  by  a  Statute,  "  That  in  the  former 
**  Cafe,  the  fuing  out  a  Latitat  within  the  Time  and  continu- 
"  ing  it  afterwards,  will  be  fufficient ;  But  in  the  other  Cafe,  if 
*'  the  Party  proceeds  by  Bill,  He  ought  to  file  his  Bill  within 
**  Time,  that  it  may  appear  fo  to  be  upon  the  Record  itfelf " 
The  Plaintiff'  indeed  had  Judgment  :  But  afterwards  a  Writ  of 
Error  was  brought,  in  that  Cale. 

It 
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•  V.  ante,  p.      It  appears  upon  the  Pleadings  in  the  prefent  Cafe,  *  "  that  our 

/n 'the  Re-     "  Writ  \\'2i$  fcrved  on  the  jth  oi  July,  and  theirs,  was  not  ferved 

plication  and //■// //6^  2()th.     So  that  We  havc  three  Weeks  Priority  of  Service  : 

Kfjoinder.     Which  lliall  take  Place  of  the  two  Days  Priority  of  their  Pocket- 

Writ,  which  they  only  took,  out,  but  did  notferve.     It  would  be 

hard  if  this  Pocket-Priority  (hould  be  a  Ground  for  our  paying 

the  Penalty  ticice  over. 

It  may  perhaps  be  objedled,  "  That  both  Writs  were  return- 
*"■  able  at  the  fame  Time." 

They  were  fo.     And  fuppofing  the  Return  of  the  Writ  to  be 

t  This  was    x}at  Commencemetit  of  the  Aftion,  yet,  -f- (as  it  was  faid  in   the 

bothtjS^afe  of  Jcjckfon  v.  Gijling,)  If  both  are  at  the  fame  T\mc,  the 

Ch.  ].Ltc,     Court  can   not  give  Prio7'ity  to  Either;  but  Defendant   Either 

and  by  Mr.    j^^v  tlead  in  Abatement. 
J.  Cbappk.         7  ^ 

Secondly — As  it  appears  upon  the  Replication  and  Rejoinder 
Both,  "  that  the  Plaintiff  had  no  Priority  of  Suit ;  but  that  both 
"  Writs  were  fued  out  on  the  very  fame  Day,  vix.  on  the  30/>6 
**  of  "June. "  The  Plaintiff's  Surrejoinder  is  repugnant  to  the  Re- 
plication, and  a  Departure  from  it,  in  alledging  "  that  his  Latitat 
"  was  in  Fadl  fued  out  on  the  frjl  of  July."  And  We  have 
fliewn  this  for  a  Caufe  of  Demurrer. 

Where  the  Time  is  material,  (as  in  this  Cafe  it  is,)  a  Depar- 
ture from  the  Time  before  alledged  is  a  Defedl  in  Subjlance. 

This  v/as  folemnly  determined  in  the  Cafe  of  Cole  v.  Haiiokinst 
H.  iG.  I.  B.R.     I  SirJ.  ^.  zi. 

[Of  this  Cafe  I  have  a  MS.  Note  (taken  before  my  own 
Time:)  And  the  Determination  was  "  That  in  an  Adion 
♦*  upon  the  Cale  on  a  parol  Promife,  the  Time  of  the  Pro- 
"  mife,  laid  in  the  Declaration,  is  not  material :  But  when 
"  the  Defendant  by  his  Plea  7nakes  it  fo,  the  Plaintiff  may 
*•  anfwer  the  Plea,  and  it  fhall  not  be  a  Departure."  The 
fame  Thing  was  determined  in  a  later  Cafe,  of  which  I  have 
a  Note  of  my  own,  in  Tr.  i,  2  G.  2.  Matthews  v.  Spiccr, 
I  Sir.y.  5.  106.  upon  a  Tender:  And  a  Diflindion  was 
taken  between  the  Cafe  of  a  Common  Affumpfit,  where  the 
Day  is  alledged  only  for  Form ;  and  a  Note,  where  the  Day 
is  material,  and  an  eflential  Part  of  the  Agreement,  from 
which  the  Plaintiff  can  not  vary.] 

IVIr.  Tatesj  contra^  for  the  Plaintiff. 

I  The 
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The  material  Querdon  is,  "  Whether  our  Ailion,  or  Lakr'^ 
"  friendly  One,  be  prior." 

It  is  incumbent  on  the  Defendant,  to  Ihew  that  the  Adion  he 
pleads  ./> /Twr  to  the  Plaintiff's. 

The  Cafe  of  "Jachfony  qui  tam,  v.  G[jJing,  (liews  this ;  And  (o 
does  2  Hawkins's  P.  C.  275.  §  63. 

And  there  is  no  Reafoti  for  any  Diftindlion  between  Pieas  in 
Bar  and  Pleas  in  Abatement:  The  fame  Reafons  equally  hold  in 
both  Cafes. 

The  Cafe  of  JohfTfon  v-.  Smith  proves,  that  the  true  Time  of 
fuing  out  the  Latitat  7nay  be  fliewn  by  the  Plaintiff :  And  We 
have  fliewn  that  both  Writs  were  tejled  on  the  fame  Day;  both 
returnable  on  the  fame  Day  ;  both  Declarations  on  the  fame  Day, 
and  that  Our's  was  in  fact  fueii  out  two  Days  before  Lake's. 
And  the  fuing  out  the  Procefs  is  the  Commencement  of  the  Suit ; 
and  is  equally  lb,  and  with  equal  Effed,  in  a  qui  tarn  Adlion  by  a 
common  Informer,  as  it  is  upon  a  Plea  of  the  Statute  of  Limi- 
tatiotis  or  a  Plea  of  'Tender.  This  appears  by  the  Opinion  of  the 
three  Judges  (againft  Lord  Chief  J.  Holt)  in  the  Cafe  of  Culliford, 
qui  t am,  v.  Blandford,  Carthew  233,  234.  So  that  We  have  the 
Priority  of  Suit,  and  are  guilty  of  no  Laches :  For  We  ferved  it 
with  all  convenient  Speed,  and  proceeded  upon  it  affoon  as  the 
Defendant  appeared..  Confequently,  Ours  is  not  to  be  called  a 
Pocket- Latitat ;  nor  does  their  Priority  of  Service  make  any  Dif- 
ference in  their  Favour. 

If  Mr.  Durining's  Argument  fliould  prevail,  it  would  be  im- 
poffible  to  prevent  fuch  Collufion  between  Defendants  and  their 
friendly  Profecutors,  as  mufl  baffle  all  real  Profecutions  upon 
this  Statute. 

Perhaps,  if  Both  were  commenced  upon  the  very  fame  Day, 
One  might  be  pleadable  to  the  Other. 

Secondly — As  to  the  Departure, 

The  Notion  ofaDEPARTURE  is  where  a  Man  flicws  and  relies 
upon  another  Matter  differing  from  and  contraiy  to  his  former  Al- 
legation. But  here  is  ?/3  Repugnancy  or  Departure:  For,  We 
adhere  to  our  former  Allegation,  as  to  the  Tefie  of  the  Writ,  pui- 
fuant  to  the  Courfe  and  Pradice  of  the  Court ;  and  then  fpecifv 
the  Day  when  We  really  and  in  Fact  fued  it  out.     And  this  is  no 
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,    Departure',  when  it  is  /"«  Anjwer  to  the  Defendant's  Plea,  whicb 
\vS&  made  the  Time  material,  when  it  was  «i?/  y&  before. 

Mr.  Dunning,  m  Reply^ 


•  V.  ante, 
p.  1428. 


Mr.  Tates  difputes  the  Diftin<flion  which  I  make  between  Pleas^ 
in  Abatement,  and  Pleas  in  Ear.     But  it  is  2ijiijl  One :   And  I  had 
the  Report  of  the  Cafe  of  *  Jack/on  v.  Gijling,  where  it  was  ef- 
t  AV/I/^ar-  tablifhed»  from  die  -f-  Gentleman  who  argued  that  Caie. 

};ued  it  fro 

froiiti"^'^'  It  can  not  be  right  or  reafonable  that  Each  Plaintiff  fhould  re- 
cover againft  the  Defendant,  for  the  very  fauie  Offence:  And  yet^ 
that  is  the  Confequence  of  Mr.  Tates's  Argument. 

...itlbniii.  ''.Li  ■/■>• 

He  fays  indeed^  "  That  Lake  is  a  friendly  Informer".     But 

Jjoiv  does  that  appear?  Or  how  can  the  Cou7-t  take  judicial  Notice 

of  that?  Both  Informers  appear  in  an  ^^«tf/ Light  to  the  Court: 

jAnd  They  will  aid  Neither  of  them. 

Secondly — "  That  this  Surrejoinder  is  a  Departure  from  tlie 
"  Replication,"  is  manifeft  upon  the  Face  of  it:  It  is  quite  re- 
pugnant to  it. 

The  Replication  does  not  fay  One  Word  about  the  Tefe  of 
the  Latitat:  It  does  not  mention  the  Tejie  at  all,  but  only  al- 
ledges  '' That'll  w&s  feed  forth  on  the  20th  of  June."  The  Sur- 
rejoinder avers  it  to  have  been  "  fued  forth  on  the  2^  of  July,  and 
**  not  btfore."     Can  any  Thing  be  more  repugnant  ? 

A  fecond  Argument  being  propofed. 

Lord  Mansfield  faid,  that  it  had  been  extremely  well 
argued  by  the  Gentlemen  on  both  Sides ;  who  had  Both  of  them 
a[gued  like  Lawyers^  and  had  not  faid  a  Word  too  much  or  toa 
little. 

Cur.  advis.  till  to  Morrow  Morning. 

And,  the  next  Day,  Tuefday  \\\e  21  ft. 

Lord  Mansfield  delivered  their  Opinion. 

He  faid  it  was  unneceflary  to  go  into  any  of  the  Pleadings  y?/^- 
fequent  to  the  Flea,  if  the  Plea  itfelf  \w2£.  bad:  And  They  were 
All  of  Opinion,  "  that  this  Plea  is  a  bad  One" 

It  is  ^  Pica  in  Abatement ,  Ihewing  "  that  anotber  Adion  was 

••  .brought  againft  the  Defendant,  in  the  fame  Term,  by  another 

i  "  Perfon 


V^' 
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**  Perfon,  for  the  Jame  Offence  :"  And  t/ji's  is  ^//,  without  any 
Thing  more.  Whereas  He  oug&f  to  have  fhewn,  "  that  the 
"  Right  of  ABioti  was  attached  in  Ibme  other  Perfon,  Sefore 
**  the  prefent  Plaintiff's  Adlion  was  com/fienccd."  And  Mr.  Du>i- 
m'ng's  own  two  Cafes  prove  this  Dodlrine. 

That  of  Hutchinjon  v.  Thomas,  in  2  Lev.  141.  was  an  In- 
formation for  Ufury.  The  Memorandum  was  oi Michaelmas  Term. 
The  Defendant  pleaded  "  that  ante  exhibitiojiem  Informationis,  fci- 
"  licet  the  fame  Term,  another  Perfon  exhibited  an  Information 
*•  alfo  againft  him  for  the  fame  Ufury,  and  obtained  Judgment 
"  againft  him."  Upon  which,  the  Informer  demurred,  and 
had  Judgment:  For  both  Informations,  as  there  pleaded,  refer  to 
the  firft  Inftant  of  the  fame  Term.  But  j/^ another  Information 
laas  exhibited  before,  in  the  fame  Term,  the  Defendant  Jhould 
have  pleaded,  "  That  the  Information  pleaded  to  was  exhibited 
'■^  fuch  a  Day  of  the  Term;  and  that  at  a^iother  Day  before, 
"  in  the  fame  Term,  another  Information  was  exhibited,  and 
"  Judgment  thereupon  obtained." 

And  Jackfon,  qui  tarn,  v.  Gijling,  was  a  Plea,  "  that  in  the 
**  fame  Term,  another  informed  againft  him,  and  recovered  :"  And, 
on  Demurrer,  it  was  holden  ill,  according  to  2  Lev.  141.  becaufe 
he  did  not  fet  out  the  Days  on  which  each  Bill  was  exhibited,  that 
fo  the  Court  might  judge  of  the  Priority. 

Therefore,  notwithftanding  the  general  Fidlion  "  of  the  whole 
*'  Term's  being  but  one  Day,"  yet  when  the  Priority  of  Aftion 
becsmes  ef'ential  and  necejjlvy  to  be  afccrtained,  the  particular  Day 
MUST  hcjhev)n, 

Mr.  Dunning  hzs  fairly  ftated  thefe  two' Cafes,  which  are 
againft  him:  But  He  dijli7iguij}:es  between  Pleas  in  Bar,  and 
Pleas  in  Abatement^  and  He  admits  thefe  Cafes,  as  being 
Pleas  in  Bar  ;  but  fays,  that  where  both  Aftions  are  brought  at 
^tfame  Time,  it  ought  to  be  {as  it  is  here)  pleaded  in  Abate- 
ment, and  that  fuch  a  Plea  in  Abatement  is  good.  And  He  has 
cited  a  Manufcript  Note  of  the  Cafe  of  Jackfon  v.  Gifing,  by 
which  (He  fays)  it  appears  that  *  that  Cafe  really  turned  upon  *  y .  s^nic, 
fuch  a  DijlinElion  between  Pleas  in  Bar  and  Pleas  in  Abatement.    P-  H-sJ- 

But  there  can  be  no  Reafcn  cr  Foundation  for  Juch  a.  Dis- 
riNCTiON:  For,  in  both  Cales,  it  is  equally  necelTary  to  fet  out 
the  particular  Day.  If  the  particular  Day  be  not  fpecifi'ed,  the 
mbole  Term  will  be  confidered  but  as  One  Day. 

■^^  /"  '  The 

.ij   ihii. 
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The  Cafe  is  intelligible,  as  it  is  repotted  by  Sir  jf.  S.  And  my 
•If  it  Is        Brother  De?iijcm  fays,   It  is  *  rightly  taken. 

rightly  taken, 

I  am  fure  it  is  not  fully  taken  :   At  leall,  1  know  that  my  own  Note  of  it  employs  twice  as  many  Paecs, 

as  His  does  Lines.  ■  ■ 

A  Cafe  was  cited  from  Hobart  and  from  Moore,  Pye  v.  Coke, 
l/s^yac.  I.   to  prove,  that  "  where  Two  Informations  are  exhi- 
bited on  t\iZja?ne  Day,  the  Defendant  7ieeds  not  to  anfwer  Either:" 
t  V.  ante.     And  Mr.  Tatcs  feemed  to  -f-  concede,  "■  that  if  Both  were,  /;;  FaSi, 
p.  143 1.        "brought  upon  the  very  fatJie  Day,  One  might  be  pleaded  to 
"  the  Other." 

But  though  the  Law  does  not,  in  general,  allow  of  the  Frac- 
tion of  a  Day,  yet  it  admits  it  in  Cafes  where  it  is  neceffiuy  to 
dijlinguijh.  And  I  do  not  the  why  fee  very  Hour  may  not  be 
fo  too,  where  it  is  ncceffary  and  can  be  done :  For  it  is  not  like  a 
Mathematical  Point,  which  can  not  be  divided.  However,  this 
is  not  neceflary  to  be  determined  in  the  prefent  Cafe, 

Upon  the  Whole,  We  think  the  Plea  bad,  on  the  Authority 
of  the  two  Cafes  in  Levinz  and  Strange:  And  therefore  there 
is  no  Need  to  go  into  any  of  the  fubfequent  Pleadings. 

Let  the  Defendant  answer  over. 

V.  poft.  p.  /SSb  .  (under  Monday  19th  November  1764.) 


r?jlS'-6\  ^*^^'    "^'"'''^^''•^   S^'"  Fi-ancis-Bhikc  Dclaviil,  William  Rates, 

and    John  Fraine. 

ON  fliewing  Caufe  (in  the  lafl  Term,  viz.   On  Monday  i6th 
ol  May)  why  an  Information  or  Informations  (hould  not  be 
exhibited  againfl  the  Defendants,  for  certain  Mifdemeanors ; 

And  alfo  upon  Sir  Francis's  producing  Anne  Catley  in 
Court,  in  Obedience  to  an  Habeas  Corpus  direded  to  him  for  that 
Purpoie ; 

The  Charge  againft  them  was,  That  the  Defendants  had  joined 
in  an  unlawful  Combination  and  Confpiracy,  to  remove  this  Girl, 
an  Infant  of  about  18,  out  of  the  Hands  of  the  Defendant  Bates. 
(a  Mufician)'  to  whom  She  was  bound  an  Apprentice  by  her  Fa-r 
thcr  (a  Gentleman's  Coachman,)  without  the  Knowledge  or  Ap- 
probation of  the  faid  Catley  her  Father;  and  to  Place  her  in  the 
Hands  of  Sir  Francis,  for  the  Piirpofe  o/" Prostitution. 

For 
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For  luhich  Purpofe  (as  it  was.  infifhed,)  She  was  dlfcharged  by 
Bates,  her  Mafter,  from  the  Indentures  of  her  Apprenticeftiip 
to  Him,  in  Confideration  of  200/.  (the  Penalty  of  them,)  paid 
to  him  by  Sir  Francis ;  and  was  then  bound,  by  the  ufual  Inden- 
tures of  Apprenticefhip,  io  Sir  Francis:  And  Mr.  Fraine 
was  the  Attorney  who  was  concerned  in  the  Tranfaftion,  Jo  far 
as  to  make  all  thefe  feveral  Indentures,  and  alfo  to  draw  up  an 
Agreement  between  Sir  Francis  and  Bates,  "  That  Bates  fliould 
"  have  the  Profits  of  an  Engagement  or  Con  trad:  he  had  en- 
"  tered  into  for  her  fmging  at  Marybone,  and  be  fecured  againll: 
"  the  Non-performance  of  that  Contradl."  The  Girl  was  now 
notorioufly  kept  by  Sir  Francis  Delaval;  and  adtually  refided  in 
his  Houfe,  and  publicly  rode  out  on  his  Horfes,  attended  by  his 
Servants. 

As  to  the  Information — 

The  Court  adjourned  the  Confideration  of  the  Matter 
till  the  firll  Day  of  the  prefent  Term.     For 

Lord  Mansfield  faid,  that  if  here  really  has  been  a 
Conspiracy  to  feduce  this  Girl,  (which  is  the  Foot  upon  which 
this  Court  are  to  take  it  up,)  He  and  his  Bretheren  had  fome 
Doubt  "  Whether  the  Father  and  Mother  were  not  concerned  in 
"  it,  as  well  as  the  Reft."  Therefore  let  the  Rule  be  enlarged 
till  the  firft  Day  of  next  Term  :  And  let  the  Father  and  Mother, 
in  the  mean  Time,  give  an  Anfwer  to  the  Matters  which  are 
charged  upon  them  in  the  Affidavits  that  have  been  read  on  the 
Part  of  the  Defendants. 

As  to  the  Habeas  Corpus — 

His  Lordship  faid,  that  the  three  principal  Cafes  that 
have  occurred  fince  Queen  Anne's  Time,  that  are  applicable  to 
the  prefent  Cafe,  were 

Mrs.  Turberville  %  Cafe  (Rex  v.  Clarkfon  et  al.  i  Sir  J.  S. 
444)  in  Trin.  j  G.  i .  in  this  Court ; 

Frances  Hcwland's  Cafe  (Rex  v.  Mary  fohnfon,  i  Sir  f.  S. 
579.  and  2  Ld.  Raym.  1334.^  in  Hib.  10  G.   1.  B.R.     And 

James  Smith's  Cafe  fRex  v.  Penelope  Smith,  2  Sir  J.  S.  982.^ 
in  Trin.  y,8G.2.  B.R. 

Part  IV.  Vol.  IIL  Fff  And 


143^       Trinity  Term  3  Geo.  3.  B.  R. 

And  He  thought  that  what  was  done  by  the  Court,  in  every 
One  of  them,  was  right:  Though  He  did  not  agree  with  the 
Sayings  that  were  reported  in  the  Books  to  have  been  made  Ufe 
of  in  determining  them. 

\\  Cafes  of  Writs  of  of  Habeas  Corpus  diredled  to  private  Per- 
fons,  "  to  bring  up  hifmts,"  the  Court  is  bound,  ex  debito  yuf- 
titia,  to  fet  the  Infant  free  from  an  improper  Rejlraint :  But  they 
are  not  bound  to  deliver  them  over  to  any  Body,  nor  to  give  them 
any  Privilege.  This  muft  be  left  to  their  Dijbretion,  according 
to  the  Circumftances  that  fliall  appear  before  them. 

There  is  a  Privilege  redeundo;  unlefs  the  Court  fhould  fee 
Ground  to  declare  the  contrary. 

In  the  three  particular  Cafes  which  He  had  mentioned,  all  that 
was  aSlually  done.  He  faid,  was  right  :  Though  He  did  not  agree 
with  all  that  vfzsjaid. 

In  the  firfl  of  thefe  Cafes  [Rex  v.  Clark/on  et  al.)  the  Infant 
was  a  marriageable  young  Lady,  who  lived  with  her  Guardian. 
A  Man  claimed  her  as  his  Wife :  She  denied  the  Marriage.  The 
Court  could  not  try  the  Marriage  by  Affidavit :  And  they  could 
not  deliver  Her  to  the  Man  as  her  Hujband,  without  allowing 
the  Marriage.  She  chofe  to  remain  with  her  Guardian :  And 
the  Court,  upon  being  informed  "  that  the  Man  had  a  Defign  to 
*'  feize  Her,"  fent  a  Tipjlaff  Home  ivith  her,  to  proteSi  Her. 

In  the  fecond  Cafe  fRex  v.  Mary  Johnfon,)  the  Child  was  too 

young  to  judge  for  itfelf :   She  was  not  more  than  9  or  lo,  or,  as 

•  My  o".vn     fome  Accounts  fay,  *  Six  Years  old;  but  certainly  not  old  enough 

w°"^in^Coun  *°  exercile  any  Judgment  of  her  own.     And  there  was  a  legal 

and  faw  Her)  Guardian  appointed  by  the  Will  of  her  Father  :   And  therefore  it 

fays  "  a^o«/  ^y^s  right  to  let  the  legal  Guardian  take  Her,  as  She  was  too  young 

to  judge  for  Herf elf .     The  Guardian  appointed,  in  that  Cale,  by 

the  Spiritual  Court  was  nothing  at  all :   For  they  appoint  any  Body 

Guardian  in  that  Court;  for  the  mere  Purpofe  of  appearing. 

In  the  third  Cafe  (Rex  v.  Penelope  Smith,)  the  Child  wanted 
but  Six  Weeks  of  Fourteen.  And  that  Cafe  was  determined  right, 
(barring  the  DiBums  that  were  ufed  in  it:)  For  the  Court  were 
certainly  right  in  refufng  to  deliver  the  Infant  to  the  Father ;  of 
whofe  Defign  in  applying  for  the  Cuflody  of  his  Child,  they  had 
a  bad  Opinion. 

The 
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The  true  Rule  is,  "  That  the  Court  are  to  judge  upon  the  Cir- 
*'  cumjiances  of  the  particular  Cafe;  and  to  give  their  DirtBions 
*'.  accordingly  r 

In  the  prefent  Cafe,  there  is  no  Reafon  for  the  Court  to  deliver 
Her  to  her  Father.  She  has  fworn  "  to  have  received  ill  Ufage 
",  from  Him,  before  She  was  at  all  put  out  Apprentice ":  And 
whilft  She  was  with  Bates  her  Mafter,  it  appears  that  her  Father 
feldom  or  never  came  near  Her,  or  ever  gave  Her  either  Advice 
or  Reprimand.  It  is  even  fufpicious  "  V/hether  the  Father  and 
*'  Mother  were  not  Parties  to  the  Confpiracy,"  and  "  whether 
*'  the  Father  does  not  carry  on  this  Profecution  in  hopes  of  ex- 
*'  torting  Money  from  the  Defendants. " 

Let  the  Girl  therefore  be  difcharged  from  all  Kefir aint,  and  be 

at  Liberty  to  go  where  She  'will. 

And  whoever  fliall  offer  to  meddle  with  Her  redeundo,  Let  them 
take  Notice  "  that  they  do  it  at  their  Peril." 

But  I  fee  no  Reafon,  in  this  Cafe,  to  fend  an  Officer  with  Her, 
to  proted:  Her ;  upon  a  mere  Apprehenfion  or  Suppoftion  "  that 
*'  any  Body  will  behave  improperly  upon  the  Occafion." 

The  Affidavits  of  the  Girl's  Father  and  Mother  having  been 
read  Yefterday,  Lord  Mansfield  took  them  Home  to  revile 
and  coniider  them,  (together  with  the  Refl  of  the  Affidavits  for- 
merly read,)  till  this  Morning  :  By  which  Affidavits  now  read, 
the  Father  feemed  to  Me  to  have  very  fully  exculpated  himfelf 
from  all  Sufplcion  of  Blame  j  But  the  Mother -^2.%  acquainted  with 
the  Amour  between  Sir  Francis  and  her  Daughter,  whilfl  She 
and  her  Daughter  lodged  together  in  or  near  Covent-Garden,  and 
before  her  Daughter's  going  to  Bath,  as  well  as  after  her  Return, 
though  She  never  acquainted  her  Hufband  at  all  with  her  Know- 
ledge or  Sufpicion  of  it. 

Lord  Mansfield    now   delivered   the  Opinion  of  the 
Court. 

This  is  a  Motion  for  an  Information  againft  the  Defendants  for 
a  Conspiracy  to  put  this  young  Girl,  (an  Apprentice  to  One 
of  them,)  into  the  Hands  of  a  Gentleman  of  Rank  and  Fortune, 
for  the  Purpofe  of  Projlitution  ;  contrary  to  Decency  and  Morality, 
and  without  the  Knowledge  or  Approbation  of  her  Father;  who 
j  profecutes  them  for  it,  and  has  now  cleared  Himfelf  oi  zWlnv^M- 
tation,  and  appears  to  be  an  innocent  and  an  i? fired  Maji. 

Tlie 
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The  Fad,  uncontroverted,  is  this — 

A  Fffuak  Infant.,  then  about  Fifteen,  was  bound  Apprentice 
by  her  Father  to  the  Defendant  Bates,  a  Mufic-Majler ;  the  Girl 
apj>earing  to  have  natural  Talents  for  Miific.  The  Father  became 
bound  to  the  Mafter  in  the  Penalty  of  200/.  for  his  Daughters 
Performance  of  the  Covenants  contained  in  the  Indenture.  She 
became  ^eminent  for  vocal  Mufic ;  and  thereby  gained  a  great 
Proilt  to  Bates  her  Mafter.  During  her  Apprenticefhip,  being 
then  about  Seventeen,  She  is  debauched  by  Sir  Francis  Delaval, 
whilft  She  refided  in  the  Houfe  of  jBrt/(^j's  Father;  as  Bates  Him- 
felf  was  a  fingle  Man  and  no  Houfe-keeper.  In  April  lad.  Bates 
her  Mafter  indirecStly  afjigns  Her  to  Sir  Francis,  as  much  as  it  was 
in  his  Power  to  affign  Her  over:  And  this  is  done,  plainly  and 
manifeftly,  for  bad  Purpofes.  Bates  at  the  fame  Time  releafes 
the  Penalty  to  the  Father,  but  without  the  Father's  Application 
or  even  Privity;  and  receives  the  200/.  from  Sir  Francis,  by  the 
Hands  of  his  Taylor ;  who  is  employed  to  pay  it  to  Bates,  and 
alfo  enters  into  a  Bond  to  Bates,  to  fecure  to  Him  the  Profits 
arifing  from  the  Girl's  Singing  this  Summer  at  Maiybone.  And 
then  She  is  indentured  to  Sir  Francis  Delaval,  to  learn 
Mufc  of  Him  :  And  She  coveiiants  with  him,  both  in  the  ufual 
Covenants  of  Indentures  of  Apprenticefhip,  and  likewife  in  fe- 
veral  Others,  (as  "  not  to  quit  even  his  Apartments,"')  &c.  Thefe 
Articles  between  the  Parties  are  figned  by  All  but  the  Father: 
And  a  Bond  is  drawn  from  Him,  in  the  Penalty  of  200/.  for 
his  Daughter's  Performance  of  thefe  Covenants  (which  He  never 
executed.)  And  the  Girl  goes  and  lives  and  ftill  does  live  with 
Sir  Francis,  notorioufly,  as  a  kept  Mifirefs. 

Thus  She  has  been  played  over,  ^jy  Bates,  into  his  Hands, 
for  this  Purpofe.  No  Man  can  avoid  feeing  all  this ;  let  him 
wink  ever  fo  much. 

I  remember  a  Caufe  in  the  Court  of  Chancery,  wherein  it  ap- 
peared, that  a  Man  \\^A  formerly  afjigned  his  Wife  over  to  another 
Man  ■:  And  Lord  Hardioicke  directed  a  Profecution  for  that  Tranf- 
aftion,  as  being  notorioufly  and  grofsly  againji  public  Decency 
■and  good  Manners.     AnAfo  is  the  prefent  Cafe. 

It  is  true  that  many  Offences  of  the  incontinent  Kind  fall  Pro- 
perly under  the  Jurifdiftion  of  the  Ecclejiajlical  Court,  and  are 
■iippropriated  to  it.  But,  if  you  except  thole  appropriated  Cafes, 
This  Court  is  the  Cujios  Morum  of  the  People,  and  has  the  Su- 
perintendency  of  Offences  contra  bonos  ir.orcs :  And  upon  this 
1  Ground, 
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Ground,  both  Sir  Charles  Scdlcy  and  Curl,  who  had  been  guilty 
of  Offences  againft  good  Manners,  were  profecuted  here. 

However,  bejides  this,  there  is  in  the  prefent  Cafe,  a  Conspi- 
racy rtW  Confederacy  amongll  the  Defendants:  Which 
are  clearly  and  indifputably  within  the  proper  Jurifdidion  of  this 
Court, 

And  in  the  Confpiracy  they  were  All  Three  concerned. 

Bates,  the  Mafter,  clearly  knew  of  the  Connexion  between 
Sir  Francis  and  his  Apprentice,  in  February:  But  he  gave  no 
Notice  at  all  about  it,  to  her  Father,  till  a  confiderable  Time 
after  he  knew  it  Himfelf ;  and  at  leajl,  neither  tells  nor  hints  to 
him  any  Thing  further  than  that  She  had  been  feen  riding  in  the 
Park  attended  by  a  Servant  of  Sir  Francis  DelavaFs,  and  that 
She  negledled  her  Bufinefs  and  his  Inftruftions ;  and  recom- 
mended her  Mother's  taking  a  Lodging  for  Her  and  Lodging 
with  Her.  In  April,  He  enters  into  this  Tranfaftion  with  Sir 
Francis;  who  is  to  pay  Him  the  Penalty  of  the  Original  Inden- 
tures, and  then  to  have  the  Girl.  Yet  of  all  this.  He  gives  no 
Notice  to  her  Father,  Bates's  own  Affidavit  is  highly  impro- 
bable:  And  though  the  Girl  {vftz.vs,  in  Hers,  to  exculpate  Bates 
as  well  as  Sir  Francis  Dclaval,  yet  it  is  plainly  difcoverable  from 
what  She  fwears,  "  that  Bates's  Account  is  7iot  a  true  One." 
Bates  therefore  ought  clearly  to  be  included  in  the  Rule  for  an 
Information. 

Then  as  to  Fraink,  the  Attorney — Though  I  never  heard 
any  Imputation  upon  Him  beforcj  yet  in  this  Inftance  He  has  cer- 
tainly adled  inconjijlently  with  the  Duty  of  his  Frofefjion  and  that 
Chajiity  of  CharaBer  which  it  is  incumbent  upon  an  Attorney 
■  always  to  fupport.  He  has  drawn  and  prepared  all  thefe  Inflru- 
ments  -,  and  the  Indentures  whereby  this  Girl,  already  bound  to 
Bates,  binds  Herfelf  Apprentice  to  Sir  Francis  Delaval,  to  be 
taught  Mufic  by  Him;  and  all  the  Covenants  contained  in  it  ^ 
and  was  privy  to  the  Compenfition  that  Bates  received  from  Sir 
Francis.  So  that  it  was  impoilible  for  Him  to  be  ignorant  of  the 
real  Intention  of  this  Tranfadlion  :  He  could  not  imagine  that 
She  really  bound  Herfelf  to  Sir  Francis,  to  be  taught  Mufic  by 
Him  ;  but  mulT;  undoubtedly  have  been  confcious  of  the  true  Pur- 
pofe  for  which  thefe  Deeds  and  Writings  were  calculated.  He 
therefor^  ought  likewife  to  be  included  in  the  ablblute  Rule  for 
.an  Information. 
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Then  as  to  Sir  Francis  Himfelf,  there  can  remain  no  Doubt. 

Therefore  Let  the  Rule   be  absolute 
againfl  All  *  Three. 


*  Note— 


The  Counfel  for  the  Profecutor  did  not,  upon  the  Ori- 
ginal Motion,  pray  any  Rule  againft  the  Taylor;  fufpec- 
ting  that  He  had  adled  rather  under  a  Kind  oi  Compiilftony 
than  ill  Intention  or  Defign. 


l^li^dy  Rex  verfus  Burbage. 

R.  Afhiirjl,  on  Behalf  of  the  Profecutor,  moved  for  a  Ha- 
beas Corpus  ad  tejlifica?idum,  to  carry  Thomas  Haydon,  a 
Tr'ifoner  in  Execution  in  the  King's  Bench  Prifon  for  a  Mijde- 
meanor,  down  to  the  next  Affizes  for  the  County  of  Worcejier, 
againft  the  Defendant ;  upon  an  Affidavit  of  his  being  a  material 
Witnefs. 

But  Lord  Mansfield,  though  He  agreed,  "  That  (in 
"  general)   a  Habeas  Corpus  ad  tejiijicandum  ivill  lie,  to  remove 
**  a  Perfon  in  Execution,  to  be  a  Witnefs,"  yet  thought  the  pre- 
fent  Application  to  be  a  mere  Contrivance . 

This  Burbage  is  indiSled  for  Perjury  in  fwearing  the  njery  Oath 
fV.  ante,  upon  which  this  •\  Thomas  Haydon  was  conviSled  of  the  Offence 
p.  1432.  Rex  ,^^  wZ'/rA  He  is  7iow  imprifoned:  So  that  it  feems  difficult  to  ac- 

V.   1  nomas     ./  ^        i  i      •  •    i   ixr-         r     •        ^        /^       r 

Haydor,  Sa- couut  for  liis  being  a  material  Witnefs  in  the  Caufe.     But  even 
tarday  7th     admitting  Him  to  be  fo,  there  is  no  great  Inconvenience  in  try- 
^^  '^  ^'     ing  it  at  the   next  following  Affizes ;  at  which  Time  this  Man's 
Imprifonment  will  be  at  an  End. 

Per  Cur. 

Take  Nothint,  by  the  Motion. 


The  End  of  Trinity   Term    1763.     1^  G.  t,. 

^^  Mr.  Juftice  Foster  was  abfent  ^//  this  Term  ;  and  died  on 
thf  Firll  Day  of  the  following  Term,  viz.  Monday  the  7th  of 
November  1763. 

Michaelmas 
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In    the  Evening    this    Mo?may    the    Firfl;   Day   of  this  no"  ^^63. 
Term,  about  Nine  o'clock, 

*  died  •Memoran- 
dum—  There 
were  only 

Mr.  Juftice  FOSTER,  j— ,,, 

Court,  du- 

Third   Judge   of  this   Court,   aged   about   74,        ""g'*^^ 

Jo  ^        o  /    •  whole  Term. 


Right,  on   the  Demife  of  Francis  Baffet,  Efq;  '^^^fr^'^^^^l^l  '^ 
Ihomas    and    Another. 

"^  H  I  S  was  a  Cafe  referved  upon  an  Ejedlment  tried  at 
the  Weftern  Summer-Circuit  in  176 1.  It  turned  upon 
the  Conftruftion  of  a  Power  :  And  the  Queltion  was, 
"  Whether  the  Power  was  or  Avas  not  nvell  executed." 

At  the  Affizes,  there  was  a  Verdift  for  the  Plaintiff,  iubjedl 
to  the  Opinion  of  the  Court,  on  the  following  Cafe. 

yohn  Pendarvis  Baffet,  being  feifed  in  Fee,  in  Confideration 
of  an  intended  Marriage  between  Him  and  Mrs.  An7i  Prideaux, 
conveyed  to  Truftees  and  their  Heirs,  to  the  Ufe  of  Himfelf  and 
his  Heirs  till  the  Marriage;  then,  of  Himfelf  for  Life  j  Remain- 
der to  the  Truftees,  to  preferve  contingent  Remainders  ;  And 
after  his  own  Death,  then  Remainder  to  fecure  a  Rent-Charge 
to  his  intended  Wife  for  her  Lifej  Remainder,  to  the  firft  and 
other  Sons  of  the  Marriage,  in  Tail  Male;  Remainder,  to  fuch 
Ufes  as  he  fhould  by  Deed  or  Will  appoint ;  Remainder,  for  want 
of  fuch  Appointment,  to  the  Heirs  of  his  Body,  in  Tail  Male ; 
v'--       I  '  Re- 
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Remainder  to  his  Brother  Francis  BaJJet,  the  Leff'or  of  the  Plaintiff', 
for  Life  ;  Remainder  to  the  firft  and  other  Sons  of  the  faid  Fra?ids 
Bafct,  in  Tail  Male  ;  Remainder  to  Himfelf,  his  Heirs  and  Af- 
figns  for  ever  :  Which  feveral  Eftates  and  Limitations  aforefaid 
are  lubjedt  to  a  Proviso  "  That  it  fliould  be  lawful  for  Himfelf 
"  a'nd  Francis  BaJJct,  during  their  refpedlive  Lives,  and  the  Son 
"  ahd  Sons  of  their  refpeftive  Bodies,  and  the  Heirs  Male  of 
"  fuch  Son  and  Sons,  and  his  own  Heirs  Male,  as  they  fiiould 
"  bg  feverally  and  fucceflively  in  the  PoiTeffion  of  the  Freehold 
*'•  by  virtue  of  the  Limitations  aforefaid;  and  for  the  faid  Trus- 
*'  TEES  and  the  Survivors  and  Survivor  of  them,  and  the  Heirs 
*<  of  fuch  Survivor,  during  the  Minority  of  any  fuch  Son  or  Sons 
*'  or  lilue  Male;  at  any  Time  or  Times,  by  any  Deed  or  Deeds 
"to  be  figned  and  fealed  by  Him  or  them  refpedlively  in  the 
*'  Prefence  of  two  or  more  credible  WitnelTes,  to  demij'c,  lenfe 
*'  or  grant  to  any  Perfon  or  Perfons,  either  in  PoiTeffion  or  Re- 
"  verfion,  for  One  Life,  or  for  two  or  three  Lives,  or  for  ariy 
"  Number  of  Years  determinable  on  the  Death  of  any  One, 
"  Two,  or  Three  Perfon  or  Perfons  to  be  named  in  every  fuch 
"  Leafe,  All  or  any  Part  of  the  faid  Premiffes  which  had  been 
*'  USUALLY /o  dcmijed  and  letten;  fo  as  there  fliould  be  no  more 
"  than  three  Lives  in  being  at  any  One  Time,  of  or  on  any  One 
"  Leafe  or  Demife  fo  to  be  made  and  granted ;  and  fo  as  upon 
"  every  fuch  Leafe  or  Demife  fo  to  be  made,  there  Ihould  be  re- 
*'  ferved  fo  much  or  more  yearly  Rent  as  then  was  or  had  been 
*'  given  or  received  for  the  feme  Premiffes  within  20  Years  then 
"  laft  pall: ;  or  a  proportionable  Rent,  where  a  greater  or  leffer  Part 
"  of  any  Farms  or  Tenements,  either  feparately  or  apart,  or  to- 
"  gether  with  any  other  Part  or  Parcel  of  the  faid  Premilfes  or 
"  other  Lands,  Ihould  be  demifed  or  be  payable  Quarterly  or 
"  otherwife ;  and  to  continue  during  the  Eftate  and  Term  thereby 
"  granted,  and  to  be  incident  and  go  along  with  the  Reverlion 
*'  and  Remainder  expedant  on  fuch  Leafes  refpedlively,  with 
"  ufual  Covenants  on  the  Leffee's  Part;  And  fo  as  no  fuch  Leafe 
■"  Ihould  be  difpunifhable  of  Wafle;  and  fo  as  in  every  fuch  Leafe 
"  there  fliould  be  a  Condition  of  Re-entry  for  Non-payment  of 
**  Rent,  and  for  Wafte;  and  fo  as  every  Leifee  Ihould  execute  a 
"  Counterpart  of  fuch  Leafe.  And  it  was  by  the  laid  Lidenture 
•*'  declared  and  agreed,  that  all  fuch  Leafes,  Grants  and  Setts  as 
*'  Ihould  be  made  by  virtue  thereof  ihould  he  good,  valid  and  ef- 
"  fedlual  in  the  Law,  to  all  Litents  and  Purpofes;  and  that  the 
"  refpedlive  LelTees  their  Executors  ^c,  fliould  and  might  hold 
"  and  enjoy  the  feveral  ^c,  to  them  refpedively  demifed,  for 
*'  the  refpedive  Terms  and  Eflate  for  which  fuch  Lealc  Ihould 
*'  be  made." 

The  Marriage  was  folexnnized,  in  1737. 

The 
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The  fiid  yoi;;;  Pendarves  Bajfet  died  on  19th  September  1739, 
without  making  any  Appointment  of  the  Premises  ^  leaving  his 
Wife  enceinte  with  a  Son,  who  was  born  on  22d.  May  1740, 
and  was  baptized  "John  Prideaux,  and  became  intitled  to  an  Eftatc 
Tail  in  the  Premifles,  fubjed:  to  the  faid  Rent-Charge  to  his 
Mother  and  fuch  other  Incumbrances  as  then  affedled  the  Pre- 
miifes. 

By  an  Order  of  the  Court  of  Chancery,  Chrifiopher  Harok'ms, 
Efq;  was  appointed  Receiver,  and  was  ea:ipo\vered  to  make  Con- 
trails for  Leafes  for  one,  two,  or  three  Life  or  Lives,  or  Years 
determinable  thereon,  of  all  fuch  Parts  -of  the  fiid  Eftates  as  had 
been  ufually  fo  granted,  and  to  fill  up  and  renew  the  Lives  in  the 
faid  Leafes,  and  to  receive  the  Fines  payable  tliereon. 

In  purfuance  of  which  Order,  the  faid  Mr.  Hawkins  con- 
traded  with  Nicholas  'Tre/iddcr  for  a  Leafe  of  four  Fields  &c. 
Parcel  of  the  Premiffes  in  Queftion,  wliich  by  the  Death  of 
Henry  Pendarves  were  then  fallen  into  PofTeffion;  for  99  Years, 
if  Mary  the  Wife  of  the  faid  Nicholas  'Tre/idder,  his  Son,  and  Ann 
his  Daughter,  or  Either  of  them,  Ihould  fo  long  live ;  in  Confi- 
deration  of  a  Fine  of  175^.  £0  be  paid  as  hereinafter  mentioned, 
and  the  yearly  Rent  of  13  j-.  4^.  and   i^s.  4^.  for  a  Heriot. 

Accordingly,  By  an  Indenture  of  Leafe,  bearing  Date  on  the 
24th  yu7ze  1742,  and  made  between  the  furviving  Truftees  in  the 
faid  Settlement  on  the  one  Part,  and  the  faid  Nicholas  Trejidder 
on  the  other  Part,  reciting  the  laid  Provifo  and  Power  of  leafing 
in  the  faid  Settlement  contained,  and  the  Appointment  of  Mr. 
Haivkins  as  abovementioned,  and  the  faid  Contracfl  mads  by  Him 
with  the  faid  Trejidder,  xAth  the  Approbation  of  the  Malter  in 
'Chancery,  The  faid  liirviving  Truftees,  in  purfuance  of  the  faid 
Power,  and  in  Confideration  of  87/.  lOJ-.  then  paid  to  Mr.  Haiv- 
kins  by  Trefdder,  and  of  87/.  loj.  more,  to  be  paid  in  fix  Months, 
and  of  the  Rents  and  Covenants  thereinafter  mentioned,  and  with 
.the  Approbation  of  the  faid  Mallier,  demifed,  leafed  and  granted 
to  the  faid  Nicholas  Trejidder  his  Executors,  Adminiflrators  and 
!Afiigns  All  thofe  four  Fields  <^c;  To  hold  for  99  Years,  \i  Mary 
5the  Wife  of  the  faid  A''.  T.  Nicholas  his  Son,  and  Ann  his  Daugh- 
ter or  any  of  them  fliould  fo  long  live  ;  Yielding  and  paying  there- 
ibre  yearly  the  Rent  of  1  3  j.  \d.  payable  Quarterly  during  the  faid 
.Term,  and  13^.  4^.  i?i  lieu  of  a  Hriot  or  Farlief  at  or  after  the 
feveral  refpedlive  Deaths  of  the  faid  Ma?y,  Nicholas,  and  Ann  ; 
And  alfo  repairing  ^c.  And  in  the  faid  Indenture  is  contained  a 
.Provilb,  that  if  the  87/.  10 s.  lliould  not  be  paid  within  the  lli- 
pulated  Time  J  Or  if  the  yearly  Sum  of  13^^.  4^'.  or  anv  other 
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the  faid  Refervations  and  Agreements  fhould  be  behind  and  un- 
paid and  unperformed  in  Part  or  in  All,  One  Year  after  the 
fame  ought  to  be  paid  or  performed ;  Or  if  the  faid  A^.  T.  his 
Executors  &c,  fhall  do  or  fufFcr  any  Wafte  on  the  faid  Premises ; 
then  it  fliould  be  lawful  to  all  and  every  Perfon  or  Perfons  who 
for  the  Time  being  fliall  be  intitled  to  the  Reverfion  of  the  faid 
Premilles,  to  re-enter  and  the  fame  to  have  again  as  in  his  and 
their  former  Right  and  Ellate.  And  the  faid  Nicholas  Tf-tfidder 
executed  a  Counterpart  of  the  faid  Leafe:  And  the  laft  mentioned 
87/.  IOJ-.  was  duly  paid  at  the  flipulated  Time.  And  N-  T. 
and  Nicholas  his  Son  are  ftill  living. 

On  17th  May  ij^d,  the  faid  Joh7i  Prideattx  BaJJet  died  an  In- 
fant, under  17,  intellate,  without  Illue,  and  unmarried :  Where- 
upon, the  Lellbr  of  the  Plaintiff,  who  is  Remainder-Man  under 
the  Limitations  in  the  Settlement,  and  alfo  Heir  at  Law  to  his 
Nephew  the  faid  "John  Prideaux  BaJJet,  and  Heir  General  to  the 
faid  John  Pendarves  BaJJet,  claims  the  Premiffes  in  Queftion, 
by  virtue  of  the  faid  Remainder  to  Him  limited  as  aforefaid. 

Then  the  Cafe  ftates,  that  there  were  contained  in  the  Deed  of 
Settlement,  feveral  Tenements  other  than  the  Barton  oj' Pendarves, 
which  were  enjoyed  by  the  faid  Job?!  Pendarves  BajJ'et  and  his 
Anceftors  at  and  before  the  faid  nth  oi  jipril  1737,  by  leafmg 
the  fame  from  Time  to  Time  refpedtively  for  Terms  of  99  Years; 
Each  of  fuch  Terms  being  determinable  refpedlively  on  the  Ex- 
piration of  three  Lives :  And  that  there  were  feveral  other  Tene- 
ments in  tlie  faid  Deed  of  Settlement  likewile  contained,  which 
^vere  on  the  faid  iith  Day  oi  April,  and  had  been  before  that 
Time,  holden  of  the  faid  'John  Pendarves  BaJJet  and  his  Anceftors 
to  Farm  by  Leafes  at  a  Rack-Rent. 

Then  there  are  ftated  feveral  old  Leafes  of  the  Barton  of  Pen- 
darves &c,  as  far  back  as  Queen  Elizabeth's  Time,  and  reciting 
others  in  H.  8th's  Time;  fome  for  Terms  of  Years,  and  fome  for 
■99  Years  determinable  on  three  Lives,  at  different  Rents ;  And 
that  on  15th  September  1631,  the  Fee-Simple  of  the  faid  Barton 
of  Pendarves  was  conveyed  to  William  Pendarves ;  and,  by  Him, 
afterwards  (in  1738)  to  Sa}nuel  Pendarves;  and  in  1738,  on  the 
Death  of  T'homas  Pendarves,  came  into  the  Poffeffion  of  the  faid 
yohn  Pendarves  BaJJet.  And  an  Indenture  Tripartite  is  ftated, 
Dearing  Date  15th  December  1638,  whereby  the  laid  Sa?nuel  Pen- 
darves, in  Conlideration  of  natural  Love  and  Fatherly  Affedion 
to  his  fecond  Son  Thomas  Pendarves,  and  for  his  better  Advance- 
ment, Livelihood  and  Maintenance,  covenanted  to  Jiand  feifed  to 
the  Ufe  of  the  faid  Samuel,  for  Life ;  then,  of  the  faid  Thomas 
Pendarves  his  Executors  (Sc,  for  99  Years,  if  the  faid  Thomas, 
X  or 


Mich.  Term  4  Geo.  5.  B.  R.         1445 

or  any  Woman  he  fhould  marry,  or  any  IlTue  of  his  Body  fliould 
{o  long  live ;  paying  yearly  unto  the  Heirs  and  Affigns  of  the  faid 
Samuel  the  yearly  Rent  of  4/.  payable  Quarterly;  with  Cove- 
nants on  the  Part  oi  Thomas,  "  to  pay  the  Rent,  and  repair  the 
"  Premiffes." 

It  was  ftated,  that  the  Rent  referred  on  the  faid  Leafe  of  the 
24th  of  June  1742,  to  Nicholas  Trejidder,  is  more  ,than  2i  propor- 
tionable Part  of  the  Rent  referved  for  the  whole  Barton  in  the 
Deed  of  15th  December  1638. 

The  faid  Francis  Bajfet  demifed  the  Premiffes  to  the  Plaintiff; 
under  which  Demife,  the  Plaintiff  entered,  and  was  poffeffed  : 
And,  being  fo  poffeffed,  the  Defendants  entered,  and  ejected  Him. 

The  Queftion  fubmitted  to  the  Opinion  of  the  Court,  was, 
"  Whether  the  Leafe  bearing  Date  on  the  24th  of  ytwe  1742, 
"  and  made  to  the  faid  Nicholas  Trefidder,  be  a  good  and  effectual 
*'  Leafe,  by  virtue  of  the  Power  herein  before  mentioned  as 
*'  Part  of  the  Deed  ofSettlement  made  12th  April  1737;"  and, 
thereupon,  "  Whether  the  Plaintiff  ought  to  recover." 

This  Cafe  was  argued  by  Mr.  Thurlow,  for  the  Plaintiff;  and 
Mr.  Serjeant  Burland,  for  the  Defendants. 

Mr.  Thurlow  argued,  that  this  Leafe  was  not  of  the  Kind  in- 
tended by  the  Power ;  nor  was  the  ufudl  Rent  referved,  nor  the 
ujual  Covenants  contained  on  the  Leffee's  Part.  That  the  Inten- 
tion of  Mr.  '^ohn  Pendarvis  Ba/Jet  was  to  continue  the  Eftate  in 
his  Name  and  Blood  :  And  that  the  Truftees  had  only  a  naked 
Power,  without  any  Intereft ;  and  could  not  deviate  from  the 
literal  Terms  of  the  Power.  And  that  the  Word  *'  ufual"  can 
not  be  fatisfied  by  ■z.fingle  Inftance,  or  even  by  two  Inllances. 


"'-•  Serjeant  Burland  faid,  that  the  only  Queftion  at  the  Trial  was, 
^*  Whether  a  Covenant  to  Jiand  feij'ed  could  be  confidered  as  an 
**  Evidence  of  the  ufual  Marnier  of  demi^fing."  And  he  argued, 
'f  that  it  might;"'  and  infilled,  that  a  Leafe  may  be  made  by  a 
Covenant  to  ftand  feifed,  upon  good  Confideration,  as  of  Mar- 
riage-or  Blood.  A  Covenant  "  to  ftand  feifed,"  is  a  Conveyance 
of  the  Land,  fmce  the  Statute  of  27  Ji.  8.  Thefe  Lands  have 
been  ujually  demifed  for  Years,  determinable  upon  Lives :  And 
the  Power  is,  "  to  demife  for  any  Number  of  Years,  determin- 
•"  able  upon  the  Death  of  one  two  or  three  Perfons  named." 
And  the  preient  Leafe  is  within  the  Terms  and  Intention  of  the 


Power. 


The 
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The  Court  thought  this  as  plain  a  Cale  as  poffibly  could 
be,  on  the  Part  of  the  Defendant. 

Here  is  an  Eftate  fettled,  on  a  Marriage,  in  JlriSl  Settlement ; 
and  a  Power  referved  to  the  Guardians  and  Trullees  for  Infants, 
"  to  demife,  leafe  and  grant  for  one  two  or  three  Lives,  or  for 
*'  any  Number  of  Years  determinable  on  three  Lives  in  Being, 
"  any  Part  ^c,  ufually  Jo  detnijid,  and  referving  the  vj'ual  Rent," 

Now  there  is  no  Doubt  but  thefe  Lands  had  been  ufually  leafed 
for  Lives ;  and  the  ufual  Profit  made  by  Fines. 

But  it  is  objefted,  "  That  the  laft  Leafe  was  made  by  "  Co- 
"  venant  to  Jiand  Jeifed  &c." 

A  Covenant  "  to  fland  feifed,"  entered  into  by  the  Owner,  is 
a  Leaje. 

But  it  is  faid,  "  that  this  is  by  way  of  Provijion  for  a  younger 
*'  Child." 

Anfwer — This  is  every  Day's  Experience :  Nothing  is  fo  com- 
mon, as  making  thefe  Leafes  for  the  Benefit  of  younger  Chil- 
dren. And  it  would  be  very  inconvenient,  were  it  other- 
swife.  For  if  the  Truftees  were  obliged  to  let  the  Lands  at  a 
Rack-Rent,  it  might  be  quite  inconfifient  ivith  the  Nature  of  thefe 
£ftates. 

Powers  are  derived  from  Equity,  and  ought,  even  at  La-if, 
to  be  conjirued  equitably.  And  this  is  the  Cale  of  an  Infant 
'Tenant  in  Tail;  who  ihall  have  all  Advantages  of  enjoying  his 
Ellate. 

•    And  thefe  Lands  have  been  ufually  fo  demifed,  even  from  the 
Time  of  Queen  Elizabeth. 

Per  CuR.  (Lord  Mansfield  and  Mr.  JufticeWiLMor) 

Judgment  for  the  Defe.ndant. 


Rex 
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Rex    vej'fus  Inhabitants  of  Titchlicld.  Saturday,  2i 

^  Nov.  1763. 

This  Cafe  is  already  publifhed  in  the  Quaito  Edition  of  my  Set- 
tlement Cases,  N^.  164.  Page  511. 


Jennings  verfus  Martin.  Monday,  zx 

J  ^  -J  Nov.  1763. 

ON  Mr.  Recorder's  Motion,  a  Rule  was  made  abfolute  for 
difcharging  the  Defendant  on  Common  Bail^  for  Defeat  of 
the  Plaintiff's  Affidaiiit  to  hold  him  to  Bail:  Which  was  only 
"  That  the  Defendant  was  indebted  to  him  in  fuch  a  Sum,  as 
"  appears  by  Agreement  bearing  Date  fuch  a  Day." 

This  was  alledged  to  be  a  fettled  fatal  Objedlion,  and  always 
allowed;  the  Affidavit  net  being pojitive.,  as  the  *  Ad;  requires  it*  12G.  i. 
to  be.  c  29.  §  2. 

Lord  Mansfield  faid,  that  j/' this  was  a  fettled  Point, 
it  muft  be  adhered  to :  But  He  owned.  He  was  not  fatisfied  with 
the  Reafon  of  it.  For  if  the  Party  had  fworn  poiitively,  "  That 
"  the  Defendant  was  indebted  to  him  in  fuch  a  Sum,"  His  adding 
the  Words  of  Reference  would  not  excufe  him  from  Perjury,  if 
the  Fa£t  fhould  be  untrue. 

But  Mr.  JuHiice  Den i son  obferved,  that  vaft  Numbers 
of  fuch  Affidavits  had  been  held  iniufficient ;  and  the  Defen- 
dants had  always  been  difcharged  on  common  Bail,  where  the 
Affidavits  were  only  couched  in  Terms  of  Reference:  For  that 
the  Ad:  of  Parliament  required  pofitive  Oath  of  the  Debt;  whereas 
Juch  Affidavits  cannot  be  faid  to  be  pojitive  Oaths  of  itj  being 
only  expreffed  in  Words  of  Reference  to  Jomeivhat  e/fe,  and  not  in 
Terms  of  abfolute  Afcrtion. 

Rule  made  absolute  for  difcharging 
the  Defendant  on  Common  Bail. 

See  before  p.  655.  Pomp  v.  Ludvigfon  M.  1758.  32  G.  2. 
B.  R.  where  this  Point  was  fully  fettled  agreeably,  to  Mr. 
Juftice  Denifons  Opinion,  though  not  to  Mr.  Juftice 
Fofler's.     I  have  there  colltxfted  all  the  Cafes  on  this  Head.* 

*  V.  port  .  Barclay  et  al.   v.  Hunt,  M.  1766.- 7  G,  3. 

Part  IV.  Vol.  III.  lii  Rex 
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("fU, 


Iff?!  ^'  ■ 

Monday.  28     j^ex  "yer/z/j  Inhabitants  of  St.  Peter's  in  Dorchefc. 

Nov.  1763.  ■' 

This  Cafe  is  already  publiflied,  in  my  Settlement  Cases  in 
Quarto,  N".  165.   Page  513. 


The  fame  28  Pullcn  verjus  White. 

Nov.  i-rfa;.      *  -J 


Nov.  1763. 


TH  E  Queftion  was,  *'  Whether  the  Defendant  was  or  was 
"  not  intitled  to  be  difcharged  upon  Common  Bail,  on 
*.'  4,  5  ^.  Gf  M.  f .  2 1 .  and  the  Rules  of  Court  made  fobfequent 
*'  to  it;  upon  thefe  Fadts,  'viz." 

The  Defendant  had  been  arrefted  by  virtue  of  a  Writ  taken 
out  four  Days  before  the  End  of  Eajier  Term  laft,  return- 
able on  the  laft  Day  of  the  tien  next  (and  now  lafl:)  Trinity 
Term.  The  Arreft  was  within  two  Days  of  the  End  of  the  fame 
Rafter  Term,  wherein  the  Writ  ifliied.  The  Defendant  re- 
mained a  Prifoner  in  Cuftody  of  the  Sheriff  till  after  the  End  of 
'Trinity  Term  following,  'without  being  charged  with  any  Decla- 
ration. And  then  He  applied  to  a  Judge,  to  be  difcharged  upon 
Comnon  Bail:  But  the  Judge,  having  fome  Doubt,  ordered  it  to 
be  moved  in  Court. 

Accordingly,  Mr.  Solicitor  General  f Norton]  did  move  the 
Court  on  Behalf  of  the  Defendant,  and  prayed  that  He  might  be 
difcharged  on  Common  Bail ;  and  had  a  Rule  to  lliew  Caufe 
why  He  fhould  not  be  fo. 

Mr.  Walker  now  fhcwed  Caufe  againft  this  Rule. 

The  Queftion  depends  upon  thefe  Words  of  the  fecond  Claufe 
of  4,  c^W.  &  M.  c.  21.  ("  That  if  any  Defendant  be  taken  or 
**  charged  in  Cuftody  upon  any  Writ  out  of  the  Courts  at  M'^fi- 
"  minjier,  and  detained  in  Prifon  for  want  of  Sureties  for  his 
"  Appearance  thereto,  the  Plaintiff  may  before  the  End  of  the 
"  next  Term  after  fuch  Writ  or  Procefs  Ihall  be  return- 
**  ABLE,  declare  againft  fuch  Prifoner  Gffj")  and  upon  the  6th 
Claufe  of  a  Rule  of  this  Court,  made  in  Eajler  Term  5  JV.  &  M. 
("  That  if  the  Declaration  be  not  fled  before  the  End  of  the  Jtext 
"  Term  after  the  Writ  or  Procefs  by  which  the  Prifoner  was 
I  '♦  taken 
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"  taken  or  charged  in  Cuftody  is  returnable ;  and  Affidavit  made 
"  and  filed  thereof  before  the  End  of  of  20  Days  next  after 
"  fuch  Term,  the  Prifoner  (hall  be  difcharged  on  Common  Bail 
"  fio-ned  bv  a  Judge;")  together  with  the  under  mentioned  Rule 
of  fr.  2  G.  I. 

Mr.  Solicitor  General  cited  and  relied  on  a  Cafe  of  Long  v. 
Murrel,  M.  14  G.  2.  1740.  in  this  Court,  as  a  Cafe  diredly  in 
Point  for  him,  and  determined  unanimoully  by  the  Court,  after 
folemn  Difcuffion  and  Deliberation. 

[But  that  was  a  Cafe  where  the  Defendant  was  not  in  Cuftody 
of  a  Sheriff  (as  this  Defendant  is,)  but  of  the  Marshal, 
(to  whom  He  was  committed  by  virtue  of  a  Habeas  Corpus 
brought  by  Him,  to  remove  himfelf  from  C.  B.  where  the  Plain- 
tiff's  Adlion  was  originally  brought:)  And  the  Court  determined 
it  upon  a  Rule  made  in  Tr/;/.  2  G.  i.  1716.  "  That  if  a  De- 
"  fendant  be  committed  to  the  Marfial,  or  charged  in  Cuflody 
♦'  of  the  MarJJ:al;  or  charged  or  committed,  by  virtue  of  the 
*'  Procefs  of  this  Court,  to  the  Cuflody  of  any  Sheriff  or 
"  other  Officer  ivhatfoever,  at  the  Suit  of  any  Plaintiff;  and  fhall 
"  lb  remain  in  Cujiody  for  two  'Terms;  and  the  Plaintiff  fliall  not 
"  declare  againft  the  Defendant  within  that  Time;  That  then 
*'  fuch  Defendant  after  the  End  of  the  fecond  Term  after  such 
*'  Imprisonment,  fliall  be  difcharged  out  of  the  Prifon  where 
•'  He  fhall  be  detained,  on  filing  Common  Bail  figned  by  One 
"  of  the  Jufhices  of  this  Court,  without  giving  Notice  to  the 
"  Plaintiff  or  his  Attorney."  In  other  Refpeds,  the  Cafe 
cited  was  the  fame  with  the  prefent :  For,  that  Writ  was  taken 
out  in  Eajier  Term  1740,  and  was  returnable  on  the  lafl  Day 
of  Trinity  Term  following,  (as  this  is;)  And  that  Defenda?it 
was  taken  in  Eafer  Term,  (as  the  prefent  Defendant  was,)  and 
removed  Himfelf  by  Habeas  Corpus  before  the  Writ  upon 
which  He  was  taken  was  returnable.  The  Court,  in  that  Cafe, 
grounded  their  Opinion  upon  the  Words  of  that  Rule  of  Trin. 
2  G,  I.  "  And  Ihall  remain  in  CuJIody  for  tico  Te7"ms:"  And  in 
virtue  of  thofe  Words  They  ordered  the  Defendant  to  be  dif- 
charged.] 

The  Court  were  of  Opinion,  in  the  prefent  Cafe,  like- 
wife,  that  the  Defendant  fhould   be  difcharged  on   filing   Com- 
mon Bail ;   Lord  Mansfield  faying,  that  there  was  no  Difi^erence 
(in  this  Refped)    between  the  Man's   being  in  the  Cullody  of 
'  the  ^herif,  and  his  being  in  the  Cuflody  of  the  MxzrJJ^al. 


OrD£KED 
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Ordered  that  the  Defendant  be  difcharged 
out  of  Cuftody  of  the  Sheriff,  on  fiUng  Com- 
mon Bail. 


The  End  oi  Michaehnas  Term  1763.    4  G.  3. 


Memorandum- 


There  were  only  three  Judges  of  this  Court  during 
this  whole  Term. 


Hilary 
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lary    i  erm 
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Sir   Joseph  Yates,   Cbeinff  anpointed  a  Judge  of  this  Monday,  2 j 
Court,)  went  out  Serjeant,  this  Day. 

Sir  Joseph   Yates    took  his  Place  as  Judge  of  this  J^^'^^^5^'^ 

Court. 


o 


Harris,   Executor^   verfus   Jones.  Timrfday,  26 

-^  J  Jan.  1764. 

N  a  Qjieftion,   "  Whether  an  Executor  fliould  be  permitted 
"  to  difcontinue,  without  Payment  oi  Cojis." 

Mr.  AJJmrJl,  for  the  Plaintiff-Executor,  urged  that  an  Exe- 
^utor  fliould  not  pay  Cofls  in  any  Inftance  excepting  Ojte ;  viz. 
Where  He  had  brought  an  Adion  as  Executor,  which  He  fnight 
have  brought  in  his  own  Name :  For  which,  He  cited  Sir  J.  S. 
-682.  Port  man  v.  Came. 

But  The  Court  were  clear,  that  the  giving  an  Executor 
Lea'-je  to  diJcoJUinne,  was  a  Matter  of  Difcretion  in  the  Court ; 
And  that  They  ought  not  to  give  him  fuch  Leave,  in  any  Cafe 
where  He  had  kjioivingly  brought  his  Adlion  wrong,  unlefs  He 
would  confent  to  pay  CoJhJ'^  *  v.  poft, 

p. 

_  Whereupon  Mr.  AJJmrJi  agreed  to  take  his  Rule  for  Leave  toecu'^rlx  v."' 
•difcontinue,  iipon  Payment  of  Colls.  Saunders,  17 

^  •'  ■'  Nov.  1764. 

13.  R. 

A  Rule  was  granted  accosdinglv. 
Part  IV.  Vol.  IH.  K  k  k  Weil 
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Weft  verfus  Radford. 

TH  E  Dedaratmi  was  filed  on  the  lafl:  Day  of  the  fecond 
Term  after  the  Return  of  the  Writ:  But  the  Notice  to 
plead  was  only  given  a  little  before  the  Effoin-Day  of  the  folloiv- 
zfig  Term. 

The  Defendant  had  objedled  that  this  was  irregular ;  for  that 
the  Notice . "  to  plead"  ought  to  have  been  given  before  the  End 
of  the  fecojid  Term,  as  well  as  the  Declaration  fled  before  that 
Time;  And  the  Defendant  had  obtained  a  Rule  to  fliew  Caufe 
why  the  Proceedings  Ihould  not  be  fet  afide  for  Irregularity, 
with  Coils. 

But  it  was  holden  to  be  well  enough ;  Mr.  Owen  certifying  it 
to  be  the  Pradlice.     And 

The  Court  difchargcd  this  Rule,  with  Cojls. 


Tuefday,  31,  Rex  vcrfus  Inhabitants  of  Salford. 

I;in.    \-7hA.  -J 


Jan.  1764, 


This  Cafe  is  already  in  Print,  in  the  Quarto  Edition  of  my  Set- 
tlement-Cases, N*^.  166.  Page  516:  Where  it  may  be 
it^w  at  large. 


wcdnefday,  Rcx   vcffus  Bankcs,    Efq;    et   al'. 

1  Feb.  1764.  ^  '  -I' 


u 


PON  Monday,    the   laft   Day   of  laft  Michaelmas  Term, 

,..^>.   Mr.  Morton  Ihewed  Caufe  againll  a  Rule,  made  upon  "John 

V.  II  G.\.2ankes,  Efq;  Lord  of  the  *  Leet  for   the  Btirroiigh  Manor  or     I 

^'  ^  ^'      Lordlhip  of  Corfe-Castle  in  the  lile  oi Purheck  in  the  County 

of  Dorf't,  and  alio  upon  Robert  Hann  'Steward  of  the  faid  Leet, 

and  alio  upon  Henry  Eankes,  Efq;   the  Bailiff  o^  th&  laid  Leet  and 

Burrough,  and  alfo  upon  David  Hibbs  the  Deputy-Bailiff  of  the 

faid  Leet  and  Burrough  ;  and  alfo  upon  John  Bipop,  John  Weljh, 

George   Burgifs,    Chrifophcr   Summers,    James  Hayiuard,   George 

Clarke  Butler,  William  Havelland,  George  Befi,  John  Briggs,  Tho~ 

tuas  Edmonds,  Robert  Cole,  George  Ofmond,  William  Butler,  Tho~ 

}}ias  Ojrnond,  David  Ralls,  John  Stocklcy,   T'homas  Caijh,   William 

K»rman,  Thomas  Norjnan,  William  Ralls,  John  Roe,  John  Roe,]\in. 

2  Henry 
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Jienry  Mofs,  and  Robert  Beere,  the  Jury  fumnioncd  and  ready  to  he 
returned  to  the  faid  Court  of  the  faid  Leet  on  the  25th  Day  of  0<:-- 
tober  laftj  to  lliew  Caufe  why  a  Writ  or  Writs  of  IVI  and  am  up 
Ihould  notilTue,  direfted  to  them,  requiring  them  the  faid  Lord  of 
the  Burrough  and  his  faid  Steward  to  hold  a  Court  Leet  in  and  for 
the  laid  Burrough,  Manor  or  Lordfliip  of  Csr/^-C^T/ZA';  and  requi- 
ring tlie  laid  Henry  BankesJ^or  in  his  Ablence  the  laid  David  Hihbs, 
to  return  and  deliver  unto  the  faid  Court-Leet  the  Panne;. 
or  List  of  the  Jury  by  him  the  faid  David  Hibbs  fummoned  oa 
the  24th  Day  of  OStober  laft ;  and  requiring  Him  the  faid  Robert 
Hami,  at  the  faid  Court  fo  to  be  holden,  in  the  ufual  Manner  to 
SWEAR  THE  SAID  JuRY;  and  alfo  requiring  them  the  aforefaid 
Jurors  fo  impannclkd  and  ready  to  be  returned  as  aforefaid,  to  be 
J'wom  in  due  Form  at  the  faid  Court,  and  then  and  there  to  pro- 
ceed TO  the  Election  of  a  Mayor  oJ'  the  faid  Burr@ugl>  of 
Corfe-Cajlle  for  this  prefent  Year,  and  to  do  every  Acl  necejjdry  to 
be  done  by  them  or  any  of  them  refped;ively  for  that  Purpofe, 
according  to  the  Form  of  the  Statute  in  fuch  Cafe  made  and 
provided. 

The  Cause  then  fliewn  by  Mr.  Morton  was  7iot  upon  the 
Merits :  (for  -which,  fee  the  Cafea  of  T^intagel,  Hil.  8  G.  2.  B.  R. 
and  Rex  v.  Newjham  et  al.  Common-Council-Men  of  Carmar- 
then, P.  1755,  28  G.  2.  B.  R.)  He  only  objeded  to  the  Want 
of  Notice  to  the  Mayor  de  faclo ;  who  ought  (He  fiid)  to 
have  been  made  a  Party  to  this  Rule,  being  in  Pofjcfion  of  the 
Office  already;  and  ought,  in  common  Juftice,  therefore  to  be 
heard  in  Defence  of  his  Right,  before  the  iilliing  of  a  Mandamus 
to  proceed  to  the  Election  of  another  in  his  Stead. 

And   He  cited   the   Cafe  of  St.  Michel,  Rex  v.  *  Scawen,  In  '  Or  rather 
Michaelmas  Term  1753.   27  G.  2.  [See  the  Rule-Book  of Monday^^^  'i  i""'/ 
next  after  15  Days  of  St,  Martin,  27  G.  2.]  Where  this  Matter  wrrdour°   " 
was  fettled  upon   long  Argument  a.nd  folemn  Determination,  as^howasLord 
He  faid.     [But  I  doubt  of  the  Solemnity  of  it;   becaufe,  though  °^''^-^^'''"°''' 
I  was  in  Court  upon   that  Day,  I  took  no  Note  of  it.     Lord 
Ch.  J.  Lee  was  then  abfent.] 

The  Court  were  of  the  fime  Opinion,  in  the  prefent 
•Cafe;  and  ordered,  that  the  Rule  fhould  be  amended  by  infertin'J- 
the  Name  of  Mr.  Price  the  Mayor  dcfaStoi  and  that  He  Ihould 
be  ferved  with  it. 

Afterwards,  {viz.  on  Saturday  laft,  28th  January,)  Mr.  Mor- 
ion, on  Behalf  of  the  Defendants,  Ihewed  Caufe  againft  making 
.the  Rule  abfolute. 

He 
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He  infifted  (ift.)  That  this  Election  of  the  Mayor  de  faSIo  was 
NOT  APPARENTLY  aJid  CLEARLY  fuch  a  One  as  was  merely  co- 
lourable only  and  void  :  (adiy.)  That  if  it  was,  yet  the  Profecutor$ 
would  not  be  intitled  to  this  fpccial  Mandamus,  but  only  to  a 
"■encral  One. 

o 

To  prove  the  ift.  Point,  "  That  only  fuch  an  Eledion  can  be 
"  a  fafficient  Foundation  for  the  Court's  granting  a  Mandamus," 
He  cited  the  abovementioned  Cafe  of  Tintagel,  H.  S  G.  2.  B.  K. 
where  Pajkow  Hojktns  and  Robins,  were  the  Contenders  for  the 
Mayoralty ;  and  Robins  was  tlie  Mayor  de  faSlo ;  and  the  other 
applied  for  the  Mandamus,  which  was  in  that  Cafe  granted :  But 
the  Court  declared  againj}  granting  fuch  a  Mandamus,  if  they 
fhould  conceive  the  leaft  Doubt  in  the  World  concerning  the 
Lawfulnefs  of  the  pretended  Eledlion,  and  unlefs  it  was  the 
ckarejl  Cafe  imaginable ;  and  profefled,  that  they  would  not 
grant  the  Writ,  previous  to  an  Information,  but  where  it  fliould 
appear  to  be  a  very  clear  Cafe  "  that  there  had  not  been  a  due 
"  Eledlion."  For  if  there  was  any  Doubt  concerning  the  Law- 
fulnefs of  the  Eled:ion  that  was  fet  up,  the  Truth  of  it  ought  to 
be  left  to  be  tried  in  an  Information  in  the  Nature  of  a  ^0 
Warranto. 

Lord  Mansfield  propofed,  that  the  Counfel  for  the 
Defendants  fhould  file  their  Affidavits;  that  the  Profecutor's 
Counfel  might  be  able  to  judge,  Whether,  upon  the  Affidavits 
on  both  Sides  compared  together,  it  was  a  doubtful  Eledtion  and 
fit  to  be  tried  upon  an  Information  in  Nature  of  a  ^w  Warranto; 
Or  v/hether  it  was  a  mere  colourable  Elc&ion  and  clearly  void.  For, 
if  the  former  fhould  prove  to  be  the  Cafe,  the  Court  ought  not  to 
grant  a  Mandamus :  In  the  latter  Cafe,  They  ought.  But  ftill. 
He  faid,  this  special  Mandamus,  which  co7ifined  it  to  the  very 
Individuals  who  were  fummoned  on-  the  24th  of  OBober,  was 
certainly  wrong:  So  that  the  Rule  can  not  be  made  abfolute  in  its 
prefent  Form. 

Whereupon  Mr.  Morton  confented  to  file  his  Affidavits : 

And   Mr.  Serjeant  Davy,  who  was  for  the  Profecutor,  inti- 
mated that  if  He  Ihould  find  it  to  have  been  only  a  doubtful  or 
•  N.  B.  In  a  qutfionable  Eledtion,  He  would  not  purfue  the  Rule  any  further.* 

Caie  of  Rex 

V.  Holmes,  H.  9  G.  2.  B.  R.  Lord  Hai-ihijicke  mentioned  the  Cafe  of  Tintagel  as  the  only  Cafe  where 
fijch  a  Mandamus  had  bct-n  granted  :  And  he  faid,  The  Reafon  of  it  was,  becaufe  it  was  a  quite  char 
Cafe ;  aiid  the  Corporation  was  without  a  IVIayor.  Otherwifc,  he  faid,  It  would  not  have  been  granted. 

Adjourned, 
for  a  few  Days. 
J  Four 


Hil.  Term  4  Geo.  5.  B.  R.  145^ 


■ '  Four  Days  afterwards — Mr,  Serjeant  Davy,  having  read  over 
the  Affidavits  filed  on  the  Part  of  the  Defendants,  was  content 
to  give  up  his  Rule,  in  Cafe  the  Defendants  would  not  infifl; 
upon"^  C^j. 

But  Mr.  Bankes  not  being  willing  to  quit  his  Claim  to  Cofls 
on  the  Rule  being  difcharged,  that  Point  was  litigated. 

The  Court,  having  heard  both  Sides,  thought  it  rea- 
fonable,  upon  the  Circumftances  difclofed  to  them,  to  difcharge 
the  Rule  without  Cofls. 

Rule  disgharged. 


Tuliett  verfus  Linfield.  ¥X^%1^. 


UPON  Majler  Owetu's  Report  concerning  the  Regularity  of 
a  Judgment,  the  Queflion  was,  "  Whether  a  Month'% 
♦*  Time  to  plead,  (which  had  been  given  to  the  Defendant  by  a 
*'  Judge's  Order,)  fhould  be  underflood  a  Calendar  Month,  or  a 
*'  Lunar  One," 

The  Attorney  for  the  Plaintiff,  underflanding  it  in  the  latter 
Senfe,  had  figned  Judgment  after  4  Weeks  were  expired,  but 
ivitbin  the  Calendar  Month  :  Which  the  Defendant  complained 
of,  as  an  Irregularity  j  and  it  was,  of  Courfe,  referred  to  the 
Mafler. 

The  Court  were  unanimoufly  and  clearly  of  Opinion, 
**  That  it  was  to  be  underflood  a  Lutiar  Month,  ov  four  Weeks.'' 

They  faid  that  in  all  legal  Proceedings,  a  Month  means  four 
Weeks. 

On  ^lare  impedits  indeed.  Six  Months  are  underflood  to  be 
fix  Calendar  Months.  But  that  is  (as  Mr.  Juflice  Wilmot  obferved) 
becaufe  it  is  manifefl  from  the  Words  of  the  Statute  of  13  jE,  i. 
{W.  2.)  c.  5.  that  by  fix  Months,  Half  "i.  Tear  is  there  meant. 
*'  The  Words  are — If  Pie  recovers  his  Pi-ei"entation  within  fix 
**  Months,  Damages  ihall  be  given  to  Half  a  7\'ars  Value  only." 

And  Mr.  Juflice  Denison   faid,  there  was  a  Diflincfion 

ietween  the  'Temporal  and  the  Etcclefiafical  Law,  in  interpreting 

Part  IV.  Vol,  III.  Lll  this 
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ors. 


this   Term  ^^MoJith:"  T\\t  forr?ier  underllands  it  to  he  Lunar  i 
the  J^iitter,  to  be  Calendar. 

.f , ..  Per  Cur'  unanimoufly 

Rule   discharged. 


Rex  '  verfus    Ju dices    of   the    Peace    for    the    City   of 

London. 

"R.  Dunnmg,  fupported  by  Mr.  Attorney  General  fNortotiJ 
njoved  for  a  Mandamus  to  be  diredled  to  the  Juftices,  to 
proceed  upon  a  Matter  depending  before  them,  upon  an  AppH- 
cation   regularly  made   to  them    before  the  Repeal  of  the   46  th 
•  P-  345-  f'f  Claufe*  of  the  Ad:  of  i  G.  3.  c.  ij.  by  the  KCi  of  2  G.  3.  c.  2 : 
"  thf  Re'lLr  ^^^*^^^  Application  had  been  duly  and  in  due  Time  made  by  Jane 
"ofinfol-     Lawry  againft  William  Milner,  a  Debtor  in   their  Prifon,  upon 
"  vent  Debt-  {{^g  Compulfory  Claufe  in   the  former  Ad,  then  fuhfifling  in  its 
full  Force  ;  and   upon   fuch  Application,  All  the  Requijites  had 
been  complied  "with  by  all  the  Parties  concerned}  and  Milner  had 
appeared,  and  given  in  a  Schedule  of  his  EfFeds  on  Oath,  and 
had  ajjigned  them  over  for  the  Benefit  of  liis  Creditors ;  But  the 
Court  of  Quarter-Seffions,  in  whom   'JurifdiSlion  was  thus  pro- 
perly attached  before  the  Repeal  of  the  Cla.ufe,  voluntarily  and 
without   Neceffity  or  fufficient  Reafon,  and  without  the  Defire 
or  Confent  of  any  of  the  Parties,   adjourned  the  Matter  till  a 
Day  which  was  fubjequent  to  the  Time  when  the  Repeal  of  the 
faid  Compulfory  Claufe  took  Place. 

They  urged,  that  as  the  Jurifdidion  was  fully  attached  in 
the  Juflices,  ivhiljl  the  Claufe  fub/i/lcd;  And  as  the  Parties  con- 
cerned had  exadly  complied  liuth  all  Reqiiiftes ;  And  as  the  Pri- 
foner  had  fworn  tohis  Schedule,  and  ahually  affigned  his  Effeds 
for  the  Benefit  of  his  Creditors,  and  thereby  dhcfed  Himfelf  of 
his  All,  and  rendered  Himfelf /?/i!^V^  to  Felony  if  forsworn -,  it 
would  be  hard  upon  all  the  Parties,  if  the  Repeal  fhould  be  con- 
ftrued  as  meant  or  intended  to  include  this  Cafe;  but  particularly 
hard  upon  and  exceedingly  injurious  and  cruel  to  the  Prifoner,  if 
He  fliould  not,  ;ifter  all  this,  be  intitled  to  his  Dijcharge  out  of 
Prilon.  Therefore  They  infilled,  that  the  Repeal  did  not  extend 
to  this  Cafe,  according  to  the  true  Intention  of  the  Legillature. 
And  it  would  be  contrary  to  Law  and  Juftice,  that  the  A^  of  a 
Court  fhould  work  a  Wrong  to  the  Party.  The  Jurifdidion  was 
fully  attached  in  the  Court  of  Quarter-Seffions,  upon  the  Appea- 
rance ol  All  the  Parties  on   the  26th   of  September,  and  their 

com- 
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complying  with  all  Requilites.  Then  the  faid  Seflions  adjourned 
it  to  the  19th  of  OSlober ;  which  was  llill  within  Time;  for  the 
llepeal  takes  Place  only  from  and  after  the  igZ/i  of  November 
(176 1  :)  And  AH  the  Parties  then  attended,  and  had  done  every 
'Thin?  incumbent  upon  them.  But  on  this  19th  oi  OSloher  1761, 
the  Lord  Mayor  declared,  that  He  had  promifed  one  Webjier,  an 
Attorney  concerned  againft  Mllner,  "  That  Milner  fhould  not  be 
"  difchargcd  that  Day."  Whereupon  the  Court  of  Seffions  re- 
manded Milner :  And  then  the  Repeal  took  Place,  But  as  this 
was  the  Ad:  of  the  Court,  they  ought  to  proceed  to  do  all  fub- 
fequent  Adts,  and  complete  the  Jurifdiclion  o7ice  attached  in  them. 

But  Lord  Mansfield  was  very  clear,  and  y/// the  Reft 
of  the  Court  concurred  with  Him,  "  That  no  Jurifdidion  now 
"  r?//;rt/w^  in  the  Seflions." 

Great  Inconveniences  were  found  to  arife  from  this  compul- 
fory  Claufe.  The  Legiflature  had  the  whole  Affair  under  their 
Conlideration  :  And  They  have  not  thought  fit  to  referve  any  Ju- 
rifdidion  to  the  Juftices,  after  the  19th  of  November  1761. 
Their  Words  are,  "  That  froin  and  after  that  Day,  fo  much  of 
"  the  former  Ad:  as  relates  to  Creditors  compelling  Prifoners 
"  charged  in  Execution  to  deliver  up  their  Eftates,  and  to  fuch 
"  Prifoners  being  thereupon  difcharged,  Ihall  be  and  the  fame  is 
*'  hereby  repealed  to  all  Intents  and  Purpofes  ivhatfoever." 

And  it  is  plain,  that  They  doubted  "  Whether  thofe  Words 
"  would  not  have  extended  fo  far  as  to  render  the  Prifoner  free 
"  from  a  Profecution  for  any  Perjury  committed  upon  that  Claufe; 
*'  prior  to  the  Repeal :"  For  They  add  an  exprefs  Provifo,  "  That 
"  this  k&.JJ:all  not  extend  or  be  conftrued  to  extend  to  pardon, 
"  indemnify  or  difcharge  any  Perfon  who  hath  incurred,  or  before 
"  the  faid  igth  Day  of  November  1761  /hall  incur  any  Ptnalty 
"  or  Forfeiture  by  committing  any  Offence  againft  the  faid  Adl 
"  of  the  firft  Year  of  his  prefent  Majefty's  Reign  ;  but  that  every 
"  fuch  Offender  Ihall  be  liable  to  the  Forfeitures  and  Penalties 
"1  incurred,  or  before  the  faid  19th  of  November  1761  to  be  in- 
"  curred,  under  the  faid  Ad,  as  if  the  faid  Ad  had  not  heen.  re- 
"  pealed,  and  had  conti-nued  in  full  Force." 

Therefore,  whatever  may  be  the  Harddiip  of  this  particular 
Cafe,  We  have  720  Foundation  to  fupport  our  iifuing  fuch  a  Man- 
Aavms  as  is  prayed- 

Nothing  taken  bv  the  Motion. 


Rex 
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Mnnd^v  6  p^g^    verfus  Inhabitants  of  Winterbourn. 

roi-i.  1764.  -' 

This  Cafe  is  already  printed  and  publifhed  in  the  Quarto  Edition 
of  my  Settlement  Cases,  N''.  167.  Page  520,521.    But 
there  is  a  fmall  Error,  in  faying,   "  that  Mr.  Selwin  and  Mr. 
"  A?r;7i5«  had  obtained  the  Rule:"  It  fliould  be,  "  Mr.  Se/wyn  . 
*'  and  Sir  Fletcher  Norton." 


Saftrday  1 1  Rex  vsrfus  Inhabitants  of  St.  Andrew's,  Holbourn,  and 

fccb.   1764.  ''  /-,         y^  1  n  r 

St.  George  the  Martyr. 

ON  Friday  nth  November  1763,  Mr.  Solicitor  General  f Nor- 
ton) moved  for  a  Certiorari,  to  be  diredied  to  the  Juftices  of 
Peace  for  the  County  oi Middlefex,  to  remove  into  this  Court  an  Or- 
der of  Seflions,  made  by  them  at  their  laft  Hicks  s-Hall  SeiTions, 
quafhing  a  Scavenger's  Rate,  and  making  a  new  One.  And  he 
prayed  this  Certiorari,  notwithftanding  the  Claufe  in  the  Ad:  of 
zJV.&M.  ft.  2.  c.  8.  §  12.  Which  fays,  "  That  Perfons  ag- 
"  grieved  may  have  Recourfe  to  the  General  Quarter-Seflions  of 
"  the  Peace  to  be  holden  for  the  Place  wherein  the  Matter  of 
"  Grievance  doth  arife ;  And  that  their  Determination  and  Order 
"  therein  Ihall  be  final,  loithoiit  any  Appeal  to  any  other  Court 
"  lohatfoever."  And,  to  juftify  his  Application  for  it,  he  cited 
JRex  V.  'The  Inhabitants  of  St.  Leonard's  Sboreditch,  Tr.  11  G.  i. 
^.  R.  [reported  in  i  Sir  y.  S.  630.]  And  alfo  a  Cafe  between 
St.  John's  Parifti  and  St.  "James's  Clerkenwell ;  (without  menti- 
oning when  it  was  determined,  or  where  to  be  found.) 

A  Rule  was  then  made  to  fliew  Caufe : 

And  on  the  21ft  of  the  fame  Month,  That  Rule  was  made 
abfolute  (without  Defence.) 

The  Order,  being  accordingly  now  removed  hither  by  Certi- 
orari, appeared  to  be  an  Order  made  by  the  Juftices  of  Peace  for 
the  County  of  Middle fex,  at  a  General  Quarter-Seflion  of  the  Peace 
holden  by  Adjournment  at  Hicks' s-Hall  upon  the  18th  of  October 
in  the  Third  Year  of  King  George  the  Third,  upon  the  Appeal  of 
feveral  of  tlie  Inhabitants  ajid  Houfeholders  of  the  Parifhes  of  St. 
Andrew  Holbourn,  above  the  Bars,  and  St.  Geoi'ge  the  Martyr, 
againll:  a  Scavenger's  Rate  made  upon  the  Inhabitants  of  the 
iiiid  Parifhes  for  the  Year  1763,  according  to  a  Pound-Rate  at 
I  Four 
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Four  Pence  in  the  Pound,  and  confirmed  by  two  Juftices  of  Peace 
for  the  laid  County ;  which  Appeal  fet  forth,  "  That  the  faid 
"  Rate  or  Affeffment  o?  Four  Pence  in  the  Pound  was  too  high, 
"  and  that  a  Rate  of  'Three  Pence  in  the  Pound,  together  witli 
"  the  Surplus  in  Hand,  would  raile  a  fufficient  Sum  ;  and  that 
"  the  impofing  a  higher  Rate  was  therefore  prejudicial  to  the 
**  Appellants,  and  illegal,  and  that  they  were  thereby  aggrieved:" 
On  hearing  which  Appeal,  and  Counfel  on  both  Sides,  and  ex- 
amining Witnefl'es  on.  Oath,  and  duly  confidering  all  Circum- 
fiances.  The  Court  of  Seffions  qiiafj  the  faid  Rate  of  AlTeflinent, 
and  thereupon  make,  fettle,  impofe  and  Jet  ^  new  Rate  or  Affeff- 
ment according  to  a  Pound  Rate  at  Three  Pence  in  the  Pound 
for  the  laid  Year,  upon  the  Inhabitants  of  the  Itiid  Parilhes ;  and 
appoint,  impower  and  require  the  Scavengers  to  demand,  gather 
and  colled:  fuch  new  Rate  or  Affeffment  of  and  from  all  and  every 
the  faid  Inhabitants  of  the  laid  Pariilics,  in  the  Manner  therein 
particularly  exprelled. 

The  Exception  taken  to  this  Order,  by  Sir  Fletcher  Norton, 
now  Attorney-General,  and  Mr.  Coxe,  was,  "  that  the  Juftices 
"  at  the  Quarter-Sefhons  have  exceeded  their  JiiriJdiBion,  in  taking 
"  upon  themfelves  to  make  a  new  Rate;"  Whereas  they  have  no 
Power  to  do  any  Thing  more  than  to  quaJJj  that  which  was  ap- 
pealed from,  if  They  Ihould  find  that  the  Appellants  were  really 
aggrieved  by  it. 

Mr.  Stoiae,  on  the  other  Side,  endeavoured  to  fupport  the  Or- 
der of  Seffions,  by  comparing  it  to  the  Cafe  of  an  Appeal  from 
a  Poor's  Rate;  upon  which,  the  Juftices  at  Seffion  have  it  in 
their  Difcretion  (as  He  alledged,)  either  to  make  a  ne-V)  Rate  them- 
felves at  Seffions,  or  to  remand  it  to  the  Church-Wardens  and 
Overfeers  for  tkem  to  make  a  new  One :  In  Proof  of  which  Af- 
fertion,  He  cited  the  Cafe  of  the  Parilh  of  St.  Leonard,  Shore- 
ditch,  in  2  Salk.  483.   in  Point. 

And  He  obferved  and  urged,  that  by  the  12th  Sedion  of  2  W. 
&  M.  ft-  Z-  r.  8.  the  Juftices  in  their  Quarter-Seffions  are  im- 
powcred  to  hear  and  determine  all  Matters  to  them  complained  of; 
And  their  Determination  and  Order  therein  is  made  final. 

However,  if  this  Part  of  their  Order  which  fettles  a  neio  Rate 
fhould  be  eftcemed  going  a  Step  further  than  their  Jurifdidfion 
extends,  yet  their  Order  is  at  lealf  good  fo  far  as  relates  to  the 
QUASHING  of  the  former  Rate. 

But  Mr.  Attorney-General  and  Mr.  Coxe  replied,  that  a  Poors 

Rate  differed  very  much  from  a  Scavenger's  Rate  :  For  the  former 
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'  is  by  the  4-^  EUz.  f.  2.  to  be  made  by  the  Church- Wardens  and 

Overfeers /the  Latter,  by  the  before-mentioned  Ad  2  IF.  &  M. 
c.S.  §  10.  is  diredled  to  be  made  and  fettled  by  the  Conftables, 
Church- Wardens  and  Overfeers  and  Surveyors  of  the  Highways, 
and  fuch  o/lwr  ancient  Inhabitants  as  according  to  Cullom  are 
ufually  prefent  at  the  Eledion  of  Parifli-Officers,  or  the  greater 
Number  of  tbem  prefent. 

They  alledged  alfo,  that  the  Cafe  of  St.  Leonard's,  Shoreditcb, 
in  Salk.  483.  had  been  always  complained  of;  and  is  referred  to 
andexprefsly  contradiSled  hy  the  17  G.  2.  f.  38.  §  6. 

Befides,  the  Quarter-Seffions  have  Power  given  them  by 
4"  EUz.  c.  2.  "  to  take  fuch  Order,  upon  an  Appeal  from  a 
''^Poor's  Rate,  as  to  them  pall  be  thought  convenient:  And  the 
"  fame  is  to  conclude  All  the  Parties."  [See  Sed.  6.] 

But  no  fuch  Power  is  given  to  them  by  this  Statute  of  2  W.  &, 
M.  c.^.  Even  the  12th  Seftion  of  it  only  impowers  them  "  to 
"  hear  and  determine  all  Matters  to  them  complained  of"  concern- 
ing Grievances  by  fuch  Scavenger's  Rates  ^c:  And  such  their 
Determinations  and  Orders  are  to  be  "final  and  ivithout  Appeal." 
But  in  the  prejhit  Cafe  they  have  gone  beyond  their  Boundary ; 
and  have  Themfehes  made  a  new  Rate,  which  They  had  7to  Pre- 
tence of  Authority  to  make;  For,  it  is  to  be  made  by  the  Parilh-  ■ 
Officers  and  the  Body  of  the  Inhabitants,  who  are  charged  with 
the  Payment  of  it:  Whereas  this  ne'w  Rate  of  Theirs,  would, 
upon  the  Suppofition  of  it's  being  a  good  One,  finally  and  ivithout 
Appeal  hind  All  the  Inhabitants,  without  then-  being  even  con- 
fultcd'm  it. 

This  Order  is  therefore  z  bad  One,  and  muft  be  quafhed  in 
toto,  and  ?iot  for  the  latter  Part  only.  And  there  is  no  Harm  in 
this':  For,  if  there  be  an  Overplus,  it  will  go  in  Aid  of  the  next 
Year's  Expence.  But,  on  the  other  Hand,  if  the  old  Rate  was 
to  be  vacated,  after  the  Scavengers  have  made  their  Contracts  for 
the  whole  Year  under  it;  That  might  be  attended  with  great  In- 
convenience. 

The  Court,  being  perfeftly  fitisfied  by  what  had  been 
uro-cd  by  Mr.  Attorney  General  and  Mr.  Coxe,  were  clear  in  their 
Opinion,  "  that  the  Juftices  at  their  Quarter-Seffions  had  no, 
Power  to  MAKE  this  NEW  Rate;  and  quaflied  their  Order  in  toto. 

Order  of  Sessions  quashed  in  toto. 

Rex 
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Rex    verfus   Lyon.  Mondav.  i 

■^  ^  Feb.  1764. 

ON  Thurpay  laft  (the  9th  Inftant,)   Mr.  Clayton,  on  Behalf 
of  the  Profecutor,  fliewed  Caufe  why  the  Recog^iizance  of 

the  Ball  fhould  not  be  dijiharged.^  *  v.  ante, 

p.  10. 

The  Cafe  was  this^ — Lyon  was  indifted  at  Hicks' s -Hall,  for 
Perjury;  and  removed  the  Indidtment  hither  by  Certiorari ;  pre- 
vious to  the  iffuing  whereof,  He  entered  \x\X.o  Recognixance  \\\x!n. 
two  Sureties,  as  ufaal,   "  to  appear  and  plead  in  the  next  Term, 
*'  and  to  give  Notice  of  'Trial,  and  go  to  Trial  in  or  at  the  Sit- 
*'  tings  after  fuch  next  Term,  unlefs   the  Court  fhall  otherwife 
*'  diredlj"  which  Condition  this  Man  was  fo  fiir  from  perform- 
ing, that  He   neither  gave  Notice  of  Trial,  nor  went  to  Trial 
either  in  or  at  the  Sittings  after  the  then  next  Term ;  and,  in 
t\\cfubjequent  Term,  though  He  did  then  indeed  give  Notice  of 
Trial,  yet  inftead  of  going  to  Trial,  He  icithdreiv  his  Record  : 
So  that  this  Recognizance  was    clearly  and    indifputably  become 
FORFEITED;  and  was  agreed  by  Mr.  Stoive,  ofCounfel  for  the 
Bail,  to  be  fo.     But  after  this,  the  Profecutor  had  moved  for 
Cofs  againil:  the  Defendant  Lyon,  for  ?iot  going  on  to  Trial  after 
He  had  given  Notice  that  He  would  do  fo :  Which  Cofts  had 
been  adtually  taxed,  and  then  regularly  and  duly   demanded  of 
Lyon;  And  upon  Non-Fayment  of  them  by  him,  the  Profecutor 
had  obtained  and  executed  an  Attachment  againft  him ;   And  He 
was  noTO  in  Custody  upon  this  Attachment  for  his  Contempt  in 
not  paying  them. 

But,  with  Regai'd  to  the  Merits  of  the  Profecution,  the  Defen- 
dant had  given  Notice  of  Trial  in  the  folloioing  Term,  and  went 
to  Trial  according  to  fuch  Notice;  and  was  acquitted. 

Mr.  Stowe,  on  Behalf  of  the  Bail,  infifted  that  the  Profecutor 
could  have  Imt  One  SatisfaSlion  for  thefe  Cofts ;  tho'  He  might 
'■  have  either  required  them  of  the  Bail,  or  taken  the  Principal  in 
Execution:  But  having  made  his  Election  to  proceed  againlt  the 
Perjon  of  the  Principal,  and  gotten  his  Body  in  Execution,  He 
was  not  afterwards  ftill  at  Liberty  to  proceed  againft  the  Bail ;  who 
remained  no  longer  liable,  after  fuch  EleSiion  made  by  the  Profecutor, 
to  proceed  againft  the  Perfon  of  the  Principal ;  notwithftanding 
the  Recognizance  being  (as  Pie  confeffed  it  was)  ad:ually  forfeited. 

Mr.   Clayton  very  ftrongly  urged,  that,  as  the  Recognizance 

was  acknowledged  to  be  acliially  forfeited,  the  Bail  ought  not,  in 

Point  of  Law  or  Reafon,  to  be  dif charged  from  it,  ////  thefe  Cofts, 

2  which 
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which  were  folely  owing  to  their  Principal's  own  lailful  Default, 
fhould  be  paid  to  the  Profecutor. 

The  Court,  as  then  advifed,  were  inclined  to  think 
that  the  Profecutor,  having  made  his  Eledlion  to  proceed  againfl: 
the  Perfon  of  the  Principal,  and  having  taken  his  Body  in  Ex- 
ecution, could  not,  after  that,  take  further  Remedy  againil  the 
Bail. 

However,  They  gave  Mr.  Clayton  a  Day  or  Two,  to  look 
into  it. 

ADJOURNED. 

Mr.  Clayton,  now,  again  infifted,  that  the  Recognizance  ought 
not  to  be  difcharged,  ////  the  Profecutor  be  paid  the  Cofts  He 
incurred  by  the  Defendant's  not  proceeding  to  Trial  according  to 
his  Notice. 

And  he  urged,  in  particular,  that  by  the  Statute  of  5,  6  W. 
©■  Af.  f.  1 1.  §  3.  *'  If  the  Defendant  profecuting  the  Writ  of 
*'  Certiorari  be  convidcd  of  the  Offence  for  which  He  was  in- 
"  didled,  the  Court  fiiall  give  reafonable  Cofts  to  the  Profecutor 
"  ^c;  which  Cofts  (hall  be  taxed  according  to  the  Courfe  of  the 
"  Court :  And  the  Profecutor,  for  the  Recovery  of  fuch  Cofts, 
"  fhall  within  ten  Days  after  Demand  made  of  the  Defendant, 
"  and  Refufal  of  Payment,  on  Oath,  have  an  Attachment  granted 
"  againfl  the  Defendant,  by  the  faid  Court,  for  fuch  his  Con- 
"  tempt ;  And  the  faid  Recognizance p^ all  not  be  discharged, 
"   TILL  the  Cojls  Jo  taxed  pall  be  paid." 

Therefore  this  Recognizance  ought  not,  he  faid,  to  be  dif- 
charged till  thefe  Cofls  ihculd  be  paid. 

Mr.  Stoive,  for  the  Bail,   alledged  that  this  Adl  of  Parliament, 

made  "  To  prevent  Delays  of  Proceedings  at  the  garter- SeJJions 

"  of  the  Peace,"  relates  only  to  Quarter-Seflions,  not  to  Indiit- 

ments   for  Perjury   found  at  Hicks's   Hall;  which  is  before 

•  y\nd  Co  it    the  Juflices  as  Juilices  of  Over  and  Terminer.* 

was  drtcr- 

^ty'iCafv',  Befides,  This  Claufe,  now  infilled  upon  by  Mr.  Clayton,  begins 

;?f*v.  S/V/w,  thus — "  If  the  Defendant  profecuting  fuch  Writ  of  Certiorari 
i~A2  BR.  "  '-''^  CONVICTED  of  tbe  Offence  for  which  he  was  indidled,  then 
"  the  faid  Court  ot'  King's  Bench  fliall  give  reafonable  Cofls  to 
"  the  Profecutor,  if  He  be  the  Party  injured,  or  a  Juflice  &c,  or 
"  other  Civil  Officer  profecuting  as  an  Ofticer:"  Whereas  this 
Defendant  was  }2ot  con"oi£led;  but,  on  the  contrary,  was  acquitted. 

More- 
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Moreover,  the  Cofls  at  prefcnt  in  ^lejiion  are  not  Cofts  within 
the  Aft  of  Parhament,  even  if  the  Defendant  had  been  conviSied: 
T^hefe  are  Coftsyor  «o/  ^c/«^  on  to  "Trial ;  and  the  Attachment  and 
Execution  are  All  excliijive  of  this  Aft  of  Parhament,  and  not 
within  the  Therms  or  Meaning  of  the  Recognizance. 

But  The  Court  held,  that  as  the  Recognizance  was 
•aBually  forfeited;  and  the  Profecutor  had  had  Cofts  taxed  to  Him 
■for  the  Defendant's  negkdling  to  go  on  to  trial;  and  as  He  had 
received  no  SatisfaSlion  for  thefe  Colls,  (for  the  Man's  Body  being 
in  Cuftody  is  Jio  real  Sat isfa5lio?i  to  Him  for  the  Cofts  j)  there  was 
no  Reafon  for  their  difcharging  the  Recognizance :  For  there  is 
jio  Pretence  for  Perfons  to  apply  for  a  Favour,  without  firft  doing 
"jujiice. 


Wherefore 


Per  Cur. — The  Rule  "  to  fhewCaufe  why 
"  the  Recognizance  Ihould  not  be  dif- 
charged,"  was  itfelf  discharged. 


Rex  vcrfus  Sir  Edward  Simplon.  Monday,  ij 

•'  J-  Feb.  1764^ 

|N  Friday  laft  (the  loth  Inftant)  Dr.  Collier,  in  Con- 
fequence  of  a  Rule  of  "  Leave  for  a  Civilian  to  attend," 
fliewed  Caufe  againft  a  Rule  made  upon  the  Judge  of  the  Prero- 
gative Court  of  the  Archbilhop  of  Canterbury,  to  fhew  Caufe  why 
a  Writ  of  Mandamus  fliould  not  iftue,  direfted  to  him,  re- 
quiring him  '■'■to  ADMIT  of  the  Retractation  of  Edmund 
"  Browne,  One  of  the  Executors  named  in  the  laft  Will  and  Tef- 
'"  tament  of  Sarah  Elizabeth  Angelica  Latour  Widow  deceafed, 
"  of  his  Renunciation  of  the  faid  Will;  and  to  gra?it  a  Pro- 
"  bate  thereof  with  the  Codicils  aniiexed,  to  the  faid  Edmund 
"  Browne  and  u^nne  hayton,  being  the  lurviving  Executors  named 
•*'  In  the  faid  Will." 

The  Doftor  ftated  the  Fafts  to  have  been  as  follows — 

The  Teftatrix  by  her  Will  made  T'hree  Executors,  Two  of 
"whom  were  his  Client  Anne  Layton,  and  this  Edmwid  Browne: 
Which  Edmund  Browne  was  alfo  a  Legatee  in  the  Will,  and  a 
Witnefs  to  it ;  and  fo  alfo  was  Mrs.  Long,  whom  this  Edmund 
Browne  afterwards  married.  There  were  leveral  Caveats  entered, 
and  many  Litigations  about  the  Probate,  and  likewife  about  the 
Validity  of  this  Will   and  the  Codicils  to  it;  In  the  Courfe  of 

Part  IV.  Vol.  Ill,  Nnn  which 
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which  Litigations,  this  Browne  was  two  or  three  Times  ex- 
amined as  a  Witnefs  to  prove  it :  And,  in  Order  to  render  him 
a  good  and  unexceptionable  Witnefs  to  prove  the  Will,  He  had 
no  kls  than  three  Times  formally  renounced  the  Executorjlnpy 
as  well  as  releafed  his  and  his  Wife's  Legacies  under  the  Will. 

There  were  feveral  Se7itences  in  the  Prerogative  Court  in  Favour 
of  the  Will  and  Codicils;  and  AJJirmations  of  them  by  the  De- 
legates upon  Appeal;  and  the  Caufe  remitted  to  the  Prerogative 
Judge;  And  at  length,  after  feveral  Caveats,  Sentences  and  Ap- 
peals, the  Delegates  had  decreed  "  That  Probate  fliould  be  im- 
"  mediately  granted  to  the  faid  Amie  Layion,  under  Seal:"  And 
the  Judge  of  the  Prerogative  Court,  being  ready  to  give  his  Opinion 
(after  the  laft  Litigation  of  all,)  wa.s  Jerved  with  the  prefent  Rule; 
againft  which,  the  Doftor  now  came  to  fhew  Caufe.  (So  that, 
in  Fadt,  no  Probate  under  Seal  was  yet  actually  granted.) 

The  Dodlor  infifted  that  the  Judge  of  the  Prerogative  Court  was, 
after  this  Decree  of  the  Delegates,  merely  Minijierial,  and  had  No- 
thing to  do  but  to  carry  the  Sentence  of  the  Delegates  into  Execution. 

He  aflerted,  that  by  the  Ecclefiaftical  Law  and  by  the  Pradlice 
of  the  Ecclefiaftical  Courts,  'tis  the  conftant  and  eftabliflied  Rule 
•'  NEVER  to  allow  a  RetraSlation  of  a  Renunciation  made  upon 
"  Oath:"  Which  the  Renunciation  at  prefent  in  Queftion  was. 
He  hz%  floor n  "  that  He  has  not  intermeddled  nor  will  inter- 
"  meddle  with  the  Effefts  of  the  Teftatrix ;  hut  renounces  all  Right 
"  of  Execution  of  the  Will :  So  help  him  God."  This  the  Dodlor 
alledged  to  be  the  fettled  Form  of  the  Oath  :  And  this  Oath  this 
Man  took  ;  and  is  confequently  Sound  to  keep.  It  would  be  totally 
ugainil  good  Confcience,  to  difpenfe  with  this  Oath,  in  any  Cafe 
but  where  a  Man  has  been  drawn  into  it  by  Fraud  and  Impo- 
fition. 

He  inflfted  that  by  both  Canon  and  Civil  Law,  it  was  irre-- 
tractable. 

By  the  Canon  Law,  a  Renunciation  fponte  facta  devrfs  the 
Right.  (To  prove  which  Point,  He  cited  the  Decretals  and 
Linwood.) 

By  the  Civil  Law,  atiy  Renunciation  fhall  bind. 

And  He  declared,  that  He  had  examined  their  Books,  and  could 
not  find  any  Liftance  of  a  Retradation  of  a  Renunciation  upon  Oath. 

Where  an  Executor  does  not  renounce,  but  referves  a  Power  to 
come  in  and  prove ;  there  indeed  He  may  come  in  at  any  Time. 

I  He 
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He  mentioned  likewife  a  Common-Law  Cafe,  Broker  v.  Char- 
ter, in  C.  B.  Cro.  Eliz.  92  :  to  prove  "  that  qui  femel  repu- 
*'  diaverit,  fhall  not  be  afterwards  Executor."  There  the  Renun- 
ciation was  only  by  Letter  y  whereas  in  the  prefent  Cafe,  it  was 
upon  Oath. 

He  acknowledged,  that  in  a  Cafe  of  Hay  ward  and  Day,  a  Re- 
traSlation  of  a  Renunciation  ivas  fuffered :  But  that.  He  laid,  was 
upon  the  Foot  oi  Fraud  and  Impojition;  which  He  allowed  to  be 
a  Caufe  fufficient. 

Mr.  Leigh,  on  the  fame  Side,  [viz.  for  Mrs.  Layton,  and  againft 
the  Mandamus,^  cited  He njloe's  Cafe,  9  Co.  37,  38.  and  Hardrefs 
III.  Pawlet  V.  Freak  :  Which  fliews  that  by  our  Law,  if  One  of 
feveral  Executors  proves  the  Will,  this  makes  them  all  Exe- 
cutors, even  though  the  Reft  refufe.  Therefore  (He  faid)  zjoint- 
Probate  would  not  at  all  alter  the  Law:  It  will  ftill  be  exadlly 
the  fame,  as  upon  this  fmgle  Probate.  Why  then  Ihould  this 
Court  oblige  the  fpiritual  Judge,  who  ought  not,  by  their  Law, 
to  grant  it  after  Renunciation,  to  violate  the  Rules  of  his  Court,  to 
NO  Purpofef 

Bcfides,  it  may  be  attended  with  mifchievous  Confequences:  For 
the  Grant  of  Probate  to  this  Edmund  Browne  will  invalidate  his 
and  his  Wife's  T'ejiimony  given  in  Evidence  to  prove  the  Will  j 
•which  may  be  overturned,  perhaps,  upon  fome  future  Conteft 
about  it.     And  many  other  Inconveniencies  may  attend  it. 

Mr.  Attorney  General  (Norton)  contra,  enforced  the  Rule  for 
.a  Mandamus,  by  arguing  to  the  following  Effeft. 

Here  is  no  Probate  at  all,  yet  granted  to  any  Body.  Therefore 
the  only  Queftion  is  "  Whether  a  renouncing  Executor  has  a 
'"  Right  to  come  in  and  demand  Probate,  at  any  Time  before 
*'  Probate  is  at  all  gra?ited  to  any  0?ie." 

This  Queftion  is  fiof  to  be  governed  by  the  Canon  or  Civil, 
'but  by  the  Comman  Law. 

And  by  the  Cofnmon  Law^  an  Executor  who  has  renounced, 
has  yet  a  Right  to  come  in  and  detnand  Probate,  whenever  He 
pleafes,  not-withflanding  fuch  his  Re?iunciation. 

9  Co.  36.  b.  Henfloe's  Cafe,  is  raoft  explicitly  fo.  fV.  p.  37, 
38,  of  that  Cafe.] 

Dyer 
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Dyer  i6o  />.  pi.  42.  Brooke  Ch.  J.  admits  it. 

Hardrefs  1 1 1 .  Fawlet  v.  Frm/^  in  Point. 

The  fame  Doiftrine  is  laid  down  by  the  Lord  Chancellor,  in 
3  Feere  Williams  249.  Robijifon  v.  Pett,  in  Chancery,  before  Lord 
Talbot  1734.   [P.  251.  of  that  Cafe.] 

Agreeable  to  which,  is  the  Cafe  at  a  Court  of  Delegates,  re- 
ported in  I  Salk.  311.  Hoiife  and  Downs  v.  Lord  Petre :  (By 
which  Cafe  it  appears  that  the  Common  Law  Courts  and  the  Spi- 
ritual totally  differ  on  this  Point  j  the  Civilians,  contrary  to  the 
Opinion  of  the  Common  Lawyers,  holding  a  Renunciation  to  be 
peremptory.) 

The  temporal  Courts  formerly  had,  and  many  of  them  ftill  have 
Power  of  granting  Probate.  [See  Henjloe's  Cafe  37  b.  38  a.  b.] 

The  Statute  of  31  £.  3.  c.  1 1.  did  indeed  put  this  Matter  upon 
a  different  Foot. 

But  even  now,  the  Eccle/iajlical  Courts  have  only  a  naked  Power : 
After  they  have  done  their  Duty,  they  have  710  further  Power 
left  in  them.  [See  Henjloe's  Cafe  38a.] 

An  Executor  appointed  by  a  Will  is  to  all  Litents  and  Purpofes 
an  Executor,  affoon  as  aJiy  One  of  the  Executors  therein  named, 
Ihall  have  proved  the  Will. 

It  is  a  temporal  Right :  And  the  Jurifdidlion  of  the  fpiritual 
Court,  beyond  what  is  founded  upon  the  Statute,  is  mere  Ufur- 
p  at  ion. 

The  Executor  is  vejled  with  all  the  Property  of  his  Teftator, 
before  Probate :  And  He  can  do  every  Thing  before  Probate,  but 
bring  an  Aftion. 

The  Spiritual  Court  therefore  have  no  Bufinefs  to  interfere,  to 
prevent  his  obtaining  Probate,  which  He  has  a  Right  to  have. 

The  Oath  upon  Renunciation  is  extrajudicial ,  and  was  impofed 
without   any  Right   or  Authority:  And  the   Dodlor  admits    that 

•  V.  ante,     their  Courts  may  abfolve  the  Party  from  it,   for   *  good  Caufe ; 

^64-  (though,  I  own,  I  have  no  Notion  of  fuch  a  Power  of  Abfolution, 

if  the  Oath  was  really  bittding.) 

The 
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The  Tejlatrix  has  conftituted  Boih  thefe  Peiions  her  Execu- 
tors ;  and  the  Spiritual  Court  has  no  Right  to  feparate  them  :  And 
in  Fad,  Mrs.  Layton  is  poor,  has  pawned  the  Effeds,  and  has 
even  been  in  Prijon  ;  and  we  come,  hcfore  any  Grant  of  Probate  to 
Her,  and  demand  only  to  be  joined  with  Her  in  it. 

If  the  Matter  was  do'abtftd,  yet  the  Mandamus  ought  to  ifjuc, 
and  the  Judge  of  the  Spiritual  Court  be  put  to  make  a  Return  to 
it :  And  then  it  will  come  folemnly  before  the  Court,  upon 
Record. 

To  all  which,  Mr.  Attorney  added  a  very  material  Obfervation, 
*'  That  Both  thefe  Perfons  were  Executors  in  Trust  only,  and 
•*'  had  no  perfonal  Interefi  in  the  EfFedts  of  the  Teftatrix." 

N.  B.  The  Charge  of  Infolvency  was  retorted  upon  Browne. 

Lord  Mansfield — As  Neither  of  thefe  two  Perfons  have 
any  Intereft  of  their  oicn,  in  the  Effedsj  and  Each  charges  the 
Other  with  Infolvency ;  and  here  is  no  Counfel  at  all  on  Behalf  of 
t\\tCeJ}uyq;-Trufts;  It  would  be  much  the  beft  Method,  and  moll 
agreeable  to  Reafon  and  Prudence,  that  Adminijlration  ihould  be, 
by  Conjent  of  all  Parties,  granted  to  fome  third  folvent  Peribn. 

Therefore  let  the  CuJluy-qui-'TruJis  have  Notice  of  this  Propo- 
fal :  And  let  them,  as  well  as  Mrs.  Laytoa  and  Mr.  Browne,  give 
their  Anfwer  to  it. 

For  which  Purpofe,  It  was  then  adjourned. 

This  Motion  now  coming  on  again,  it  appeared,  that  the 
CeJiuy-qui-TruJls  fupported  Browne ;  and  that  though  He  had  no 
Intereft  of  his  own,  yet  He  auled  on  Behalf  of  tho[c  who  wer^ 
concerned  in  Interejl. 

Whereupon  the  Parties  came  into  a 

Rule  by  Consent; 

The  Subllance  of  which  was,  "  That  Probate  fliould  ht 
•"  granted  to  Both ;  but  that  Mrs.  Layton  fhould  }iot  receive 
"  any  more  Money  nor  meddle  any  more  :  And  Browne 
"  was  to  indemnify  Her;  and  to  pay  Her  her  own  Legacies, 
"  and  all  fuch  Cojis  as  She  had  been  fairly  out  of  Pocket." 

* 
The   End   of  Hilary   Term    1764,     4  G.  3. 

Part  IV.  Vol.  III.  O  o  o  Eafter 
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Eafter     Term 
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myfjll!^       The   King   ver/us    Philip   Carteret   Webb,   Efq; 

The  Same  againfi:  the   Same. 

TH  E  Defendant  having  been  indiSfed  for  Perjury,  at 
Hicks' s-Hall,  in  'January  laft,  and  that  Indidment  re- 
moved into  this  Court  by  Certiorari,  He  pleaded  "  Not 
"  guilty"  to  it ;  and  the  Caufe  was  at  Iffue,  and  a  Spe- 
cial Jury  nominated  :  After  which,  the  Profecutor  countermanded 
his  Notice  of  Trial ;  but  the  Defendant  chofe  to  bring  it  on  by 
Provifo,  and  it  flood  for  Trial  at  the  firft  Sittings  in  this  Term. 
In  the  Interim,  viz.  at  the  SefTions  next  preceding  this  prelent 
Term,  the  Profecutor  got  a  new  Indidlment  found  at  Hicks's- 
Hall:  And  Yefterday  (the  firft  Day  of  this  Term)  the  Profecutor's 
Counlel  moved  for  Leave  to  qjjash  their  own  Lidi.iment,  being 
(as  they  faid)  infufficieiit  and  defeS?ive ;  and  having,  as  they  con- 
ceived, fupplied  thofe  Infufficiencies  and  Defefts  in  their  new 
Indidtment ;  upon  which,  they  declared,  that  they  intended  to 
proceed  as  faft  as  they  could;  but  fhould  not  proceed  upon  the 
old  One,  as  it  would  be  quite  fruitlefs  to  do  fo  when  they  knew 
it  to  be  defedlive. 

And  they  cited  Sir  William  Withipole\  Cafe  in  Cro.  Car.  i  34, 
147.  and  the  Cafe  of  the  King  againft  John  Swan  and  Elizabeth 
Jefferys  in  Mr.  Juftice  FoJler%  Book  of  CroTs.n  Law  p.  104. 

This  Motion  was  oppofed  by  the  Counfel  for  the  Defendant; 
who  endeavoured  to  reprefent  it  as  a  mere  artful  Scheme  to  keep 
up  a  frivolous  Profecution  hanging  over  an  innocent  Man's  Head, 
without  any  real  Foundation,  and  with  Intention  to  flur  his 
Chanidcr  and  Cfedit. 

The 
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The  Motion  was  adjourned  to  this  Day:  And  being  now  taken 
up  again,  and  the  Point  difcuffed,  It  ended  in  a  Rule  by  Con- 
fent,  that  the  new  Indidtment  fhould  in  all  Refpeds  ftand  in  the 
Place  of  the  Old,  and  all  Things  whatfoever  remain  in  ftatu 
quo,  exatflly  as  if  it  had  been  the  Cafe  of  an  Amendment.  The 
Rule  was  drawn  up  in  thefe  Words — "  By  Confent  of  the  De- 
"  fendant  in  thefe  Caufes,  now  prefent  in  Court;  and  of  Mr. 
"  Serjeant  Glynn,  Mr.  Recorder  of  London,  Mr.  Stow  and  Mr. 
"  Dumiing,  Counfel  for  the  Profecutors  of  the  two  Indidlments; 
"  It  is  ordered  that  the  firfl;  Indidment  be  quailied ;  And  that 
"  the  fecond  Indidtment  fhall  be  fubftituted  and  put  in  the  Place 
"  of  the  Firft ;  and  fland  in  the  fame  Condition,  to  all  Intents 
"  and  Purpofes  whatfoever.  And  the  fiid  Counfel  for  the  Pro- 
"  fecutors,  being  called  upon  to  name  the  Profecutor  or  Profecu- 
"  tors  of  the  faid  Indidlments,  declared,  that  they  were  autho- 
"  thorized  by  Mr.  "James  Phillips  the  Attorney  concerned  in  car- 
"  rying  on  thefe  Profecutions,  to  fay,  that  yohn  Wilkes  late  of 
*'  Great  George  Street,  Wejlminjler,  Efqj  is  the  Profecutor  of  the 
"  faid  two  Indi6tments." 

"  By  Confent  of  Mr.  Serjeant  Glynn,  for  the  Profecutor.    By 
"  Confent  of  Mr.  Attorney  General,  for  Defendant." 

"  By  the  Court." 

But  The  Court  declared  their  Opinion,  That  a 
Motion  on  Behalf  of  a  Profecutor ;  "  for  Leave  to  qu<ijl^  bis  own 
"  Indiclment"  was  by  7io  Means  a  Motion  of  CourJ'c ;  more  ef- 
pecially,  after  having  put  the  Defendant  to  Expence,  or  having 
been  guilty  of  unnecellary  or  affefted  Delay:  And  Mr.  Jufticc 
Wilniot  cited  the  Cafe  of  the  King  v.  Moore  in  2  Sir  y.  S.  946, 
where  an  Indidment  for  Perjury  having  been  removed  by  Certi- 
orari, and  the  Defendant  having  paid  Colls  for  not  going  on  to 
Trial,  the  Profecutor  afterwards  moved  to  quafli  it ;  which  the 
Court  refiijed,  unlefs  He  would  fubmit  to  pay  Cojis. 


Marder  et   Ux.    verfus  Lee.  ff'"'''''^/  '^ 

•'  Mav  176J.. 


May  1764. 


UPON  the  laft  Day  of  Hilary  Term  laft,  Mr.  "Thurlow,  on 
Behalf  of  the  Plaintiffs,  Ihewed  Caufe  againft  a  Rule  which 
had  been  obtained  upon  the  Motion  of  Sir  Fletcher  Norton,  "  for 
"  the  Plaintiffs  to  Ihew  Caufe  why  the  Judgment  and  Writ  of 
"  Fieri  Facias  executed  thereon  fliould  not  hefefajlde,  with  CoJls; 
"  and  the  Sum  of  172/.  zs.  bd.  levied  by  the  Sheriff  of  Dt"i;o«, 

"  be 
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**  be  paid  to  the  AJjignees  of  the  Defhidafit  under  a  Commiifion 
"  of  Bcvikruptcy  illued  againfl  him  on  the  i2th  Day  of  Ma_y  iaft." 

The  Cafe  appeared  to  be,  that  Lee  the  Defendant  had  entered 
into  this  Warrant  of  Attorney  "  to  confefs  a  Judgment  to  tlie 
"  ffof nan 'Phintlff,  dumfola";  And  She  afterwards  wr/rr/c'^/ Ma R- 
DER  the  iW^w-Plaintiff :  After  which  Marriage,  the  Judgment 
was  entered  up  by  the  Husband  andWfe. 

The  particular  Dates  of  thefe  feveral  Tranfaftions  were  as  fol- 
low— The  Warrant  of  Attorney  "  to  contefs  the  Judgment"  bore 
Date  in  December  1762.  The  Plaintiffs  intermarried  in  February 
^763.  The  Judgment  was  entered  up  in  May  ij^t,-  Soon  after, 
the  Execution  was  taken  out,  and  executed  :  And  the  Money 
levied  remains  in  the  Hands  of  the  Sheriff. 

The  Question  was,  "  Whether  this  Judgment  thus  entered 
*'  up  by  the  Husband  and  Wfe,  be  regular,  or  not." 

Sir  Fletcher  Nortori's  Objedion  to  it  was,  That  the  Warrant  of 
Attorney  did  not  juftify  this  Entry  in  the  Name  of  the  Hus- 
band and  Wfe.  For  the  Warrant  is  a  nahd  Power,  not  coupled 
with  an  Intereft:  Which  Power  is  determined  by  the  Woman's 
Marriage. 

But  at  lead,  the  Plaintiffs  ought  to  have  applied  to  the  Court, 
and  done  this  under  their  SanSlion. 

If  a  Warrant  be  given  "  To  enter  up  Judgment  at  the  Suit 
*'  of  Tito  Perfons ;"  and  One  dies;  the  Survivor  of  them  can  not 
enter  it  up. 

Mr.  Thurlow,  on  the  contrary,  infifted  that  the  Judgment  was 
regular. 

The  Warrant  "  to  confefs  a  Judgment"  is  not  a  naked  Power; 
hut  a  Power  coupled  with  an  Intercjl :  And  the  Marriage  of  the 
Woman  to  whom  it  was  to  be  confeffed,  can  be  no  Revocation  of 
it;  whatever  might  have  been  the  Cafe,  if  She  had  *  given  fuch 
a  Warrant  "  to  confefs  Judgment  to  another  Perfon,"  and  then 
married.  [*  See  i  Shower  gi.  and  i  Salk.  117.  which  differ  on 
^liis  Head.  The  former  fays,  "  that  in  fuch  Cafe  you  may  file  a 
*'  Bill,  and  enter  Judgment  againftBoth:"  The  Latter,  "that 
"  it  would  be  a  Revocation  of  her  Warrant."] 

I  Salk.  117.  p.  9.   //.  I  Ann.  B.  R.  is  in  Point.     "  A  War- 

*•  rant  of  Attorney  was  given  to  confefs  Judgment  to  a  Feme  Ible; 

2  "  who 


f 
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"  who  afterwards  married.  The  Court  gave  Leave,  notiijhb- 
"  Jlandmg  the  Marriage,  to  enter  Judgment;  For  that  the  Au- 
"  thority  fliall  not  he  deemed  to  be  revoked  or  countermanded  ; 
"  becaufe  it  is  for  the  Hufband's  Advantage:  Like  a  Grant  of  a 
"  Reverlijon  to  a  Feme  fole,  who  marries  before  Attornment ; 
"  yet  the  Tenant  may  attorn  afterwards." 

Mr.  Juftice  Denison  thought  the  Marriage  to  be  no  Re- 
vocation of  this  Authority.  He  only  doubted  whether  the  Judg- 
ment could  be  thus  entered  up,  without  Leave  of  the  Court. 

Mr.  Juftice  WiLMOT  thought,  that  the  Cafe  of  the  Sur- 
vivor (mentioned  by  Sir  F/etcher  Norton)  almoft  governed  the  pre- 
fent  Cafe.  And  He  obferved,  that  the  better  Way,  in  the  Cafe 
now  before  the  Court,  would  have  been.  To  have  entered  up 
the  Judgment,  as  before  the  Marriage. 

Lord  Mansfield  thought  it  would  be  hard,  that  this 
Judgment  ihould  be  fet  afide;  if'  the   Plaintiffs   might,  upon  a 
previous  Application,    /jave  had  Leave  to   enter   it   up   in   this 
.Manner. 

The  Rule  was  then  enlarged,  that 

The  Court  might  advife.*  'V.  izMod, 

383.  Reign- 
olds  'u.  Davis,  S.  P.  left  undetermined.      Note  ;  That  Cafe  is  wrong  ftated  in  the  Tahle  of  that  Book: 
It  ftatcs,  "  that  the  Feme  {q\c  gave  the  Letter  of  Attorneyj"  whereas  it  was  given  to  Her. 

The  Court  now  declared  their  Opinion  to  be,  "  That 
"  the  Judgment  was  irregular,  for  want  of  a  previous  Leave  of 
"  the  Court  to  enter  it  up."  They  held,  that  in  Order  to  war- 
rant this  Entry  of  the  Judgment,  there  ought  to  have  been  an 
Application  to  the  Court  for  Leave  to  enter  it  up  thus,  founded 
upon  a  proper  Affidavit  proving-  the  Marriage  between  the  Plain- 
tiffs: Upon  which,  a  Rule  of  Court  fl:iould  have  been  obtained, 
giving  Leave  to  enter  up  Judgment  accordingly.  But  as  this 
previous  Step  was  not  taken,  the  Judgment  was  irregular,  for 
Kvanf  of  it :  The  Confequence  of  which  was.  That  the  Rule  muft 
be  made  abfolute.  But  They  did  not  think  it  reafonable  to  make 
ihe  Plaintiffs  pay  Cojls, 

Therefore 

Per  Cur'. — Let  the  Rule  be  absolute; 
but  without  Cojls. 

Part  IV.  Vol.  IIL  Ppp  Rex 
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Monday,  14  Rcx  vei'fus  Robotham. 

May  1765. 

THIS  was  ■!iConviEi'ion  upon  the  Hawkers  and  Pedlars 
Aft  9,  10  /iT.  3.  c.  27.  §  I  and  3.  removed  into  this  Court 
by  Certiorari. 

Upon  it's  coming  on  in  the  Crown-Paper,  the  Convidlion  was 
quaflied,  for  a  manifeft  Miftake  of  the  Juftice  of  Peace  who  con- 
vifted  the  Defendant.  For,  though  the  Defendant  had  a  regu- 
lar Licence  for  travelling  &c,  with  a  Horfe  (commonly  termed 
by  thofe  People  a  HoRSE-L/c^«f^;)  yet  the  Juftice  had  convidled 
him,  becaufe  He  travelled  with  two  Horfes,  and  had  not  a  Li- 
cence to  produce  for  each  Horfe  with  which  He  fo  travelled  : 
(Which  the  Statute,  as  it  appears  by  the  printed  Statutes,  doth 

•  See  Seft.  i.  *  not  require.) 

ani  Sed.  4. 

On  Saturday  i  ith  February  laft,  Mr.  Serjeant  Hewitt  took  the 
Exception :  And 

Mr.  Serjeant  Nares  owned  it  to  be  fatal ;  but  propofed  to  refer 
it  to  Me,  to  award  full  Satisfadion  to  the  Defendant,  both  for  his 
Cofls  and  Damages :   For  the  Juftice,  He  faid,  had  been  drawn 

•  N.B.  The  into  this,  by  an  *  Error  in  Mr.  Burns  Juftice,  (p.  348.  in  the 
Error  is  «./  ThivA.  Edition  in  Folio;)  Title  "  Hawkers  and  Pedlars;"  where 
Lin  the"'  the  Word    "Horfe"   is   (by  Miftake)  put  for  "Tear." 

Ja  of  Parli- 
ament itfc-If.     See  "Dr. Burn's  HiAory  of  the  Poor-Lawsi  with  Obfervations ;  P.  Z75.  Title  "  Hawkers 
"  and  Pedlars." 

Lord  Mansfield  fuppofed  it  to  be  only  a  Slip  of  the 
Prefs,  rather  than  a  Miftake  of  the  Author;  And  delired  that 
Mr.  Burn  might  have  Notice  of  it,  in  order  to  fet  it  right  in 
his  next  Edition. 

The  Convidlion  was  quafhed  :  And  a  Rule  of  Reference  to  me 
made  as  above  propofed. 

A^  Memorandum — Upon  my  having  taken  the  Liberty,  this  Morn- 
ing, privately  to  acquaint  the  Judges,  that  I  had  had  the  Curiofity 
to  fearch  the  Parliament-Roll,  (on  finding  the  Words  of  theAdlto 
be  Nonfenfe,  in  faying  "  for  each  Tear  He  or  She  Ihall  lb  travel 
*'  WITH;")  and  that  I  had  Aiicovcx^d  2.  Blunder  m  this  original 
Adt  of  9,  10  JV.  3.  c.  27.  in  omitting  feveral  effential  Words  which 
ought  to  have  been  inlerted  therein,  and  which  were  inferted  in 
the  annual  A(ft  of  the  preceding  Year,  (namelv,  "for  each  Horfe 
I  '  «  jj-^ 


Eafler  T^erm  4  Geo.  3.    B.  R.         1473 


*'  yifs  or  Mule  or  other  Bcafi  bearing  or  drawing  Burthen  He  or 
*'  She  fhall  fo  travel  with;")  which  Miftake  man ilelily arofe from 
changing  the  aimual  Duty  before  given,  into  a  trietmial  Duty,  (as 
may  be  moft  clearly  feen  by  comparing  the  annual  Adt  of  8,  9  W. 
3.  c.  25.  §  I.  with  the  triennial  One  of  9,  10  TV.  3.  c.  27.  §  i.) 
And  that  Dr.  Bum's  Book  was  certainly  agreeable  to  the  true 
Intent  and  Meaning  of  the  latter  Ad,  whatever  it  might  be  to  its 
Words  ;  and  that  the  Miftake  was  in  the  Statute  itfelf  oi  9, 10  W. 
3.  which  gives  the  Duty  for  three  Years; — 

Lord  Mansfield,  Mr.  Juftice  Wilmot,  and  Mr. 
Juftice  Yates  (Mr.  Juftice  Denison  not  being  prefent)  were 
extremely  clear  "  that  the  Adt  of  Parliament  wasyS  intended; 
and  They  thought  it  ought  to  be  yo  construed.  And  Lord 
Mansfield  defired  me  to  fpeak  to  the  two  Serjeants,  to  come  to- 
gether to  the  Court  of  Kings  Bench  this  Morning,  in  order  to 
have  the  Rule  fet  Right. 

They  accordingly  came  up ;  and  His  Lordftiip  explained  the 
whole  Matter  to  them. 

But  Mr.  Serjeant  Nares  faying  that  He  had  two  Reafons  for 
giving  it  up ;  One,  that  there  was  another  fatal  Objedlion,  viz. 
*'  That  the  Informer  himfelf  was  the  only  Witnefs ;"  And  the 
Other,  that  He  had  fent  to  the  Hawkers  and  Pedlars  Office,  and 
was  there  informed  *'  that  it  was  their  Pradlice  and  Ufage  ever 
**  fince  this  Aft  of  9,  10  W.  3.  to  require  only  One  Horfe- 
**  Licence  to  be  taken  out  for  travelling  with  feveral  Beafts 
*'  of  Burthen ;"  And  Mr.  Wallace  alfo  [■SiS.  Amicus  Curice)  infor- 
ming the  Court  that  the  late  Lord  Jlardivicke  had  (when  at  the 
Bar)  given  his  Opinion  "  That  though  the  Intentio7i  of  the  Le- 
"  giflature  could  not  well  be  doubted,  and  there  certainly  was  a 
"  Miftake  in  the  Ad:  of  Parliament ;  yet,  as  it  is  worded,  the 
■*'  Commiffioners  could  not  oblige  a  Hawker  or  Pedlar  to  take 
*^  out  more  than  07ie  Horfe-Licence  for  travelling  \N'i.&i  feveral 
■"  Beafts  of  Burthen  ;"  And  that,  accordingly,  the  Commilfioncrs 
never  required  more  than  One  lingle  Horfe-Licence  for  feveral 
Jiorfes ; — 

The  Court  declared,  that  They  only  defired  it  might 
he  underftood,  that  Nothing  had  been  determined  by  them  iipoji  the 
ConfiruBicn  of  this  Ad;  and  that  T\\ty  jhoiild  not  determine  any 
Thing  upon  it,  liithout  hearing  the  Point  argued ;  fmce  the  Usage 
/appeared  to  have  been  to  require  only  a  lingle  Licence  for  a  Num- 
iber  of  Horfes. 

And 
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And  Lord  Mansfield  wiflied  that  the  Commiffioners 
of  Hawkers  and  Pedlars  might  have  Notice  of  what  had  now 
pafled. 

Upon  the  Whole,  No  Alteration  was  made  in  the  Rule  of  laft 
Term  :  But  it  flands  as  it  did  ;  viz. 

*'  By  Confent  of  Counfel  on  both  Sides,  It  is  further  ordered, 
*'  That  it  fliall  be  referred  to  James  Burrow,  Efq;  Coroner  and 
"  Attorney  of  this  Court,  to  fix  and  alfefs  what  Cofls  and  Da- 
"  mages  the  Defendant  has  been  put  to  and  has  really  fuftained  : 
•'  And  that  the  Sum  fo  to  be  allowed  by  the  faid  Mafter,  for 
*'  Cofts  and  Damages,  fliall  be  paid  by  Francis  T'lirner  Blythe, 
"  Efq;  the  Juftice  of  the  Peace  before  whom  the  faid  Defendant 
'*  was  convidted.  And  it  is  laflly  ordered,  that  «(?  ABion  fliall 
*'  be  brought  touching  this  Matter." 


Tuefday,  22  Soulfbv    vcrfiis   Hodsroii. 

May  1764..  J  J  o 

THIS  was  an  A£lion  of  Debt  upon  an  Arbitration-Bond. 
The  Arbitrators  were  to  choofe  an  Umpire,  in  Cafe  they 
themfelves  fliould  not  agree  within  a  limited  Time.  They 
did  not  agree  within  the  limited  Time ;  but  chofe  an  Umpire. 
The  Umpire  accordingly  made  an  Umpirage :  And  they  joined 
in  it. 

The  only  Queftion  was,  "  Whether  the  Umpirage  was  duly 
made  according  to  the  Powers  given  to  the  Umpire :"  Or,  "  whe- 
"  ther  it  wa's  viiiated  and  rendered  void,  by  the  Arbitrators  joiii- 
"  ing  in  it. 

Mr.  Wedderburne  argued  it,  for  the  Plaintiff:  Mr.  Wallace,  for 
the  Defendant.  And  Mr.  Wallace  cited  an  Anonymous  Cafe,  out 
of  I  BuIJir.  184.  Where  Williams  Juftice  fays,  "  that  fuch  an 
"  Umpirage  would  be  bad,"     Notwithftanding  which. 

The  Court  were  unanimous  and  clear,  That  this  was 
the  Umpirage  of  the  Umpire  only.  He  was  at  Liberty  to  take 
what  Advice,  or  Opinion,  or  AlTeffors  He  pleafed. 

•  V.  iBalllr. 

tht^U.5're  ^^-  *  ^'}^^  ^^'^^'^^  ^^^^  cited  at  the  Bar  is  certainly  a  Mijiake, 
joined  with  an  Error  of  the  Reporter.  No  luch  Thing  could  be  faid,  as  is 
the  Arbitra-  ^herc  reported  :   At  leait,  there  could  be  no  Determination  founded 

tors,  in  the 

OrigUal  2  upon 
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upon  it.     It  is  a  Diftinftion  in  Words,  without  any  real  Ditfe- 
rence  in  Senfe  and  Meaning. 

Per  Cur. 

Judgment  for  the  Plaintiff. 


Rex    VerfuS     Smith.  Wednefday, 

A  Conviction  of  the  Defendant  for  trading  as  a  Hawker 
Pedlar  and  petty  Chapman,  without  having  a  Licence,  hav- 
ing been  removed  by  Certiorari  into  this  Court,  and  now  ftand- 
ing  in  the  Crown-Paper, — 

Mr.  Harrifon,  on  Behalf  of  the  Defendant,  took,  this  Objec- 
tion to  it  (amongft  others,)  viz.  That  the  Evidejice  which  the  Juf- 
tice  had  ftated  in  his  Convidion,  was  not  fufficient  to  fupport  his 
Adjudication  "  that  the  Defendant  had  ;^o  Z.iirt'wri?."  The  Charge 
was  "  That  the  Man  had  traded  as  a  Hawker  Pedlar  or  Petty 
*'  Chapman,  in  felling  a  Piece  of  Muflin  &c,  without  having 
*'  a  Licence:"  The  Evidence  ftated  by  the  Juflice,  in  the  Con- 
*'  vidtion,  is  only,  "  That  the  Man  refufed  to  produce  any  Li- 
*'  cence."  Whereas  the  Trading  without  having  any  Licence, 
and  the  rcfufmg  to  produce  his  Licence  (in  Cafe  He  really  has 
One,)  are  quite  distinct  Offences;  and  are  fo  confidered  by  the 
Aft  of  9,  10  /^.  3.  c.  27.  which  gives  quite  dillind  and  different 
Penalties  for  them,  viz.  \il.  for  the  ibrmer,  and  5/.  for  the 
latter.  Refiijing  to  produce  a  Licence  which  a  Man  has,  is,  in  its 
own  Nature,  a  very  different  Thing  from  not  having  One  to  pro- 
duce. And  the  Man's  having  confessed  "  That  He  traded  2.^ 
*'  a  Hawker  Pedlar  and  Petty  Chapman,"  is  no  Ground  for  con- 
vifting  him  "  for  trading  as  fuch  without  a  Licence  ;"  notsvith- 
ftanding  his  Refufal  to  produceAt.  And  though  the  8th  Sedlioil 
of  this  A61  (as  well  as  the  Adt  of  3,  4  Ann.  c.  4.  §  4.)  gives  the 
fame  Forfeiture  for  not  producing  as  for  not  having  One ;  yet  that 
cannot  alter  the  Nature  of  the  Offence. 

Mr.  Griffith  Price  argued  on  the  other  Side,  in  Support  of  the 
Convidlion.  It  Vi^as  founded,  He  faid,  on  9,  10  W.  3.  c.  27. 
§  8.  which  authorizes  and  ll:rictly  requires  the  Jullice  of  Peace, 
either  upon  Confeffion  of  the  Party  offending,  or  due  Proof  of 
Witneffes  upon  Oath,  "  that  the  Pcrjon  fo  brought  before  Him 
"  had  Jo  traded  as  aforefaid,"  and  that  no  fuch  Licence  Jhall  be 
produced  by  fuch  Offender  before  the  faid  Jufliccj  by  War- 
rant under  his  Hand  and  Seal,  to  caufe  the  faid  Sum  of  12/.  to  be 
forthwith  levied  by  Dillrefs  and  Sale  of  the  Offender's  Goods  &c. 

■   Part  IV.  Vol.  III.  Qji  q  The 
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The  only  two  Fads  requifite  to  ground  a  Convidlion  upon, 
under  this  Claule,  He  Hud,  were,  ill.  the '•DW/«^  in  the  Man- 
ner defcribed  by  the  Act  of  ParHamentj  and  2dly.  the  Refujing. 
or  Declining  to  produce  a  Licence.  And  Both  theic  Fadis  are 
here  charged.  It  is  alledged  in  this  Conviftion,  '*  that  Pie  was 
"  apprehended  for  trading  as  a  Hawker  Pedlar  and  Petty  Chap- 
"  man  without  a  Licence ;  and  was  charged  upon  Oath,  before 
"  the  Juftice,  with  having /j/c/ a  Piece  of  Mullin  &c,  as  a  Haw- 
"  ker  Pedlar  and  Petty  Chapman  :  Which  Fa*Il  He  confeifed. 
"  That  the  Juftice  demanded  his  Authority  for  having  done  fo; 
"  and  required  him  to  produce  his  Licence  :  ^h'lch  Ht  did  not 
"  produce.  Whereupon,  the  Juftice  convidled  him  in  the  Pe- 
*'  nalty  of  12/.  for  having  traded  as  aforefaid  icithout  a  Licence." 

This  is  all  exaftly  agreeable  to  this  Claufe,   (Sc<fl.  8th.) 

There  is  indeed  a  Penalty  of  5  /.  given  by  the  third.  Claufe, 
for  fuch  a  Trader's  refufing  to  produce  his  Licence  to  any  Juftice 
of  the  Peace,  Mayor,  Conftable  or  other  Officer  of  the  Peace  of 
any  T'oion  Corporate  or  Burrough  where  He  Jhallfo  trade,  deman- 
ding it  ex  Officio:  Which  Penalty  of  5/.  is  given  to  the  Poor  of  the 
Parijh  where  the  Demand  fiall  be  made ;  whereas  the  1 2  /.  Pe- 
nalty given  by  that  lame  third  Claufe  is  Half  to  the  Informer, 
and  Half  to  the  Poor  of  the  Parifli  where  the  Offender  fliall  be 
difcovcred.  But  this  is  a  Convidion  upon  a  Charge  proved  by 
Oath,  under  a  Power  given  to  Juftices  of  the  County  or  Phice  (in 
general)  where  \}az  Offence  jJmll  be  conunitted.,  purfuant  to  ^'wo/i^'r 
Claufe  of  this  Ad,  (Sed.  8.)  in  the  12/.  Penalty  for  not  having 
or  (which  is  juft  the  fame  Thing)  not  produciiig  any  Licence. 

Mr.  Han-ifon,  in  Reply,  denied,  that  the  Convidion  does  pur- 
fue  the  Ad  of  Parliament :  For  He  infifted,  that  ?iot  having  any 
Licence,  znd  not  producifig  One,  are  quite  different  Things ;  and 
that  the  Convidion  ought  to  have  been  "fornot  producing  One." 

But  Lord  Mansfield  faid  He  could  fee  no  Doubt  of 
this  Ccnvidion's  being  a  good  One  upon  the  8th  Claufe. 

•  Mr.  J.  Dc-  *  Mr.  Juftice  Wilmot  declared  Himfelf  to  be  clearly  of 

jiifon  wai  not  ti^ie  fame  Opinion. 

m  Court.  -^ 

Upon  the  Whole — (Notwithftanding  this  and  fome  other  Ob- 
jedions  that  were  taken  and  over-ruled,) 

The  Court  affirmed  the  Convidion, 

N.  B. 
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N.  B. 

Upon  comparing  the  8th.  Seition  with  the  3d,  it  is  clear, 
that  the  8th.  Section  nicans  the  12/.  Penalty  to  be  tor  the 
J'amt'  Off'cnce,  and  to  be  the  very  ftvue  Penalty  with  the  12/. 
given  by  the  3d.  Seftion ;  And  it  leems  to  conlider  not  pro- 
ducing to  be  the  lame  Offence  and  the  llime  Thing  as  not 
having. 


S' 

!._?    <■ 


Hodfon  verjus  Richardfon.  M^t/e^!^ 

E  V  E  R  A  L  Infurance-Caufes  ftanding  upon  the  fame  Cir-  Mr.  Juftice 
3  c-umftances.   It  was   agreed  "  that   Ail  fhould   be  bound  by  ^:^^^l^^ 
**  the  VerdiB  given  in  One":  And  a  Verdict  was   given  in  that' 
One,  for  the  Plaintiff.     But   die   Defendant  gave   Notice  of  a 
Motion  for  a  new  Trial ;  which  He  afterwards  obtained. 

Sir  Fletcher  Norton  moved,  on  Behalf  of  the  Plaintiff  in  the" 
other  Caufes,  that  the  refpedtive  Defendants  fhould  pay  their  Mo- 
ney to  the  Plaintiff  furjuant  to  their  Agre-eme?Jt ;  He  having  oh- 
taitted  a  Verdict  in  the  Caufe  already  tried. 

But  The  Court  were  clearly  and  unanimoufly  of  Opi- 
nion, that  a  Confent  "  to  be  bound  by  a  VerdiSl  in  One  of  many   . 
"  Caufes  upon   the  fame  Queftion,"  means   such  a  Verdidl  as 
the  Court  thinks  ought  to  stand  as  a  ^«fl/ Determination  o/'the 
Matter. 

That  in  the  prefent  Cafe,  a  material  Circumftance  was  coti- 
cealed  from  the  Infurer,  by  the  Infured;  and  therefore  the  whole 
Contradl  was  void:  And  there  ought  to  be  a  new  Trial;  And  the 
Court  had  made  a  Rule  for  that'  Purpofe. 

Nothing  taken  by  the  Motion. 


Rex    ^cerfus   The  Inhabitants  of  Openiliaw.  X^^f\]l'^ 

This  Cafe  is  already  publifhed,  in   my  Settlement-Cases 
in  Quarto,  N^.  168.  P.  522. 


Triquet 
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Saturday,  z  Tflquct  aiid  Others,  'Verfus  Bath. 

May  1754. 

Peach   and  Another,   verfus  Bath. 

MR.  Black/lone t  Mr.  Thiirloia,  and  Mr,  Dumiing,  on  Behalf 
of  the  Plaintiffs,  iliewed  Caufe  why  the  Bill  of  Middle/ex 
in  Each  of  thefe  Caufes  fliould  not  be  fet  afide,  and  the  Bail- 
Bond  be  cancelled. 

The  Rule  was  made  upon  Affidavits  "  of  the  Defendant's 
*'  being  a  Domestic  Servant  of  a  Foreign  Mini/ier -,  and  having 
*'  taken  all  the  proper  Steps  to  intitle  him  to  the  Privilege  of 
**  fuch  Domeilics." 

The  only  Queftion  was,  "  Whether  the  Defendant  {ChriflQ- 
*'  pher  Bath)  was  really  and  truly  and  bond  fide  a  Domeflic  Ser- 
"  vant  of  Count  Hajlang,  the  Bavarian  Minifter";  Or,  "  Whe- 
"  ther  his  Service  was  only  colourable,  and  a  mere  Sham  and  Pre- 
"  tence  calculated  to  proted  him  from  the  jufl  Demands  of  his 
"  Creditors." 

On  the  Part  of  the  Defendant,  It  was  fvvorn,  "  that  He  was 
**  regularly  appointed  by  Count  Hafiang,  to  be  One  of  his  En- 
"  GLiSH  Secretaries,  at  30/.  per  Ann.  for  Board  and  Lodg- 
"  ing  Gfr;"  And  He  fwore  to  aBual  Attendance  and  aSlual  Ser- 
vice, at  feveral  Times,  at  the  Count's  Houfe;  and  writing,  co- 
pying and  carrying  feveral  Letters  and  Memorials :  In  (hort,  the 
Defendant's  Affidavits  were  lo  framed,  that  every  Thing  was 
fworn  that  in  abjolute  Strictnefs  could  be  required,  to  bring  him 
within  the  Defcription  of  a  Domefiic  Servant  to  this  Minifter. 

On  the  Part  of  the  Plaintiffs  It  appeared.  That  Bath  was  a 
Mercer  in  Dublin,  about  7  or  8  Years  ago ;  That  He  had  after- 
wards been  a  CommiJJary  of  Stores  abroad,  and  was  now  upon 
Half-Pay  as  fuch,  at  151.  per  Day;  That  Hcfpeah  only  Englijh; 
That  He  had  never  eat  nor  lodged  in  the  Count's  Houfe,  nor  re- 
ceived any  Wages:  (but  as  to  the  Wages,  it  appeared  that  there 
were  not  yet  io  much  as  Half  a  Year's  Wages  become  due.)  It 
was  alfo  fvvorn,  very  generally,  "  that  whilit  He  carried  on  Trade 
"  in  Ireland,  He  bought  Goods  in  England,  and  fold  them  in 
"  Ir eland r 

Mr.  Blackjlone  obferved  that  the  Adl  of  Parliament  of  7  Ann. 

c.  12.  was  not  any  Alteration  of  the  Law  from  what  it  was  before: 

I  For 
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For  that  Ambaffadors  and  their  Attendants  were,  by  the  general 
Law  of  Nations,  intitled  to  the  fame  Privilege. 

The  4th  Claufe  (which  gives  the  fummary  Proceeding  againft 
the  Infradlors  of  it,)  was  added,  He  faid,  by  the  Lords,  as  an 
Amendment;  and  afterwards  agreed  to  by  the  Commons. 

In  the  like  Manner,  fumntary  Remedy  was  given  againft  the 
Violators  of  the  Law  of  Nations  with  regard  to  fafe  Condudf, 
by  an  old  Adl  of  31  /f.  6.  c.  4,  which  gave  the  fummary  Power 
to  the  Chancellor,  calling  to  Him  any  One  Judge  of  either  Bench. 

And  He  mentioned  Grotius,  de  Jure  Belli  et  Pads ;  and  Bi/i- 
kerjldoek,  Jeforo  Legatorum,  c.  15.  deComitibus  Legatoi-nni:  From 
'both  which  Writers  He  inferred,  that  the  Exclufion  of  Traders 
from  this  Privilege  was  agreeable  to  the  Law  of  Nations  ;  and 
that  the  Hanging  up  the  Nome?iclatura  Comitum  was  alfo  taken 
from  that  Law- 
He  likewife  cited  feveral  Cafes  in  this  Court,  to  (hew  that  the 
Nature  of  the  Service  muft  be  fpecijied,  and  that  No  One  could 
have  a  Right  to  claim  this  Privilege,  who  was  not  exprefsly  and 
circumftantially  fliewn  to  ht  fairly,  really  and  hand  fide  a  Domeftic 
Servant  in  the  rt(S?««/ Service  of  the  foreign  Minifter,  znAaBually 
performing  the  Service  to  him,  ivithout  CoUufion ;  and  who  is  not 
a  T'rader  of  any  Sort,  or  liable  to  be  defer tbed  asjucb. 

Under  the  former  Head,  H-e  cited 

Widmore  v.  Aharez,  H.  4.  G.  2.  B.  R.  Sir  _y.  S.  797,  and 
Fitz-Gib.  200.  S.  C.  Poitier  v.  Croza,  Tr.  23  (7.  2.  B.  R. 
Martin  v.  Giirdon.  [It  was  Holmes  v.  Gurdon,  M.  7  G.  2.  B.  R.^ 
and  Britivell  v.  Carolina.  [It  was  Brettel  v.  CaroliriOy  Tr.  17, 
18  G.  2.  B.R.  where  both  Points  now  in  queftion  were  fully 
difcufled  and  fettled.]  He  alfo  cited  a  Cafe  of  a  Gardener  to  a 
foreign  Minifier  who  had  no  Garden;  and  likewife  the  Cafe  of 
the  Reverend  Mr,  Shortbofe,  wJio  claimed  the  Privilege  as  Chap- 
lain to  the  Morocco  AmbafTador,  a  Mahometan ;  and  alfo  a  Cafe 
■oi  fohnjlon  v.  Stewart,  M.  1750.  24  G.  2.  B.  R.  S.  P.  with  the 
Cafe  of  Poitier  v.  Croza  : 

'Wliich  Cafes  prove  that  the  Nature   of  the  Service  mufl  be 

PARTICULARLV^iriC'//. 

Under  the  latter  Head,  He  cited, 

Dodficorth  v.  Anderfon,  Sir  'T.  Rxiym.  37;-  and  Sir  T".  fones  141. 
where  Grice,  who  bought  Goods  in  England  and  fold  them  in 
Ireland,  was  holden  to  be  a  Bankrupt  in  England. 

Part  IV,  Vol.  III.  Rrr  Which 
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Which  Cafe  He  would  have  applied  to' a  Fact  here  fvvorn  on  riic 
Part  of  the  Plaintiffs,  I'iz.  "  That  whilll  the  Defendant  was  a 
"  Trader  in  Ireland,  he  had  bought  Silk  in  England,  and  fold  it 
"  in  Ireland."  [But  it  was  not  fliewn  by  the  ]-'laintiffs,  when  (iii 
particular)  they  were  bought  and  fold;  or  that  the  Goods  bought 
here  and  fold  there,  were  the  fame  Goods:  And  the  Defendant 
"(wore,   in  bis  Alhdavit,   "  that  he  had  not  traded  lince  the  Year 

"  1756-"] 

Lord  Mansfield — This   Privilege  of  Foreign  Miniftera 

and  their  Domeltic  Servants  depends  upon  the  L^w  ^'Nations. 

Tlie  Ad:  of  Parliament  oi  j  Ann.  c.  12.  is  declaratory  oi\\..     All 

*  h  4-  that  is  ne-ro  in  this  Ad,  is  the  Claufe  *  which  gives  a  fummary 

Jurifdiclion  for  the  Punijl.mient  of  the  Infractors  of  this  Law. 

•  The  AcT:  of  Parliament  was  made  upon  Occafion  of  the  Czar's 
Ambaflador  being  arrefted.  If  proper  Application  had  been  im- 
mediately made  for  his  Difcharge  from  the  Arreft,  the  Matter 
might  and  doubtlefs  would  have  been  fet  right. '  Liftead  of  that. 
Bail  was  put  in,  before  any  Complaint  was  made.  An  Informa- 
tion was  liled  by  the  then  Attorney  General,  againft  the  Perfons 
who  were  thus  concerned,  as  InfraSlors  of  the  Law  of  Nations: 
And  they  were  found  guilty ;  but  never  brought  up  to  Judgment. 

The  Czar  took  the  Matter  up,  highly.  No  Pimifliment- 
would  have  been  thought,  by  Him,  an  adequate  Reparation. 
Such  a  Sentence  as  the  Court  could  have  given.  He  might 
have  thouQ-ht  a  frefli  Infult. 


D 


Another  Expedient  was  fallen  upon,  and  agreed  to:  I'his 
A£t  of  Parliament  paffed,  as  an  Apology  and  Humiliation  froni 
the  whole'  Nation.  It  was  fent  to  the  Czar,  finely  illuminated; 
by  an  Ambafilidor  extraordinary,  who  made  Excufes  in  a  folcmn 
Oration. 

A  great  deal,  relative  to  this  Tranfadion  and  Negotiation,  ap- 
pears in  the  Annals  of  that  Time ;  and  from  a  Correfpondence 
of  the  Secretary  of  State  there  printed. 

But  the  Ad  was  not  occafioncd  by  any  Doubt  "  Whether 
'*  the  Law  of  Nations,  particularly  the  Part  relative  to  Public 
**  Minillers,  was  not  Part  of  the  Law  of  England ;  and  the  In- 
"  fradion,  criminal;"  Nor  intended  to  vary,  an  lota,  from  it. 

t  In  Cane.       "I  remember,  in  a  Cafe  before  Lord  Talbot,  of  Buvot  v.  Barbut,-\- 

i6thju!y      upon  a  Motion  to  difcharge  the   Defendant,   (who   was  in  Exe-' 

^^  '  1  cution. 
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cution  for  not  performing  a  Decree,)  "  hcCiUiJe  he  was  Agent  of 
"  Commerce,  commiiiioned  'by  the  King  of  PriiJ/ia,  and  re- 
"  ceived  here  as  fuch";  the  Matter  was  very  elaborately  argued  at 
the  Bar;  and  a  Iblemn  dehberate  Opinion  given  by  the  Court. 
T/je/e  Queftions  arofe,  and  were  difculled.  — "  Whether  a  Miniller 
'"  could,  by  any  Adt  or  Acts,  icnve  his  Privilege". — "  Whether 
«'  being  a  "Trader  was  any  Objeftion  againil:  allovviiig  Privilege 
\'  to  a  Minifter,  perfonally." — "  Wliether  an  Agent  of  Commerce, 
"  or  even  a  Con  Jul,  was  intitled  to  the  Privileges  of  a  public  Mi- 
"  niller."— "  What  was  the  Rule  of  Decj/ion  :  The  Act  of  Parli- 
"  ament;  or.  The  Law  of  Nations."  Lokd  Talbot  declared 
a  clear  Opinion — "That  the  Laiv  of  Nations,  in  its  /w'/ Extent, 
f  yN-i&P  art  of  t  Joe  Law  f  England  y — "That  theA(5l  of  Parliament 
"  was  declaratory ;  and  occafioned  by  a  particular  Incident." — 
"  That  the  haw  of  Nations  was  to  be  coUcblcd  from  tlie  Prac- 
*'  //cY  of  different  Nations,  and  the  Authority  of //r/Vt';v."  Ac- 
cordingly, He  argued  and  determined  from  fuch  Inllances,  and 
the  Autl'iority  of  Grotius,  Barbeyrac,  Binkerfoek,  JViquefort  &c; 
there  being  no  Englijb  Writer,  of  Eminence,   upon  the  Subjed:. 

I  was  Counfel  in  this  Cafe;  and  have  a  full  Note  of  it. 

I  remember,  too,  Lord  Hardwickes  declaring  his  Opinion  to 
the  fame  Effeft;  and  denying,  that  Lord  Chief  Juftice  Holt  ever 
had  any  Doubt  as  to  the  Law  of  Nations  being  Part  of  the  Law 
of  England,  upon  the  Occafion  of  the  Arrefl  of  the  RuJJian  Am- 
ballador. 

Mr.  Blackstone's  Principles  are  right:  But  as  to  the  FaSls 
in  the  prefent  Cafe,  the  Attidavits  on  the  Part  of  the  Defen- 
dant have  out-fworn  thofe  on  the  Part  of  the  Plaintiffs.  (And 
His  Lordfliip,  as  well  as  Mr.  JufHce  Wllmot  took  Notice,  that 
the  Perlbn  who  drew  the  Affidavits  on  the  Part  of  the  Defendant, 
had  very  exadly  purfued  the  Courfe  of  the  Cafes  that  had  been 
determined  upon  Queftions  of  this  Kind;  and  had  taken  Care  to 
meet  and  anfwer  all  Objedions  that  might  arife  from  them.) 
Lord  Mansfield  obferved  alfo,  that  the  Defendant  was  employed 
in  the  Service  of  Monfieur  Hafang,  before  the  Plaintiff  took  out 
his  Writ. 

It  was  not  to  be  expected.  He  faid,  that  e'^cery  particular  Act 
oi  the  Service  ihould  be  particularlv  fpecified  :  It  is  enough,  if  an 
aftual  bond  Jide  Service  be  proved.  And  if  fuch  a  Service  be 
iuthciently  proved  by  Affidavit,  We  mult  not,  upon  bare  Sufpicion 
only,  fuppofe  it  to  have  been  fnereh  colourable  and  colhifrce. 

As 
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As  to  the  latter  Point,  "  of  his  being  a  Trader" — His  having 
been  fo  in  Ireland,  (and  even  that  feven  Years  ago  too)  will 
not  bring  him  within  the  Exception  of  the  5th  Claufe  of  this 
Act,  which  provides  "  that  no  Merchant  or  other  Trader  what- 
"  foever,  within  the  Defcription  of  any  of  the  Statutes  agalnji 
*'  Bankrupts,  who  hath  or  fliall  put  himfelf  into  the  Service  of 
"  anv  fuch  AmbafTador  or  public  Miniller,  ihall  have  or  take  any 
"  Manner  of  Benefit  by  that  Ad." 

And  there  is  no  Colour  for  bringing  this  Cafe  within  that  of 

•  Sir  T.        Dodfivorth  v.  Anderfon  * :     For  here  is   no   Connexion   between 

SiirT  'lo'n-i   ^^^  (ioods  bought  in  England,  and  thofe  fold  in  Ireland.     It  does 

141.  not  appear  that  they  were  the  fame  Goods  :   Neither  is  any  Time 

fpecified,  when  they  were  bought,  or  ivhen  they  were  fold. 

Per  Cur. — Both  Rules  were  made  abfolutej  but 
ivithout  Cofls,  by  reafon  of  the  fuf- 
picious  Circumflances  of  this  Cafe. 


\^^'^^^^Y;  *  Cracraft   vcrfus  Glcdowe. 

June  1764..  •' 

r  T  P  O  N  Tuefday  the  i  5th  of  laft  Month,  Mr.  Eyre,  Recor- 
^.^1  der  of  London,  Ihewed  Caufe,  on  Behalf  of  the  Sheriff  of 
Middh'fex,  why  an  Attachment  fliould  not  iffue  againft  him,  for 
difclKirging  out  of  his  Cuftody,  the  Defendant  in  this  Caufe, 
who  had  been  taken  upon  a  Capias  Utlagatum,  on  his  Attorney's 
engaging  under  his  Hand,  "  to  appear  for  the  Defendant  and  re- 
"  verfe  theOutlawryj"  without  taking  Security  by  Bond  m  double 
the  Sum  for  wliich  Bail  was  required,  purfuant  to  the  Adl  of 
4,  5  IV.  &  M.  c.  iH.  §  5.  which  diredts  him  to  do  fo  in  ^/Z Cafes 
where  Jpecial  Bail  is  required  by  the  Court. 

The  Caufe  fliewn  by  the  Recorder  and  Mr.  Wallace  was,  that 
the  Sheriff  neither  did  nor  could  know  that  it  was  a  Cafe  where 
fpecial  Bail  was  required ;  nor  had  He  any  Reafon  to  imagine  it, 
as  the  C<.'/'"V?j-  Utlagatum  was  not  marked  for  Bail :  And  they  produ- 
ced an  Adidavit  of  Mr.  Bafon  who  aded  as  Undcr-Sheriff,  "  That 
'•  He  had  no  ill  Intention  or  Thought  of  Collufion ;  but  had 
"  acted  agreeably  to  his  Duty,  to  the  beil  of  his  Underflanding 
"  and  Judgment." 

They  urged  the  Ad  of  i  2  G.  i.  c.  29.   "  to  prevent  frivolous 

"  and  vexatious  Arrells;"  which,  in  it's  2d  Sedion.  direds  "  That 

"  if  the  Debt  exceeds  the  Sum  of  Ten  Pounds,  there  ihall  bean 

"  Arnd.r.it  of  it  j   and  the  Sum  for  which  Bail  is  to  be  taken, 

2  "  Iliall 
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"  (hall  be  marked  upon  the  Procefs."  So  that,  unlefs  there  be 
fuch-an  Affidavit  of  the  Debt  and  Marking  of  the  Procrfs,  it  is  not, 
as  they  infifted,  a  Cafe  where  fpecial  Bail  is  required  by  the  Court.' 

But  if  it  were  a  Cafe  where  fpecial  Bail  is  required  by  the 
Court,  How  is  the  Sheriff"  to  kfiow  this,  unlefs  the  Procefs  be 
marked?  It  is  extremely  eafy  to  mark  the  Procefs:  And  in  the 
prefent  Cafe,  the  Rxigent  is  in  Fadt  marked ;  but  the  Capias  Ut~ 
lagatum  is  not.  Why  did  they  mark  the  Oney  and  not  the  Other  ? 
It  now  appears  too,  that  there  was  an  Affidavit  filed  before  the 
Filacer.  But  the  Sheriff  was  a  Stranger  to  all  this:  He  received 
the  Writ  of  Capias,  unmarked.  And  it  cannot  be  fuppofed  that 
He  was  obliged  to  go  and  look  after  the  Filacer,  to  procure  In- 
formation. It  may  be  faid,  "  that  it  would  be  no  great  Diffi- 
<'  culty  put  upon  the  Sheriff  of  Middle/ex,  to  require  this  of  him." 
But  the  Cafe  of  all  Sheriffs  muft  be  under  the  fame  Rule  of  De- 
termination :  And  this  might  as  v/ell  have  been  the  Cafe  of  a  She- 
riff" of  Cumberland  or  Wejlmoreland.  And  in  this  Cafe  of  a  dijlant 
Sheriff"",  Is  He  to  appoint  an  Agent  for  this  Purpofe  ?  Or  is  He  to 
trull  to  the  Fojl  ?  And  is  the  Defendant  to  lie  a  Week  or  ten  Days 
in  Gaol,  till  the  Sheriff"  can  receive  Information  from  the  Filacer  ? 

Mr.  Harvey,  Mr.  Morton,  and  Mr.  Stowe,  contra,  urged  on 
Behalf  of  the  Plaintiff",  that  this  is  a  Proceeding  by  Original,  iu 
an  Adtlon  for  Money  lent ;  and  it  appears  that  the  Plaintiff"  was  in- 
titled  to  Bail  upon  the  original  Vroctk,  the  Caufe  of  Adion  being 
expreff'ed  in  the  Writ ;  and  that  fpecial  Bail  was  required  before  the 
Statute  of  4,  ^  JV.  &  M.  c.  I'i. 

Procefs  of  Outlawry  is  7iot  ivithin  the  Statute  of  12  G.  i. 
c.  29.  *'  to  prevent  frivolous  and  vexatious  Arrejls:"  And  fo  it 
Vv^as  determined  in  a  Cafe  in  Lord  Hardwicke%  Time,  M.  10  G. 
2.  Fownes  v.  Allen,  in  this  Court.  A  Capias  Ut lagatum  is  not 
like  an  Arreft  upon  -mefne  Procefs ;  nor  is  the  Bond  required  by 
4,  5  IV.  &  M.  c.  18.  like  the  alternative  Bail  upon  mefne  Procefs, 
[viz.  "  to  pay  the  Money,  or  furrender  the  Principal;")  but  a 
Bond  with  One  or  more  fufficicnt  Surety  or  Sureties,  "for  Ap~ 
"  pearance  by  Attorney  at  the  Return  of  the  Writ,  and  to  do  and 
"  perform  fuch  Things  as  Ihall  be  required  by  the  Court." 

As  the  Caufe  of  Acftion  was  expreff'ed  in  the  Special  Writ  Ori- 
ginal; and  as  there  was  an  Affidavit  of  the  Debt,  and  the  Exi- 
gent marked;  it  was  certainly  the  Sheriff"'s  Duty,  to  have  made 
further  Inquiry  from  the  Filacer  into  the  S>uanlum  of  the  Debt, 
(if  He  was  not  already  fatislied  about  it,)  before  He  difoharged 
the  Defendant  out  of  Cuftody  upon  the  mere  Undertaking  of 
his  Attorney  "  to  appear  for  him  and  reverfe  the  Outlawry." 
Therefore  the  Rule  'ought  to  be  abfolute. 
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If  the  Sheriff  can  meet  with  the  Defendant,  He  may  take  him 
up  again  :  But  the  P laitit iff  cznnot  fue  out  ^frejh  Writ  of  Capias 
IJtlagatum,  againft  the  Defendant,  after  He  has  been  taken  on 
the  former. 

The  Court  were  then  clear,  that  this  was  not  a  Cafe 
within  the  12  G.  i.  c.  29.  And 

Mr.  Juftice  Denison    (who  was  then  in  Court,   though 
now  abfent,)  thought  the  Point  in  Queftion  had  been  fettled.    It 
•rtwasfo     had  been  determined,*  He  faid,   "  that  a  Defendant  cannot  re- 
determined    "  verfe   an   Outlawry    without   giving    fuch   Bail    as    the    Law 
after  long  Li- ,,  requires. 

tigation,  in  '■ 

Hii.  Term  It  was  then  adjourned. 

174Z.  16  G. 
2.  in  this 

Court,  be-         This  Matter  being  now  mentioned  again, 

tween  Sir 

>7andTr  Mr.    Juflice  Yates  obferved,    that  by  the    13  Car.    2. 

rocold.  Jlat.  2.  f.  2.  §  4.  No  Sheriff  can  difcharge  any  Perfon  taken  upon 

a  Capias  Utlagatwrn,  without  a  Surperfedeas  lirfl  had :  (The  Words 
are  "  without  a  lawful  Superfedeas  firft  had  and  received  for  the 
"  fame.")  And  by  5  G.  2.  c.  27.  §  5.  No  SpecialWrit  nor  Pro- 
cefs,  fpecially  exprejjing  the  Cauje  of  ABion,  fliall  be  iffued,  where 
the  Caufe  of  Adtion  (in  a  fuperior  Court)  lliall  not  amount  to  10/. 
But  here  the  Capias  IJtlagatum  recites  a  Special  Original  i^cci- 
ally  expreffing  the  Caufe  of  Adion. 

The  Court  (Mr.  Juftice  Denifon  being  abfent)  were  very 
ftrongly  inclined  to  be  of  Opinion  "  that  the  Sheriff  had  aded 
"  improperly;"  and  told  his  Counfel,  that  the  better  Way 
would  be,  to  put  in  Bail:  And  in  Order  to  give  Opportunity 
for  it,  They 

ENLARGED  the  RuLE  till  Monday. 
And  afterwards, 
The  Sheriff  undertook  to  pay  the  Debt  and  Cods. 


Saturday,  2  Rex  verfiis  The  Inhabitants  oi  Leeds. 

June  1764. 

This  Cafe  is  already  publiflied,  in  my  Quarto  Edition  of  Set- 
tlement-Cases, N*^.  169.  P.  524. 


Rex 
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Rex   verfus   Latha:!!  ct  al.   Si?:  of  the  In-BurvrcfTes  orMonday.4. 


V/igan. 


June  1764. 


"t?' 


PON  fliewing  Caufe  why  Informations  in  Nature  of 
Sluo  Warranto  fliould  not  be  granted  againft  thefe  Six, 
wliofe  Right  depended  upon  that  of  thirteen  other  Perlons  (who 
had  voted  in  the  Eledlion  of  them  into  their  Oi^icesj)  to  (hew  by 
what  Right  they  claimed  the  Franchife  of  In-Burgeffes  of  this 
Corporation;  It  appeared  to  be  incumbent  upon  the  Prof;cutors 
to  invahdate  the  Right  of  Three  out  of  the  13,  in  order  to  turn 
the  Scale  of  the  Eledion.  They  had  voted  as  being  Refident 
In-Burgefles:  But  Two  of  the  13  were  objedled  to  by  the  Pro- 
fecutor's  Affidavits,  as  being  Aldermen,  and  thereby  difqualified 
to  vote  as  In-Burgefles ;  Five,  as  having  been  legally  disfran- 
chifed,  and  never  legally  refloredj  and  Six,  as  not  being  adiually 
and  bona  fide  refident  in  Wigan  at  the  Time  of  the  Eleilion.  So 
that  it  was  pretended,  that  even  all  the  Thirteen  were  illegal 
Votes :  However,  it  was  agreed,  *'  that  the  Eledion  would  not 
"  hold  good,  if  only  T'hree  of  thefe  thirteen  Votes  could  be  proved 
•'  bad  Ones."  It  was  therefore  infilled,  on  the  Part  of  the  Pro- 
fecutors,  that  the  Election  was  bad. 


■th 


But  bifides  this,  there  was  another  general  Objeftion  to  the 
Validity  of  the  Election ;  namely,  that  the  Court,  at  which  the 
Election  was  made,  was  improperly  holden  ;  and  therefore  All  that 
as  done  at  it,  was  totally  void  and  an  abfolute  Nullity.  For, 
he  Profecutors  alledged  and  fwore  (to  the  beft  of  their  Informa- 
tion and  Belief,)  that  it  was  elTentially  neceflary  to  the  Compe- 
tency of  the  Corporate  Court,  "  that  at  lealt  One  of  t/je  Bailiffs 
"  fliould  be  preient  at  it":  Wherers  there  was  no  Bailiff  prefent 
(as  was  very  pofitively  fworn)  at  the  Original  Court  wliich  was  ■ 
adjourned  to  the  fubfequent  Day  ;  upon  which  fubfequent  Day  of 
Adjournment  the  Defendants  were  eledled,  at  the  adjourned  Court. 
Confequentiy,  the  adjourned  Court  was  (as  the  Prolecutors  al- 
ledged) an  incompetent  One,  and  juft  the  fame  as  no  Court  at  all ; 
and  everv  Thing  tranfacfted  at  it  mull  be  nugatory,  inff'eBual^ndi 
void. 

They  alfo  infifled  (and  their  Opponents  agreed)  That  it  was 
necefl'ary  for  the  In-Burgeffes  who  voted,  to  be  refident  in  Wigan 
at  the  Time  of  their  Voting  :  And  the  only  Difpute  was,  "  Whe- 
■"  ther  Six  of  thofe  who  voted  for  thefe  Six  Defendants  were 
*'  actually  and  fairly  fo  in  Fad,  or  only  colourabh  and  fiallaci- 
"  cujJy   fo." 

The 
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The  Affidavits  being  very  long ;  and  the  feveral  Queftions  that 
arofe  being  much  Ucigated  at  the  Bar,  The  Court  took  Time 
to  confider. 

Cur.  advis. 

Lord  Mansfield  now  declared  their  Opinion  ;  and  faid 
that  Mr.  Juftice  DenifoJi  (who  was  now  abfent)  had  alfo  been 
conlulted  by  them  :  And  they  were  all  Opinion,  "  that  the 
"  Rules  fliould  be  made  ablblute,  in  order  to  try  the  Rights  in 
"  Difpute." 

The  firft  Queftion,  "  Whether  the  Prefence  of  a  Bailiff  be  or 
"  be  not  ejjhitially  necejjary  to  the  Holding  of  a  Court,"  is  ge- 
neral, and  goes  direBly  to  the  Validity  of  the  Election  of  the  De- 
fendants :  And  the  Affirmation  of  this  on  one  Side,  and  the  De- 
nial of  it  on  the  Other  are  Both  fworn  exactly  in  the  fime  Man- 
ner; Both  Sides  fwear  to  their  Apprehenfion  and  Belief.  The 
Bailiffs  are  not  indeed  named  in  the  Stile  of  the  Court:  But  yet 
they  may,  by  the  Conflitution  of  the  Burrough,  be  an  e[]ential 
Part  of  the  Court.  Therefore,  as  it  does  not  appear,  "  whether 
"  the  Court  at  which  the  Defendants  were  elefted  was  a  compe- 
"  tent  One  or  not,"  an  Information  mufl  go,  upon  this  Ground 
alone;  unlets  there  has  been  fuch  an  Acqiiiefcence  as  ought  to 
prevent  it. 

adly.  Though  an  Acquiefcence  for  a  great  Length  of  Time  may 
be  a  fufficient  Reafon  why  the  Court  fhould  not  interpofe,  quicta 
movere;  yet  here  is  no  Length  of  Time:  'Tis  only  3  or  4  Years. 
No  certain  Rule  is  fixed  for  the  particular  and  exadl  Length  of 
Time  that  fhall  be  confidered  as  an  Acquiefcence  :  And  perhaps 
it  is  better,  that  none  lliould  be  abfolutely  fixed;  for,  Circiim- 
Jiances  may  very  much  vary  the  Cale,  in  this  Refped:. 

3dly.  As  to  \}(\&  Refidence  X.00  of  the  Eledling  In-BurgefTes,-— 
The  Fafts  are  difputed,  and  therefore  mufl  be  tried, 

4thly.  The  disfranchifed  In~Burgefles  have  been  rejlored  by  the 
*  V.  pofl.  Mayor  alone,  upon  a  Mandamus:  *  But  it  is  alledged,  "  That  He 
^^^  '  "  alone  had  no  Right  to  reftore  them,  and  that  He  did  it  con- 
Holmes,  "  trary  to  the  Content  and  Opinion  of  the  Body."  Therefore 
Mayor  of      their  Right  appears  to  be  doubtful. 

7  Feb.  1765. 

B.  R.  S^^^^y-     '^^^^  Two  that  have  been  chofen  Aldermen  are  faid  to 

have  refnfed  Accepting  that  Office  ;  And  their  Rights  are  faid  to 

have  been  twice  tried  already,  and  fettled  by  two  Verdidls ;  and 

therefore  ought  not  to  be  now  thus  difputed  and  litigated  over  again. 

I  6thly. 
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6thly.  It  is  urged.  That  the  Right  of  Perfons  eleSled  ought  not 
to  be  lent  down  to  Trial,  upon  a  Suppofition  of  a  Deficiency  of 
Right  in  their  EleSfors,  until  the  Right  of  fuch  EtC:.^ors  has 
been  Jifji  tried  and  Jifalloiced:  And  it  has  been  queftioned  and 
debated,  "  how  far  the  Right  of  an  Eledor  who  is  in  Office  and 
•'  holds  a  Franchife  de  FaSro,  can  be  attacked  upon  an  Infor- 
*'  mation  granted  and  tried  againft  a  Perfon  eledled  by  him;"  or 
"  whether  his  Right  mufl  then  and  upon  that  Occafion  be  taken 
"  fo^'  granted,  as  he  was  a  Corporator  de  FaSlo  when  he  gave 
"  his  Vote." 

But,  as  We  are  of  Opinion  *'  that  thefe  Rules  muft  be  made 
**  abfolute  on  the  Jirji  Point,"  which  is  a  general,  and  if  true,  a 
y^7/^/ Objeilion  to  the  Validity  of  the  Election;  The  Informa- 
tion will  be  "for  usurping  the  Office  upon  the  Crown:"  And 
the  Crown  may  take  what  IJJ'ues  they  think  proper,  to  Jljew  fuch 
Ufurpation.  There  is  no  Inftance  of  precluding  the  Crown  from 
infifting  upon  afiy  Objections  that  they  Ihall  be  advifed  to  take 
IfTue  upon,  in  order  to  fhew  the  Defendant  to  have  ufurped  the 
Franchize. 

Therefore  We  neither  need  to  give,  nor  fiould  give  any  Opinion 
upon  the  ether  Points:  Nor  does  the  Line  feem  to  be  fully  and 
clearly  drawn  and  fixed,  *'•  where  the  Rights  of  the  Elector? 
'"  can  be  gone  into  at  all,  or  how  far  they  can  be  gone  into,  on 
**  the  Trial  of  the  Right  of  the  Elected." 

Rules  made  absolute  for  Informations. 


Tlie  End   of  EaJIer  Term   1764,    4  G.  3, 


Part  IV.  Vol.  IIL  T  t  t  Trinity 


1488 


Trinity  Term 

4  Geo.  3.  B.R.   1764. 


Tuefday,  26        Swift,   €x  diiiiiff  Nealc  et  Ux.  verfus   Roberts. 

June  1764. 

AN   Ejeftment  for  a  Houfe  Gfr,  in  Well-Clofe  Square  in 
Middlcfex,  coming  on  to  be  tried  before  Lord  Ma7if~ 
field,  at  the  Sittings  after  laft  Term  -,  the  following  Cafe 
was  fpecially  ftated,  and   referved  for  the  Opinion  of 
the  Court. 

Richard  Gilbert  and  Frances  Sophia  Gilbert,  (now  Neale)  were 
upon  the  20th  of  January  1754,  feifed  as  Joint -tenants  in  Fee, 
of  the  Premiffes  in  Queftion.  Richard  Gilbert,  on  the  20th  of 
January  1754,  "i^de  his  Will,  duly  executed;  and  thereby  de- 
vifed,  in  thefe  Words — "  Imprimis,  I  give  and  bequeath  all  my 
"  Part,  Right,  Title  and  Inter  eji  which  I  have  in  an  Eft  ate  joint- 
"  LY  WITH  MY  Sister  Frances  Sophia  Gilbert,  fituate 
"  and  lying  in  Well-clofe  Square  Zjc,  to  my  beloved  Wife  Jane 
"  Gilbertr 

By  Indentures  oi  Leaje  and  Releafe  dated  on  the  9th  and  loth 
of  October  I754>  They  made  Partition  :  And  the  Melluages  in 
Queflion  were  conveyed  to  the  faid  Richard  in  Fee. 

Richard  died  in  Jiiigiift  1757,  without  liTuej  leaving  the 
Lcjfor  of  the  Plaintiff  his  Sifter  and  Heir;  who  claimed  as  Heir 
nt  Law  to  him.     The  Defendant  claimed  under  his  Will. 

The  Queftion  was,  "  Whether  the  Plaintiff,  under  the  Cir- 
■"  cumftances  of  this  Cafe,  is  intitled  to  recover  the  Prcmilles  in 
**  Queflion  in  this  Ejedment" 

It  was  argued,  for  the  firfl  Time,  on  'Tuefday  the  22d.  o^  May 
lafl,  by  Mr.  AJhurfi  for  the  Plaintiff,  and  Mr  Serjeant  Hewitt 

for 
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for  the  Defendant:  And  the  two  Queftions  propofed  by  Mr.  Af~ 
burjlf  and  difputed  between  them,  were  — 

I  ft.  Whether  the  Devife  made  to  the  Defendant  by  Richard 
Gilbert  who  at  the  Time  of  making  the  Devife  was  a  Joint- 
tenant,  though  he  afterwards  made  Partition,  and  had 
the  Premiffes  for  his  Purparty;  was  a  good  Devife,  abjlra6led  from 
the  Confideration  of  the  J'ubjequent  Partition. 

2d.  Whether  the  subsjequent  Partition  could  make  \kv^ pre- 
ceding Devife  good. 

Mr.  AJlmrJi  argued — 

Firft — That  a  Joint-tenant  can  not  devife,  (though  a  C<j- 
parcener  may:)  For  the  Right  of  SurvivorJJjip  takes  Place  of  a 
Joint-teftaiit's  Devife.     This  is  fettled  eftablifhed  Law. 

For  this.  He  relied  on  Littleton,  Sed.  287.  and  Co.Litt.  185.  a.b. 
Botli  exprefs  in  Point. 

Secondly — The  Deed  of  Partition,  nvxAtfuhfequent  to  the  Time 
of  making  the  Devife,  can  not  effeduate  and  make  good  a  p7-ior 
Devife,  which  was  a  bad  One  when  made. 

For,  upon  the  Statutes  of  Wills,  a  Will  muft  be  good  at  the 
Time  when  it  was  made :  It  can  not  be  made  good  by  -ixvj fubfe- 
qiient  Event. 

By  the  Statute  of  34,  35  77.  8.  f.  5.  §  4.  (which  is  explana- 
tory of  the  former  Aft  of  32  /f.  8.  c.  i.  §  i.)  Perfons  having  a 
J'ole  Eftate  in  Fee-Simple,  or  feifed  in  Fee-Simple  in  Co-parcenary 
or  in  Common,  have  Power  to  devife  as  much  as  in  them  of  Right 
is,  at  their  Pleafure.  But  as  the  Power  is  only  given  to  Perfons 
yo/i?-feifed,  or  feiied  in  Co-parcenary  or  in  Common,  it  is  clear, 
"  that  ]o\v.'v -tenants  arc  excluded;"  and  "Joint-tenancy  is  a 
perjhnal  Dijqualtjicaiion. 

Upon  thefe  Statutes,  it  is  alfo  clear,  "  that  no  future  Event  can 
"  fiPPfy  ^  Defeft  of  Qualification  which  was  ii'anti;?g  at  the  Tiinc 
"  of  making  the  Will:"  As  an  Infant  Teftator's  coming  to  full 
Age,  or  a  Feme-Covert  Teftatrix  becoming  fole,  or  an  infane 
Perlbn's  recovering  Sanity  of  Mind.  In  all  fuch  Cafes,  the  Will 
is  void,  unlcfs  it  be  republified  after  the  Perfon  becoiiies  capable 
fci  devifmg. 
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I  Siiierf,  162.  Herbert  v.  TorbaJl,  was  fo  determined,  upon  a 
Will  made  by  an  Infant. 

To  make  a  Will  good,  the  Seijin  which  the  Teftator  had  at 
the  'Time  of  making,  muft  continue:  Otherwife,  there  mull  be  a 
Re-pubiication. 

3  Co.  25.   Butler  and  Bakers  Cafe. 

DiJIer  V.  Difter,  3  Lev.  108.  where  the  Teftator  made  a  Bar- 
gain and  Sale,  in  order  to  make  a  Tenant  to  the  Prcecipe;  and 
fuffered  a  Recovery  to  his  own  Ufe. 

jijl.iby  V.  Laver,  Goldcjloroiigh  gT^:  where  a  renewed  Leafe  did 
not  pal's,   (the  former  being  furrendered.) 

Teherton  v.  Tclverto?2,  Cro.  Eliz.  401.  A  Man  can  not  grant 
or  charge  what  He  hath  not. 

Bu72ter  V.  Coke,  i  Salk.  237.  After-purchafed  Lands  fliall  not 
pafs  by  a  prior  Devife. 

So,  in  the  prefent  Cafe,  there  ought  to  have  been  a  Re-publi- 
tion:  For,  at  the  T^ime  of  making  this  Will,  the  Joint-tenant /6<?^ 
not  the  Eilate,  in  the  Mode  that  was  neceffary  to  qualify  him  to 

devije  it. 

In  pleading,  it  is  incumbent  to  alledge,  "  That  at  the  Time  of 
*•  making  the  Devife,  the  Devifor  was  fetjed  in  his  Demefne  as 
"  of  Fee."  But  if  it  had  been  fo  alledged  here,  the  adverfc  Party 
might  have  alledged  a  ywV/Z-Seifure,  and  traverfed  the  Sole- 
Seijure. 

lie  added  further.  Tint,  fuppojing  this  Devife  to  have  been  good 
in  it's  Original  Creation,  yet  the  fubfequent  Partition  (which 
was  made  by  Deed  of  Leaje  and  Releafe  would  amount  to  a  Re- 
vocation of  it. 

And  He  endeavoured  to  fhew  this,  by  citing  i  Ro.  Abr.  614. 
Title  Devife,  Letter  O.  (which  does  not  prove  it,)  and  the  Caie 
ol-  Le  Strange  v.  '6'n-  Richard  Temple,  1  Keb.  357.  and  1  Sideff.go. 
and  a  Cafe  m  Sho-wer's  P.  C. 

But  as  to  this  Point,  He  was  over-ruled  immediately  by. 

Lord  Mansfield  and  Mr.  Juftice  Wilmot,  who  Both  agreed, 

that  it  had  been  determined  "  That  a  Partition  by  Deed,  between 

2  Tenants 
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♦*  Tenants  -in  Common,  did  not  amount  to  a  Revocation":  And 
they  particularized  two  Cafes  in  Point,  viz.  Lufhe?-  v.  Kidby, 
3  Peere  Williams  169,  170.  9th  April  1730,  (mentioned  there 
in  a  Note,)  and  Rijley  v.  Lady  Baltiuglafs,  Sir  T.  Raymond  240. 
Each  of  thefe  tv/o  Cafes  being  the  unanimous  Opinion  of  four 
Judges.  And  Lord  Mansfield  added  an  Obfervation,  "  That  con- 
•^'  JiruSlive  Revocations,  contrary  to  the  Intention  of  the  Teftator 
■"  ought  not  to  be  indulged;  and  that  fome  over-Jti-ained l\t(o- 
"  lutions  of  that  Sort  had  brought  a  Scandal  upoji  the  Law."' 

Mr.  Serjeant  Hewitt,  for  the  Defendant. 

As  to  the  lafi  Point,  He  thought  it  needlefs  to  fiy  any  Thing 
•at  all  about  it;  as  the  two  Cafes  lafl  abovementioned  were  a  full 
Proof,  "  That  a  Partition  bet",^xen  Tenants  in  Common  was  no 
*"  Revocation  of  a  prior  Will":  And  there  was  no  Diiference  (in 
this  Refped)   between  Tenants  in  Common  and  j^£;/;;^'-Tenants. 

As  to  the  ifl.  Point — A  Joint-tenant  has  fuch  an  Eilate  as  He 
may  dcvife,  under  thefe  two  Statutes  concerning  WilJs. 

He  cannot  indeed  devife,  fo  as  to  defeat  the  Survivor,  (o  long 
as  Survivorjlxip  continues:  But  if  the  Stivcivorjhip  be  put  out  of  the 
Cafe,  then  there  is  Nothing  to  hinder  him  from  devifing. 

Now  a  Partition  difcharges  deftroys  and  exttnguifl^es  this  Inci- 
-dent  or  Incumbrance  of  Sitirvivorjhip.  If  One  Joint-tenant  releajes 
to  the  Other,   (as  he  m.ay  do,)   this  extinguijhes  his  Eftate. 

All  this  is  confiftent  with  Littleton  §  288..  and  Co.  Litt.  186. 

And  Perkins  (Sedion  500)  is  exprefs,.  that  *'  if  a  Joint-tenam 
"  makes  his  Will  iindyJ/ri/'/'u^j-,  the  Will  ihail  fland  good." 

2d.  Point.  After  Partition,  the  Joint-tenant  is  'k\  of  the 
old  Eftate :  TIae  Pai-tition  operates  only  as  an  Extinguijhment  of 
the  other  Moiety. 

And  as  to  the  Exprefhon  in  34  and  35  i7.  0.  of  "  having  a 
■"  Jok  Ellate";  Ke  was  fole  fdfed  of  his  oivn  Part  and  had  Power 
to  difpofe  of  it :  He  might  alienate  it,  demife  it,  forfeit  it.  Why 
then  might  He  not  devije  it  ? 

Mr.  AJlmrjly  in  his  'KcYi\y,dldnot  infijl  upon  the  Partition's  amoun- 
ting to  a  Revocation  of  the  Will:   (Though   Lord  Mansfcld  told 
.    him.  He  was  at  Liberty  to  do  it,  if  He  was  not  fatisfied  about  it.) 

As  to  the  Reft,  He  faid  that  Joint-teaancy  is  a  pcrfonal  Dif- 

Mbility  to  devife  the  Land;  as  Infincy,  Infanity,  or  Coverture  are, 
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to  do  (o :   And  it  is  tacitly  excluded  by  the  Statute,  by  not  being 
therein  expreffed,  as  Coparcenary  and  Tenancy  in  Common  are. 

It  is  no  Argument  to  prove  his  Power  of  devifing  it,  to  fay 
<*  that  He  might  have  given  it  or  aliened  it  in  his  Life-time :" 
For,  that  would  have  defeated  the  Survivorjljip;   but  this  docs  not. 

As  to  the  Paffage  in  Perkins,  §  500.      It   may  be  laid  out  of 
the  Cale:   For,  his  Alftrtion   is  7iot  Jupported  by  the  Authorities 
He  cites.   [Mr.  Jijhwjl  (aid  He  had  looked  into  the  Books  refer- 
•  Perhaps      red  to  by  Perkins ;  and  could  had  no  iuch  Thing  *  in  them.] 

He  looked 

into  F;tz-Hcriert's  Nalura  Brcvhim,   inllcad  of  the  old  Natura  Lrcnjuim. 


2d.  Point.  After  Partition,  the  Mode  of  the  Devifor's  ha- 
ving the  Eflate  is  altered ,  and  the  Will  muft  ht  puhliJJjsd  aneiv. 

Ulteriiis  Concilium. 

This  Caufe  now  ilood  in  the  Paper  lor  a  fecond  Argument. 
Mr.  Morton  was  for  the  Leilbrs  of  th-  Plaintiff;  and  Mr.  EUab 
Hari-ey,  for  the  Defendant. 

The   Court  put  it  upon  Mr.  Harvey,   to  flievv-  how 
He  could  2it  clear  of  the  Statute  of  the   •r^  and  ic  H.  8. 

Mr.  Har'-cey  endeavoured  to  do  it,  by  urging  that  the  Tefirator 
being  folc-fcifcd  at  tlie  Time  ivhen  the  DeviJ;  oi'ei:ated,  th.'.t 
is  to  lay,  (at  the  Time  cf  his  Death,)  it  is  u  good  Devife  under 
the  Statute  of  H.  8. 

And  this,  He  fiid,  depended  upon  the  9jjality  of  the  EJlate, 
and  not  upon  the  perjonal  Nihility  of  the  Teltator.  Where  it  de- 
pends upon  the  pei-jonal  Ability  of  the  T'eflntor,  it  is  not  indeed 
lufhcient  that  the  Difabihty  be  removed  before  the  Time  of  the 
Operation  of  the  Will:  It  is  neceliary  that  the  Teftator.fhould 
have  been  free  from  all  Diiability  at  the  Time  of  making  it.  But 
where  it  depends  upon  the  ^la'ity  of  the  Ejiate,  it  then  turns 
upon  the  Time  ol  the  V/ ill's  operating.  And  in  the  prefent  Cafe, 
which  is  oi  this  latter  Kind,  the  Teltator  wzs  Jole  Jeijed  at  the 
Time  of  the  Operation  of  his  Will. 

Eefore  the  making  of  thefe  Statutes  of  Wills  (in  -^^z  and  34. 
H.  8.)  None  could  devife  their  Inheritance,  by  the  general  Ltlkms 
of  the  Land  :  But  in  moft  Cities  and  Burroughs,  the  Right  of  do- 
ing \\.JulJiJied;  and  many  Queftions  were  agitated  concerning  fuch 
Deviles;  and  many  Rules  were  laid  dov/n,  and  many  Principles 
trtabiiflitd    about    them.      One   of   thofe    eflabliilKd    Principles 

was 
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was  "  That  a  To/A'Z-tenant  could  not  devife;"  or  (in  other  Words) 
*'  That  a  Perfon  miift  be  fok-J'cifcd,  in  Order  to  quah'fy  and  en- 
*'  able  him  to  devife  Lands."  And  the  Intent  of  thefe  Statutes 
"  was,  to  make  \}s\q,  general  Law  of  the  Land  conjm'm  to  thefe 
"  local  Ciijloms. 

Upon  the/irWiT  of  thefe  two  Statutes,  [yi-z.  the  -:;2d.  of//.  8.) 
it  was  left  doubtful,  "  Whether  a  Joint-tenant  could  devife  bv 
"  Virtue  of  that  Adl,  or  not ;"  the  Pow'er  being  given  to  "  Every 
"  Perfon  having  anv  Manors,  Lands  or  Tenements  holden  i;i 
"  Socage":  And  the  Ad;  of  34  and  35  H.  8.  was  made  to  ex- 
plain this  Doubt;  and  gives  the  Power  of  deviling,  "  to  Perfons 
•'  having  a  sole  Eftate  in  Fee-Simple,  or  feifed  in  Fee-Simple 
"  in  Coparcenary,  or  in  Common"  So  that  it  is  now  elfablilhed 
by  this  latter  Ad:,  which  adopts  the  known  Principles  of  the 
Common  Law,  "  That  a  Joint-tenant  can  7iot  devife."  And  this 
is  a  Remedial  Law,  and  therefore  to  be  favoured ;  in  Order  to 
promote  the  Remedy,  and  effectuate  the  Intentions  of  Tellators. 

The  Reafon  why  a  Joint-tenant  cannot  devife,  is.  That  the 
Right  of  Survivoriliip  takes  Place  in  his  Companion  iminediately 
upon  the  Devifor's  Death;  And  the  furviving  Companion  is  Pa- 
ramour.t  the  Title  of  the  Devifee,  who  can  only  claim  under  the 
Dc'-cifcr ;  whereas  the  Survivor  claims  in  his  own  Right,  under  the 
frjl  Feoffor.  So  is  Littleton  §  287.  and  Co.  Lit.  185.  b,  in  his 
Comment  thereuoon.  And  this  Paramount  Risht  having  in- 
itantly  prevailed,  upon  the  Teftator's  Death,  tliere  remains  no 
Eftate  Oi  Inheritance  for  the  Devife  to  operate  upon. 

But,  if  hetnsecen  the  Time  of  -making  the  Devife  and  the  Tim-i 
of  it's  operating,  the  Jointure  be  fevered,  and  the  Eftate  conJbH- 
dated,  then  the  Devife  will  be  good:  For  there  now  remains  no 
Paramount  Plight,   to  prevail  over  it. 

This  Doclrine  is  quite  agreeable  to  Littletons  Opinion  jud 
cited:  And  it  is  alio  the  Opinion  ot  Perkins;  who  in  his  5ccth 
Seftion,  Title  Devijes,  lays  "  That  a  Devife  by  a  Joint-tenant, 
"  of  Land  devifabie  v/hich  he  holds  in  Fee  on  the  Dav  of  his 
"  JDdV.7/6  jointly  v/ith  a  Stranger,  is  not  good  ;  and  the  Law  js  the 
"  fame,  with  regard  to  an  Ufc  in  Jointure  &c:  But  if  fuch 
"  Devi/or  survives  all  his  Joint-Companions,  then  such  De- 
"  vi/e  IS  GOOD  ;  as  it  is  well  lliewn  by  my  Lord  Littleton,  in  his 
"  3d.  Book,  in  the  Chapter  of  Joint-tenants  Folio  58,  and  alfo  in 
"  Natura  Brevium,  with  the  Additions  upon  the  Writ  of  Ex 
"  gravi  ^lerela  c? r ;  where  there  are  feveral  good  Cafes  concern - 
"  mg  Devifes  pat  and  Ihewn  aft'."  Perkins  is  clearly  of  Opinion 
himfeif,  and  He  deduces  it  alfo  from  Littleton,  "  That  ifa  Joint- 

"  tenant 
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"  tenant  makes  his  Will,  and  afterwards  furvives  his  Companions, 
**  thtnjiich  Devile  Is  good." 

Thus  it  ftood  at  Common  Laiv,  antecedent  to  the  Statute.  And 
the  Statute  adopts  and  proceeds  upon  the  Reafoning  of  the  Com- 
mon Law;  and  meant  to  make  the  Law  throughout  the  Kingdom 
conformable  to  it  in  every  Refpe(fl:  It  does  not  deftroy  the  former 
Power  of  devifmg,  which  fubiifted  only  partially,  and  not  gene- 
rally ;  but,  on  the  contrary,  eliablillies  the  like  Power,  generally 
and  all  over  the  Kingdom. 

Upon  this  Principle,  the  Estates  muH:  be  confidered,  as  they 
flood  at  the  Time  of  the  Operation  of  the  Will.  And  for  that 
Reafon,  no  Livery  is  necellary,  nor  Attornment.  (V.  3  Leon. 
276,277.  jS^r;-/(5«'s  Argument  of  iJw/Av- and  .Stf/^fr's  Cafe.) 

A  Tenant  in  Tail,  with  Remainder  in  Fee  in  Contingency, 
may  devife :  And  if  he  leaves  no  Ili'ue  at  his  Death,  his  Devife 
fliall  be  good. 

The  Cafe  of  lapfed  Devifcs,  (where  a  Devifee  in  Fee  dies  irj 
the  Life  of  the  Devifor,)  tends  to  prove  this  Point:  But  a  much 
ftronger  Inftance  is  the  Cafe  of  a  Man's  devifmg  to  his  oivn  JVife; 
which  can  only  be  fupported  upon  this  Foot  of  confidering  the 
Ellate  as  it  jlood  at  the  Time  of  the  Will's  operating.  So  if  a 
Devife  be  "  to  the  Heir  oi  A-f  and  A.  dies  in  the  Life-time  of 
the  Teftator;  A.'?.  Heir  fliall  take. 

The  prcfent  Cafe  turns  upon  the  ^ality  of  the  EJlatc:  And 
therefore  the  Devife  is  good,  li'ithout  Re-publication  or  any  other 
h&-  done;  as  the  Teflator  was yiA'-leifed  at  the  Time  of  the  Ope- 
ration of  the  Will. 

Lideed  where  it  depends  upon  Cnt  perfoJial  Ability  or  Difability 
of  the  Terta'ior,  fome  other  Ail  mult  be  done,  after  the  Difabi- 
litv  is  removed:  As  if  a  Will  be  made  by  aFeme-Coverte,  an  Infl\nt 
or' a  mad  Perfon,  it  mull  be  re-publi!lied  after  the  Difabiiity  is 
removed. 

But  where  it  depends  upon  the  ^lality  of  the  EJiate,  the  Eftate 
is  difencumbered  by  the  Removal  of  the  difabling  Circumllance  : 
And  it  is  enough  if  it  be  clear  of  any  Incumbrance  at  the  Time 
when  the  Will  operates.  Plere,  the  Devifor  was  in  to  the  fame 
Ufes  after  the  Partition,  as  He  was  before ;  His  Intention  re- 
mained the  farr..e  as  it  was  before ;  and  the  eftablifliing  the  Devife 
he  has  thus  made,  will  not  clafh.  with  any  Rule  of  Law. 

Mr.  Morton,  for  the  LefTor  of  the  Plaintiff. 

2  As 
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As  to  Perkins — His  Words  do  not  import  even  his  orjn  Opi- 
nion to  be,  "  That  the  very  identical  Will  made  by  the  lurvi- 
"  ving  Joint-tenant  before  the  Death  of  his  Companion  would 
"  be  good  after  it:"  He  only  means,  "  that  if  a  Joint-tenant 
"  furvives  all  his  Companions,  He  may  then  make  a  Devile  ot 
"  the  Land  before  holden  in  Jointure;  which  he  could  not  do 
"  before."  Nor  can  any  fuch  Opinion  as  is  afcribed  to  him  by 
Mr.  Harvey,  be  inferred  from  the  Books  cited  by  Mr.  Perkins. 

As  to  Devifes  by  Tenants  in  Tai/—lf  a  Man  has  an  Eftate  Tail, 
and  deilroys  that  Quality,  and  acquires  a  Fee,  fuch  acquired  Fee 
will  not  pafs  by  a  prior  Will,  without  Republication.  In  the 
particular  Cafe  put  by  Mr.  Harvey,  of  a  Tenant  in  Tail,  with 
Remainder  in  Fee  to  Himfelf  and  his  Heirs,  the  Eftate  would 
pafs  by  the  very  IFords  of  the  Statute  of  Wills;  becaufe  the  Devifor 
then  had  a  Fee  in  the  Remainder;  And  the  Words  of  the  Statute 
are—"  Having  a  fole  EJlat€  in  Fee-Sifnple  &c,  in  PoffefTion 
"  Reverfion  or  Remainder."  But  fuch  devifable  Eftate  mull:  be 
either  :i  Jble  Eftate  in  Fee-Simple,  or  a  Fee-Simple  in  Coparcenary 
or  ii)  Common.  Whereas,  at  the  T'ime  of  Mr.  Gilbert's  making  this 
Devife,  He  had  not  fuch  an  Eftate  as  the  Statute  intends  :  For 
He  then  held  in  Joint- tenancy  with  his  Sifter;  and  the  exprefs 
Bequeft  in  his  Will  is  "  What  He  )\7id  jointly  with  his  Sifter." 

Suppofe  Mr.  Gilbert  to  have  furvived  his  Sijler,  would  the 
Whole  have  pafled  by  the  prefent  Will?  Certainly  not.  And  if 
fo,  how  can  his  ovjn  Share  pafs  by  it } 

The  general  Doftrine  advanced  by  Mr.  Harvey  came  in  Queftion 

in  the  Cale  of  Butler  v.  Baker,  reported  in  3  Cro.  25.  and  Popham 

87.  And  Popham  and  Anderfon,  the  two  Chief  Juftices,  and  All  the 

other  Juftices  and  Barons,  held  (contrary  to  Periam,  Clench,  Clark, 

JVdlmefuy  and  Femior)   "  That  They  were  to  confider  what  Eftate 

'  the  Devifor  had  in  the  Land  at  the  'time  of  his  Devife  made, 

'   WITHOUT  Regard  to  that  ivhich  might  happen  by  Matter  ex  pojl 

'  FacloM^on  the  Deed  of  Another:  And  at  the  "time  whtn  that 

•  will  was  made,   the  Devifor  had  no  other  Eftate  in  the  Manor 

•  oi  Hint  on  \\\\\\  jointly  with  his  Wife;  And  if  Jo,  it  follows 
'  that  the  Manor  of  Hinton  was  then  out  of  the  Letter  and  In- 
'  tent  of  the  Law  ;   For,  He  was  not  then  fole  feifcd  thereof,  nor 

•  feifed  in  Coparcenary  nor  in  Common;  And,  by  the  Words, 
'  He  Ihould  h&fole  feifed  in  Fee-Simple,  or  feifed  in  Fee-Simple 
'  in  Coparcenary  or  in  Common."     [See  particularly  Popham'ii. 

and  T^  Co.  Rep.  T^o.h.  31.]  -. 
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The  Court,  confifting  of  Lord  Mansfield,  Mr.  Jufticc 
Wilmot,  and  Mr.  Jullice  Tates,  (for  Mr.  Juilice  Denifon  was 
■abrei»t)  were  clearly  and  unanimoufly  of  Opinion,  That  a  Will 
made  /Ty  «?  JoIxMT-tenant  during  the  Continuance  of  the  'Jointure ^ 
is  not  a  good  Will  (even  as  to  his  Share  of  the  Eftate,)  under  the 
:Statutcs  of  Wills  in  32  and  34  H.  8.  notwithllianding  z  fubfequent 
Severance  of  the  Jointure  by  a  Partition  made  ajier  the  Time  of 
snaking  die  Will,  and  before  his  Death;  unless  there  be  a  i?^ 
publication  of  it,  after  the  Partition  :  And  They  oblerved,  that 
the  Dcvifor  has  exprefsly  defcribed  this  Bequeft  as  a  Right  ♦*  which 
"  He  had  in  the  Eftate  jointly  with  his  Sifier." 

They  All  thought  that  this  would  have  been  a  pretty  plain 
Cafe,  if  (it  had  ftood  merely  on  the  Statute  of  32  i/.  8.  which 
enadts  "  That  every  Perfon  having  any  Manors,  Lands  or  Te- 
"  nemente  holden  in  Socage  &c,  Ihall  have  Power  to  give  and 
f'  devife  &c:"  And  confequently  there  was  no  Neceflity  of 
the  latter  Ad:  of  34  and  35  /f.  8.  to  explain  the  former.  But 
this  latter  explanatory  Adt  clears  the  Matter  of  all  Doubt.  It 
profeiTes  to  be  made  on  Purpofe  to  remove  all  Doubts  about  the 
Expolition  of  it,  and  to  declare  and  explain  it's  Meaning :  Part 
of  which  Declaration  and  Explanation  is  this,  "  that  all  and  lin- 
"  gular  Perfon  and  Perfons  having  a  fole  Eftate  or  Intereft  in 
"  Fee-Simple,  or  feifed  in  Fee-SimpJe  in  Coparcenary,  or  in 
"  Common  in  Fee- Simple  (ic  &c,  fliall  have  Power  to  devife  &c." 
It  is  very  clear,  upon  this  Statute,  that  the  Devifor  muft  have 
the  Eftate  at  the  Time  0/ making  his  Will:  He  cannot  devife 
what  he  had  not  in  him  at  the  Time  of  deviling.  Lord  Mans- 
field laid,  that  by  the  Feudal  Law  there  could  be  no  Devife  of 
Land,  as  conftitnting  an  Heir:  But  a  Devife  of  Land  was  conii- 
dered  as  a  Limitation  of  the  Devifor's  Eftate  by  a  revocable  Adl ; 
and  upon  the  Cufiom,  and  independently  of  the  Statute,  a  Man 
could  not  limit  an  Eftate  which  He  had  not.  And  Mr.  Juftice 
Tates  obferved,  that  the  Manner  of  pleading  a  Devife  of  Lands 
Ihewed  that  the  Devifor  muft  be  feifed  of  them  at  the  Time  of 
making  the  Devife:  For  the  Form  of  fuch  Pleading  is,  "That 
"  the  Teftator  was  feifed  &c\  and  being  fo  feifed,  made  his  Will, 
'*  and  thereby  devifed  fo  and  fo," 

The  Queftion  therefore  is,  "  Whether  Richard  Gilbert  had  a 
"*  devifable  Eftate  in  thele  Premilfes  at  the  Time  when  He 
*'  MADE  his  Will."  • 

And  They  were  unanimous,  "  that  He  had  not:"  For  it  was 
only  a  Joitit  Eftate;  which  is  Jiot  devilable.  They  All  were 
clear,  "  that  a  Joint-tenant  cannot  make  a  Will  of  what  He 
"  holds  in  Jointure."     And  Lord  Matzsfield  held,  "  that  fuch  a 

"  Will 
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-*'  Will  would  be  void,  both  at  Common  Law  and  upon  the 
"  Statute."  If  it  could  operate  at  all,  He  faid,  it  mufl:  ope- 
rate as  a  Severance  of  the  Jointure :  For  it  could  not  operate 
otherwife.  But  it  cannot  operate  in  that  Manner ;  becaufe  a  Se- 
verance of  Jointure  cannot  be  effedted  by  that  Method.  A  Feoff- 
ment to  Ujes  (which  the  Statute  means  when  it  fpeaks  of  an  Adf 
executed  in  the  Perfon's  Life-time,)  would  have  fevered  the  Join- 
ture :  But  a  Will  cannot  have  that  Efred:.  Where  it  took  Place 
by:  particular  Cuftoms,  it  was  in  the  Nature  of  a  revocable  Ap- 
pointment .or  Limitation  of  the  Land  caiifa  Mortis;  and  not  like 
the  Roman  Teftament,  as  a  Conjiitution  of  the  Heir.  Therefore, 
before  the  Statute,  a  Man,  by  Cuftom,  could  only  devife  Lands 
which  He  was  then  feifed  of.  Mr.  Justice  Wilmot  faid,  that 
the  T^ime  of  yiAV.iiiG  the  IVill  was  the  fnaterialTime,  in  this  Cafe, 
as  well  with  Regard  to  the  ^ality  of  the  EJiate,  as  to  the  per- 
fonal  Ability  of  the  Ttjlator:  For  by  the  exprefs  Words  of  the 
Statute  of  34.  and  35  H.  8.  He  mufl  have  the  Eflate,  in  order  to 
be  capable  of  devifmg  it :  And  the  Word  "  Hanging"  is  a  Reafon 
why  an  after-purchaj'ed  Eftate  ihould  not  pafs.  Now  this  Man, 
who  only  held  in  Jointure  at  the  T'ime  when  He  made  his  Will, 
had  not  a  devifable  Eltate,  when  he  made  the  Devife:  Which  it  was 
recelFary  that  He  fliould  have  had,  ai  the  T^imt  of  devifing,  in  or- 
4er  to  make  the  Devife  good. 

As  to  the  PafTage  cited  from  Perkins  96. b.  Title  Devifcs, 
Sedion  500.  (which  fee  at  large,  ante,  p.  1493.)  They  were 
.extremely  well  fatisfied,  that  it  could  not  be  true,  in  the  Senfe 
in  which  Mr.  Harvey  would  have  it  underflood ;  namely,  "  that 
"  if  a  Joint-tenant,  who  holds  devifable  Land  jointly  with  other 
■"  Perfons,  makes  a  Devife  of  fuch  Land,  and  afterwards  hap- 
'*  pens  to  furvive  all  his  joint  Companions,  then  fuch  before-made 
*'  Devife  fhall  thereby  become  a  good  One,  (though  it  was  con^ 
"  feffedly  a  bad  One  before  this  Event,)  without  being  renewed 
*'  or  republiihed,  or  any  other  confirmatory  Adt."  The  Books- 
He  cites  do  not  warrant  any  fuch  Conclufion  :  Nor  is  there  any 
Foundation  for  fupporting  fuch  a  Propofition.  And  (as  Lor(| 
Miinsfeld  obferved)  it  would  be  abfurd,  upon  the  Face  of  it,  to 
fuppofe  that  fuch  a  Devife  could  be  good  for  the  Whole  of  the 
Eltate.  And  both  His  Lordfliip  and  Mr.  Juftice  Wilmot  remarked, 
ithat  what  Perkins  fays,  relates  to  Cuftonlary  Devifes  only,  and  7iot 
to  Devifes  under  the  Statute:  So  that  it  has  IHU  the  lefs  Weight 
;upon  the  prefent  Occalion. 

N.B.  It  feems  to  Me,  ^kx-iX Perkins  meant  no  more  than  this; 
That  a  Joint-tenant,  who  continues  till  the  Day  of  his  Death 
to  hold  jointly  with  One  .or  more  other  Perfon  or  Perfons, 
can  not  devife :  But  if  he  furvives  All  his  Companions,  He 
.then  and  thereby  becomes  capable  of  devifng.  And  I 
I  appre- 
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apprehend,  that  He  only  cites  Littleton  an(5  old  Natura 
Brevium,  in  order  to  prove  "  I'hat  a  Dcvife  by  a  Jomt- 
"  temwt  is  void;"  and  that  He  confiders  the  latter  Part  of 
his  AiTertion,  as  a  plain  Confequence  of  the  former,  and  ob- 
vioufly  clear  'without  any  Proof.] 

Fer  Cur . 

Let  the  Fojlea  be  delivered  to  the  Plaintiff. 


Frida)',  29  Francis    verfus    Wyatt 

June  1764. 


HIS   was    an   Adtion  in  Replevin,    upon   a  Dijlrcfs  for 
Rent. 


T 

The  Replevin  was  brought  by  Mr.  Francis,  the  Owner  of  a 
Chariot  which  flood  in  a  Coach-houfe  belonging  to  and  Part  of 
■Mat.  Wilkinfon\  Livery  Stables i  which  Chariot  Mr.  Wyatt, 
the  Landlord  of  the  Premiffes  had  dijlrained,  for  Rent  due  to  him 
from  Wilkinfon :  And  IVyatt  avowed   the  Taking  it  as  a  Dijirefs 
for  Rent.     To  this   Avowry,  Mr.  Francis  pleaded  in  Bar,  that 
the  Coach-houfe  in  which  it  was  taken,  was  Part  and  Parcel  of  ^ 
certain  other  Coach-houfes  and  Stables  known  by  the  Appellation 
of  the   T'aldot  Livery- Stables ;  whereof  One  Matthew  IFiikinfon 
was  the  Tenant  and  Occupier,  under  a  Demife  from  the  xAvovv- 
ant  Mr.  Wyatt,  for  a  Term  of  Years,  at  the  annual  Rent  of  60/. 
That  Matthew  Wilkinfon,  during  fuch  his  Occupation  of  the  Pre- 
mifies,  ufed  and  followed  the  Trade  and  Bufmefs  of  a  Co7nmon 
Public  Livery-Stable-Keeper,  for  keeping  Gentlemen's  Horfes  and 
fetting  up  their  Coaches  and  Carriages ;  and  ufed  the  Premifles, 
in  his  faid  Trade  and  Bufinefs,  for  the  keeping  Common  Public 
Livery-Stables  and  Coach-houfes,  for  keeping  Gentlemen's  Horfes 
and  fetting  up  their  Coaches  and  Carriages  -,  And  that  the  Plain- 
tiff Mr.  Francis  fet  up  his  Chariot  there,  at  Livery,  with   the 
faid  Matthew  Wilkinfon,  as   at  a  Common   Public  Livery-Stable- 
Kecpers ;  And  that  the  Avowant  took  his  Chariot  fo  Jlanding  in 
the  faid  Coach-houfe,  as  a  Diflrefs  for  Rent  due  to  him  from  the 
laid  Matthew  Wilkinfon:   And  fo  concludes,  that  He  took  it.  of  his 
<iwn  Wrong.     To  this  Plea  in  Bar  to  the  Avov/ry,  Mr.  Wyatt  the 
Avowant  demurs :  And  Mr.  Francis  ]om%  in  Demurrer. 

And  the  Qneftion  was,  "  Whether  a  Gentleman's  Chariot, 
"  which  flood  in  a  Coach-houfe  belonging  to  a  Common  Livery- 
<'  STABLE-A'ft'^tT,  was  DiSTRAiNABLE  for  Rent  due  to  the 
"  Landlord  from  the  LiYEKY-STABLE-Keepcr,  for  this  Coach- 

*'  houfe. 
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*'  houfe,  which  (together  with  the  Stables  &c)  he  rented  of  the 
f  ■  Landlord  who  diflrained  it." 

This  Point  was  twice  argued,  firfl:,  on  Friday  the  25th  o^  Afay 
laft,  by  Mr.  Serjeant  Nares  for  the  Landlord,  and  Mr.  AJJnn'jl 
for  the  Owner  of  the  Chariot ;  and  again  on  Friday  29th  'June 
1764,  by  Mr.  Blackjlone  for  the  Avowant  (the  Landlord,)  and 
Mr.  Clayto7i  for  the  Plaintiff  in  Replevin,  (the  Owner  of  the 
Chariot.) 

Upon  the  firfl  Argument,  the  Serjeant  infifted.  That  a  Liver Y- 
St AELE-Keeper  differs  widely  from  an  INN-Keeper;  and  that 
even  Horses  flanding  at  Livery  in  a  ILivery-Stable  would  not  be 
intitled  to  the  like  Privilege  from  being  dilh-ained  for  Rent  due 
for  the  Livery-Stables,  as  a  Horfe  put  up  at  an  Imi  would  be, 
from  being  diftrained  for  Rent  due  for  the  Inn;  and  much  lels 
can  a  Chariot  ^without  Horfes,  put  up  in  a  Coach-houfe  be- 
longing to  and  Parcel  of  a  Livery-Stable,  be  intitled  to  fuch 
Privilege. 

An  Inn -Keeper  has  a  Right  to  detain  the  Horfe  till  he  be  paid 
for  his  Keeping.  The  Realon  is,  becaufe  the  Inn-Keeper  is 
hound  to  receive  the  Horfe:  And  He  gives  Credit  to  the  T'hing, 
not  to  the  Perfon.  So  a  Farrier,  who  flioes  a  Horfe.  So  a  Com- 
mon Carrier.  So  likewife  a  'T'aylor ;  who  is  bound  to  make  the 
Cloaths.     22  Ed.  4,  49. 

But  it  muft  be  the  Horfe  .of  a  Gueji  or  'Traveller,  left  at  an  Inn 
and  /('rt',  which  the  Inn-Keeper  may  thus  detain:  He  cannot  de- 
tain Goods  left  with  him.     2  Ld.  Kaym.  867. 

Whereas  here  is  a  Coach-houfe  rented  for  a  Tear,  not  oc-caji- 
GJially  ufed  for  a  [mall  Time  only  :  And  the  Credit  is  given  to  the 
Perjbn,  not  to  tht.Thing.     Moore  jj~. 

In  a  Cafe  of  Brenan  v.  Ciir7-int,  in  B.  R.  Tr.  1755.  28  G.  2. 
A  Farrier  inlifted  on  retaining  a  Horfe,  for  his  Keeping  and  Care. 
The  Court  entered  into  the  general  Doctrine,  and  determined 
(upon  the  Cafe  in  Cro.  Car.  271,  272.  Chapman  v.  Allen,)  "  that 
"  the  Farrier  could  not  retain  the  Tbin'^ ;  becaufe  there  was  a 
"  Jpecial  Agreement,  and  the  Credit  was  given  to  tlie  Perfon." 

But  a  LivERV-STABLE-ivcr/it'r  cannot  detain  a  Horfe  (as  an 
/««-keeper  may ;)  becaufe  He  is  not  bound  to  take  in  a.  Horfe  : 
Much  lefs  cari  he  detain,  oris  bound  to  take  in,  a  Chariot  with- 
out Horfes. 

Part  IV.  Vol.  IIL  Yyy  A 
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as 


A  LwE-RY-Sr  ABL^-Kcrper  is  not  bound  to  quarter  Soldiers, 
an  /«;z-Keeper  is.      i  Salk.  387.   Parkburjl  v.  Fojier. 


Neither  are  Liver Y-STABLE-ATcr/ii'rx  liable  to  the  Incon'oe- 
niencies  that  /;7/z-Keepers  are  liable  to  ;  as  taking  out  Licences, 
and  a  great  Number  of  other  Inconveniences. 

Therefore  they  ought  not  to  enjoy  the  fame  Privileges  :  Nor  is 
there  the  fame  Foundation  for  their  IJnder-tenaJits  to  claim  any 
Exemption  from  the  general  Right  which  Landlords  have  "  to 
"  diftrain  what  they  find  upon  the  Premifles."  And  this  Gen- 
tleman, Mr.  Francis,  is  nothing  more  than  an  Under-tenant  to 
Wilkinjbn  for  this  Coach-houfe. 

A'LivERY-STABLE-iCfCj^rr  muft  reft  upon  his  own  Agree- 
ment: He  has  no  Privilege  himfelt ;  and  none  can  be  claimed 
tinder  Him.  Te/verton  66.  Cafe  de  Hojieler -,  Cro.  Car.zji.  2j2s 
Chapman  V.  Allen;  2  Ld.  Raym.  687.  Torkev.  Grenaugh ;  and 
I  Salk.  388.  Tork  v.  Grindjione  S.  C.  Cro.  Jac.  188.  189.  Gel- 
ley  V.  Clerk,  and  in  a  Cafe  of  Crofier  v.  'Tomlirifon,  in  C.  B.  at  the 
E//ex  (or  Hertfordjhire)  Aflizes  before  Lord  Ch.  J.  Willes,  a  Race- 
Horfe  was  holden  liable  to  Diftrefs,  in  a  Stable  at  Barnet,  let  to 
an  Inn-Keeper  for  a  Guinea. 

Mr.  AJlncrJl,  contra,  for  the  Plaintiff  in  Replevin,  (the  Owner 
of  the  Chariot,)  argued,  that  the  Dodrine  of  Retainer  is  uncer- 
tain, and  not  applicable  to  the  prefent  Cafe.  And  He  denied 
that  the  Inn-Keeper's  Right  to  detain  "w^s  founded  upon  the  Prin- 
ciple of  his  Obligation  to  receive.  ¥ov  1  Manufatlurer  (who  is  not 
bound  to  accept  the  Work)  has  a  Right  to  retain;  (as  was  hol- 
den in  P.  9  W.  ,3.  Collins  v.  Ongley,  before  Holt  Ch.  J.  cited  by 
Lord  Ch.  J.  Ryder  in  the  Cafe  of  Brcnan  v.  Currint:)  So  has  a 
Failor  alfo.  And  Taylors  are  not  bound  to  make  Cloaths  for  All 
who  afk  them. 

The  Right  of  Landlords,  "  to  diftrain  the  Property  of  a  third 
"  Perfon  for  Rent  due  from  their  own  Tenants,"  is  founded  upon 
Reafons  of  public  Convenience,  and  calculated  for  the  Prevention 
of  Fraud :  And  the  Exceptions  out  of  the  general  Rule  are,  all 
of  them,  tending  to  the  Bcncjit  of  Tirade  and  Commerce  and  gene- 
ral Advantage. 

Co.  Litt.  47.  a.  2  Lutio.  1578.  Kimp  v.  Cruives  et  al.  i  Ro. 
Abr.  668.  Letter  j'.  Title  "  Le  Biens  de  que  poient  efre  difraine." 
2  Buljlr.  270.  Robinfon  v.  Walter.  Cro.  Eliz.  596.  Rede  v. 
Bur  ley. 

1  But 
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But  there  is  no  Cafe  diredlly  in  Point. 

As  to  the  Cafe  of  Crofier  v.  Tomlinjon  at  Hertford  AlTizes,  the 
only  Queftion  was,  "  whether  the  Stable  was  or  was  not  Parcel  of 
*'  the  Inn":  And  it  was  holden,  "  that  it  was  not."  It  was  a 
Mile  diftant  from  it.  T^hat  Cafe  therefore  is  not  applicable  to 
the  prefent. 

.  Mr.  Serjeant  Nmrs,  in  his  Reply,  obferved,  that  there  was  no 
Surprize  upon  the  Owner  of  this  Chariot:  He  was  fully  ap- 
prized of  the  Fadt  of  it's  being  a  Livery-Stable,  and  not  an  Inn. 

And  He  cited  3  Lev.  260,  261.  Foivkes  v.  Joyce. 

Upon  the  y^row^  Argument,  Mr.  Blackstone,  on  Behalf 
of  the  Avowant  (the  Landlord)  argued,  that  no  Privilege  of  Ex- 
emption from  being  liable  to  Dill:refs  for  Rent  in  Arrear,  could 
be  claimed  by  the  Owner  of  the  Chariot,  but  upon  One  of  thefe 
Foundations,  viz.  either  the  Analogy  between  a  Livery-Stable  and 
a  Common  Public  Inn,  or  the  Principle  of  general  Utility  and 
Convenience  to  the  Community. 

I  ft.  As  to  the  former — An  Bin  is   Publici  "Jitris:  And  every 
Man  has  a  Right  to  put  up  at  it.     Formerly  it  has  been  que- 
rtioned  "  Whether  a  Man  could  have  ereBed  zn  Inn,  at  his  own 
"  Pleafure,"  (as  it  fliould  feem  :)  at  leaft,  it  appears  that  Common 
Inns  are  fo  much  devoted  to  the  Service  of  the  Community,  that 
they  are  obliged  to  receive  all  Guefls  and  Horfes.      3  Bidjir.  269. 
Robinfon  v.  Walter.     Palmer  367.  and  374.  Rex  v.   Collins  and 
Three  Others;  and  2  Ro.  Rep.  345.  iS.  C.     And  the  Proted:ion 
that  they  receive  from  the  Law  is  founded  upon  their  being  com- 
pellable by  Law  to  take  in  Guefts  and  Horfes.     But  that  is  not 
the  Cafe  of  a  Livery- S table-Keeper .     He  is  not  bound  obliged  or 
compellable  to  receive  Coaches  or  Horles :   He  ftands  upon  the 
Foot  of  private  Contrail  only ;   and  may  refiij'e  to  take  in  Coaches 
or  Horfes  unlefs  upon  his  own  Terms.  There  is  no  Reafon  there- 
fore why  he  fliould  receive  or  be  at  all  in  titled  to  any  particular 
or  fpecial   Privilege,  Protection   or  Exemption   from   the   Law. 
And  the  Addition  of  the  Epithets  "  Common"  and  "  Public.,"  to 
the  Defcription  of  this  Livery- Stable-Keeper  and  his  Coach-houfes 
and  Stables,  makes  no  real  Difference  in  the  Cafe.     The  Dijiinc- 
tion  between  the  Obligation  by  Law,  and  the  landing  upon  the 
Foot  oi private  Contrail,  is  clearly  lliewn  by  Chief  Juilice  Popham, 
in  the   Cafe  de  Hojieler,  Poph.  66;      In  Bro.  Abr.    Title  "  Dif- 
"  trelj'e,"  p.  251.  pi.  56.  Brian  Ch.  J.  puts  the  Privilege  of  Ex- 
emption of  Cattle  or  Goods  from  being  liable  to  Diibcfs,  upon 

their 
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their  being  in  the  Place  by  Authority.  And  fo  aHb  i  Ro.  Abr. 
668.  Title  "  Dijlrcs,"  Letter  7.  pi.  12.  declares  the  Reafon  of 
the  Exemption  to  be  "  becaufe  the  Law  gives  Liberty  to  put 
••  them  there."  Lord  Ch.  J.  Coke  likewife,  in  Co.  Lift.  47.  a. 
£ives  the  fame  Reafon,  viz.  their  being  there  "  by  Authority  of 
"  Law."  But  in  the  prefent  Cafe,  the  Chariot  was  not  in  this 
,-Coach-houf?  by  Authority  of  Law,  but  on  a  mere  private 
Contrast. 

adly.  As  to  public  Utility  or  Convenieiice  to  the  Community — No 
Cafes  can  be  cited  to  fupport  a  Notion,  "  that  a  Privilege  of  Ex- 
"  emption  from  a  Diftrefs  for  Rent  can  be  maintained  upoa 
"  this  Foot." 

If  this  Chariot  had  been  fent  to  a  Coach-maker's  to  be  repaired, 
and  had  been  dillrained  there  for  Rent  due  from  the  Coach- 
maker,  that  Cafe  might  have  feemed  to  fall  within  fome  of  the  cited 
Gafes :  'That  would  have  afforded  a  Pretence  to  Exemption,  from 
the  Neceffity  of  fending  it  thither  for  that  Purpofe.  But  there  is 
710  Neceffity  that  a  Gentleman  lies  under,  to  fet  up  his  Chariot 
■iX  a  Livery-Stable.  And  the  Inconvenience  would  be  much  greater 
on  the  Side  of  the  Landlord^  if  He  fliould  be  debarred  of  his  legal 
Right  '*  to  diflrain  Goods  found  upon  his  Premiffes,  for  Rent  in 
"  Arrear,"  than  any  that  could  arife  from  allowing  him  this  efta- 
blilhed  Security  for  his  Rent,  in  the  Cafe  of  a  Perfon  who  ap- 
pears to  be  no  more  than  an  ordinary  Under-tena?it,  and  without 
any  reafonable  Pretence  of  Exemption  from  the  general  Law  of 
Diftrelfes- 

Therefore  He  prayed  Judgment  for  the  Avowant. 

Mr.  Clayton,  contra,  (for  the  Plaintiff  in  Replevin,)  premiied, 
that  it  ffood  admitted  on  the  Pleadings,  "  That  this  Matthew 
^'  Wiininfon  (the  Tenant)  kept  a  Common  Public  Livery-Stable." 
And  He  argued,  that  fich  a  Livery-Stable  is  exaftly  upon  the 
Eoot  q\  ■d.Comnron  Inn,  and  intitle  to  the  vety  fame  Privileges  and 
Exemptions ;  and  is  equally  to  be  protcdled  upon  the  Principles 
of  Necejjity,  Utility  and  Convenience  to  the  Community,  though  of 
more  recent  Eflablifliment  indeed  than  Inns:  And  therefore y«cv5 
a  Livery-Stable  is  equally  within  the  Reafon  of  the  Cales,  as  Inns 
are;  like  new  Trades,  which  are  under  xht  fame  Protedion  as 
old  Ones.  Confequently,  fuch  a  Livery-Stable  is  equally  within 
the  general  Realon  of  Exemption  from  Difrefs,  for  the  Sake  of 
Public  Utility,  as  Cloth  at  a  Taylor's,  Cloth  at  a  Weaver's,  a 
Horfe  at  a  Farrier's  (to  be  fliod,)  a  Horfe  that  brings  Goods  to 
IVIarket  to  be  fold,  the  Goods  themfelves  fo  brought.  Goods  on 
a  Wharf  or  at  a  Warehoufe  for  Exportation,  Goods  delivered  to 
a.  Carrier  to  be  carried  for  Hire,  Wool  in  a  Neighbour's  Barn, 
2  Goods 
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Goods  in  the  Hands  of  a  Fadlor.  In  all  thefe  Cafes,  the  Law 
gives  the  Privilege  in  refpedl  to  TVWt"  and  Utility:  The  Privilege 
or  Exemption  is  not  founded  on  any  Obligation  to  receive  the 
Goods  or  other  Things.  A  Fatior  is  not  bound  to  receive 
Goods:  Yet  He  may  retain  them.  Nor  do  I  know  that  a  Tay- 
lor is  bound  to  make  my  Cloaths  3  or  that  a  Farrier  is  obliged 
to  flioe  my  Horfe.  And  to  prove,  "  that  the  true  Foimdattoii  of 
*'  the  Exemption  from  Dillrefs,  in  the  excepted  Cafes,  is  the 
"  'Detriment  the  Commo7i-JVeal  wotcld Jiiffer  if  fuch  Things  (hould 
*•■  be  liable  to  Diftrefs  for  Rent,"  He  cited  M.jH.j.  i .  Fitz-H. 
Abr.  252.  Tit.  "  Dijireffe,"  pi.  8.  Noy  19.  'TraJJ'eH  v.  Morris. 
Co.  Litt.  47.a.  Cro.  Eliz.  549.  Read  v.  Burhy.  Salk.  249,  250. 
Gi [bourn  v.  Hurjl. 

And  here  it  appears,  that  the  Landlord  knew  this  to  be  a  Com~ 
mon  Livery-Stable,  and  conj'ented  to  it. 

Mr.  Blackjlonc,  in  Reply,  obferved,  that  there  is  no  fuch 
Thing  known  in  the  Law,  as  a  Common  Livery-Stable,  in  any 
technical  Senfe  of  the  Word  "  Common,"  or  in  the  J'a/ne  Senfe 
in  which  it  is  applied  to  an  Inn  (which  is  called  commune  HoJ- 
pitimn.) 


He  faid,  Mr.  Clayton  had  compared  the  prefent  Cafe  to  many 
Others  which  it  did  not  at  all  refemble,  and  in  which  the  Ex- 
emption is  founded  upon  very  fufficient  Reafons ;  and  a  very  good 
Rule  is  laid  dov/n  for  fuch  Cafes,  in  i  Salk.  250.  (where  Goods 
delivered  to  a  Carrier  were  holden  to  be  privileged,)  viz.  "  That 
"  the  Law  has  given  the  Pi'ivilege,  in  refped  of  the  Trader:" 
But  thofe  Reafons  are  not  applicable  to  this  Cafe ;  no  more  are 
any  Arguments  drawn  from  a  Right  of  retaining  Goods  &c,  till 
Payment  or  SatisJdSlion.  This  Cafe  does  not  at  all  differ  from 
that  of  Goods  put  into  a  Common  hodging-FlovJt'y  and  there  dif- 
trained  by  the  Landlord  for  Rent , in  Arrear. 

Lord  Mansfield  and  the  two  Judges  *  prefent  faw  this  *J^'''  J"*^'" 
Queflion  in  fuch  a  Light  with  regard  to  the  Confequences  of  it,  Mr.  juiUce 
and  the  Inconvenience  that  might  attend  it,  even  to  the  Landlords,  ^"^'f- 
Owners  and  Keepers  of  thefe  Livery-Stables  Them/elves,  as  well 
as  to  Gentlemen  who  ufed  them,   (in  Cafe  this  Diltrefs  iliould  be 
Jolemnly  alledged  a  good  One,)   that  They  intimated  to  the  Land- 
lord (the  Avowant)  who  happened  to  be  perfonally  prefent,  at- 
tending the  Event  of  this  Caufe,  that  it  might  be  well  worth  his 
while  to  confider.  Whether  it  would  be  for  his  own  Intereft,  to 
wi(h,  "  that  Judgment  fhould  hQ  formally  pronounced  for  him." 

Part  IV.  Vol.  m.  Zzz  But 
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But  Mr.  Clayton,  who  was  Counfel  for  Mr.  Francis,  (the 
Plaintiff"  in  Replevin,)  informing  them  that  the  Attorney  General 
was  retained  to  argue  the  Point  on  his  Side, 

The  Court  ordered  an 

Vlterius  Concilium. 

However,  Mr.  Francis  perceiving  the  Opinion  of  the  Court 
to  be  flatly  againfl  Him,  did  not  think  proper  to  bring  the  Que- 
ilion  to  a  third  Argument. 

And  indeed  it  feems  extremely  clear,  that  his  Chariot  was  liable 
to  this  Diftrefs ;  And  that  there  is  not  the  leaft  Shadow  of  legal 
Claim  for  an  Exemption. 


Friday,  29    John  late  Bifhop  of  Lincoln,   now  EilLop  of  Saliiburv, 

June  1764.     J  r       \\T    \c     n 

verjus   Woliorltan. 


T 


HIS  was  a  Writ  of  Error  from  the  Common  Pleas,  upon 

a  Judgment  given  there  againft  the  Bifliop  of  Lincoln,  and 

Thomas  Whitehead  his  Clerk,  in  a  §>uare  hnpedit  brought  by  the 

Grantee  of  the  Advowfon,  in  Fee,  of  the  Church  of  Great  Sheepy, 

•  See  all  the  In  which  ^/are  Impedit,  the  *  Pleadings  had  gone  on  to  a  Plea, 

Pleadings  at  ^  Replication,  and  a  Rejoinder;   to  which  Rejoinder  there  was  a 

large,  in  Mr.  ■    ^   t-^  ji-j-r^  aiit, 

Serjeant  ini-  Special  Demurrer,  and  Joinder  \n  Demurrer:  And  the  Judgment 
jini  Reports,  bclow  was  given  againft  the  Bifhop  upon  the  Badnefs  of  his  Re- 
AndVlfo  thei"^'^^^^-  -^"^  ^^  "°^'^  appeared  manifeft  to  this  Court,  that  the 
three  Argu-  Plea,  and  the  Replication,  and  the  Rejoinder  were  All  of  them 
^^^^^^^^•^-  bad ;  fo  that  it  flood,  here,  upon  the  Declaration  only.  The 
ment  there,""  Declaration  fet  forth  a  Grant  of  the  Advowfon  77iade  to  the  Plain- 
ibidem  i^.  17^  tiff,  in  Fee,  by  the  Perlbns  feifed  of  it,  on  the  gth  of  No-j ember 

*°^^'  ^759-  ^^  ^^^^^  ^'^^  ^""'"'^^^  ^^'^  Statute  of  21  H.  8.  c.  13.  §  9, 
againlT:  Pluralities;  and  ftated  the  Fads  neceflary  to  fhew  his 
Right  to  the  Aftion ;  liz.  an  Avoidance  of  the  Church,  and  his 
own  PreJ'entation  thereupon,  and  the  Refufal  of  his  Prefentee  by 
the  Bifliop. 

The  Particulars  of  the  Fads  ftated  were — That  Great  Sheepy 
is  a  Redtory,  a  Benefice  with  Cure  of  Souls,  of  above  the  yearly 
Value  of  Eight  Pounds.  That  Thomas  Gricjley,  the  Incumbent, 
accepted  and  took  another  Benefice  with  Cure  of  Souls,  namely,  the 
Living  of  Scale;  and  was  inftituted,  admitted  and  induded  in 
Polleffion  of  the  fame.  That  thereupon  the  Plaintiff  below  pre- 
1  fen  ted 
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fented  Thomas  Hall  to  the  Re<flory  of  Great  Sbeepy:  Who  ten- 
dered Himfelf  to  the  Bifliop,  and  was  refufed  by  him. 

The  Birtiop's  Plea  (which  was  a  bad  One)  admits  the  Incum- 
bency of  Griejley,  and  his  Acceptance  of  the  Living  of  Seale:  But 
fuppofes  the  Avoidance  of  his  former  Church  to  have  been  made 
by  his  Institution  to  the  fecond,  on  the  31ft.  of  OBober 
1759;  and  then,  by  computing  yr^);;/  the  Institution,  fliews 
that  Six  Months  elapfed  :  Whereupon  He  collated  Thomas  White- 
head X.Q  it,   by  Laffe,  on  20th.  of  June  1760. 

The  Replication  (which  was  an  informal  One)  fpecifies  the 
Time  of  Griejley  s  Induction  to  Seale  to  have  been  upon  the  2 2d. 
Gi December  ijsgi  and  alledges  that  upon  the  20th.  oijune  1760, 
the  Day  when  the  Bifliop  collated  his  Clerk,  Mr.  Thomas  White- 
head, Six  Months  yri7w  the  Induction  of  Griejley  to  Seale  h.'iA 
not  elapfed. 

The  Bifliop's  Rejoinder  infifts  upon  the  Lapfe  incurring  at  the 
End  of  Six  Months  from  the  Time  of  Griejley  s  Institution  to 
Seale;  and  traverfes  his  Refufal  of  Hall  before  He  himfelf  had 
collated  his  own  Clerk,  or  that  Hall  tendered  himfelf  to  Him 
iej'ore  He  had  collated  the  Other,  or  within  Six  Months  after  the 
Institution  of  Griejley  to  Seale. 

To  this  Rejoinder  the  Plaintiff  demurred,  both  generally  and 
fpecially:  And  the  Bifliop  joined  in  Demurrer. 

Mr.  Blackjione  argued  for  the  Plaintiff  in  Error  (the  Bifliop:) 
And  He  faid,  that  the  real  Quefi:ion  (if  it  could  be  cleared  from 
the  fpecial  Pleadings)  was,  "  Whether  the  Plaintiff  in  the  ^lare 
*'  Impedit  had  a  Right  to  prefent  for  this  Turn."  And  He  en- 
deavoured to  fliew  "  that  He  had  not^'  for  thefe  two  Reafons; 
firft,  that  the  Church  Vv'as  vacant  at  the  Time  vjhen  the  Grant 
was  made  to  the  Piair.tiff  j  fo  that  He  had  no  Sort  of  Ri'j-ht  to 
prelent  :  Secondly,  That  Six  Months  had  elapfed  from  the  Time 
of  Griejley\  Institution  to  the  Living  of  Seale;  and  that  the 
Plaintiff's  Prefentee  did  not  tender  himfelf  within  that  Time, 
or  before  tlie  Collation  of  Whitehead  by  the  Bifliop  by  Virtue  of 
the  LapJ'e ;  which  hapj'e  incurred  (as  Pie  infllted)  at  the  End  of 
Six  Monthi,  after  Griejley  &  Institution  to  the  fecond  Living. 

He  obferved  upon  the  Plaintiff's  Replication,  "  That  it  was  in- 
"  formal,  by  introducing  ?tew  Matter,  viz.  Griejley  s  Indu"ion  to 
*'  Seale  upon  the  2 2d.  oi  December  1759  .•"  Whereas  the  Queftion 
depends  (as  Pie  hoped  to  prove)  upon  Griejley  s  Injiitution,  not 
upon  his  hidu&ion  to  this  I'econd  Living. 

He 
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He  then  ftated  the  Fads,  as  they  appeared  upon  the  Pleadings, 
to  ftand  thus — That  Griejley,  being  Incumbent  of  Great  Sheepy, 
%vas  wjlituted  into  the  ReAory  of  Scale  on  the  31ft.  of  OSloher 
17^9.  That  He  was  induSled  to  it  on  the  22d.  ol  December  1759. 
Tliat  tlie  Grant  of  the  next  Prefentation  to  the  Redory  of  Great 
Sheepy  was  not  made  to  the  Plaintiff  till  the  ()th.  of  November 
1759;  (at  which  Time,  the  Church  of  Great  Sheepy  was,  as  He 
infilled,  become  vacant  by  the  Institution  oI  Griejley  to  Scale 
upon  the  preceding  3ifl;.  oi  OBober.)  That  the  Plaintiff  pre- 
fented  Hall  to  Great  Sheepy,  upon  the  29th.  of  March  1760: 
But  that  Hall  did  not  tender  himfelf  to  the  Biihop  within  Six 
Months  after  the  Injlitiition  of  Griejley  to  Scale,  nor  before  the 
Biihop  had  collated  his  Clerk.  And  that  the  Billiop  collated  upon 
the  20th.  of  'June  1760:  (at  which  Time,  more  than  6  Months 
were  elapfed  lince  Griejley  i  Institution,  though  it  was  within 
6  Months  from  his  InduBion.')  From  thefe  Premiffes  He  infer- 
red, that,  as  the  Church  became  adlually  vacant  upon  the  31II:. 
of  O&ober,  the  Plaintiff  could  claim  no  Right  to  prefent  to  it, 
under  ^ijubfequent  Grant  made  in  November:  And  that  the  Biiliop 
had,  upon  the  20th.  of  yiine,  a  Right  to  collate  by  LapJ'e,  no 
Prefentation  at  all  having  been  then  tendered  to  Him. 

ill:.   The  Grant  (by  a  Subjedl)    of  the  next  Prefentation  to  a 
Church,  or  of  the  Advowfon  in  Fee,   (for  there  is  no  Difference 
between  them,  in   this  Refpeft,)   after   the  Church  is  aSlually 
fallen  vacant,  is  a  void  Grant  j  both  becaufe  it  is  a  ChoJ}  in  Ac- 
tion ;  and  allb  becaufe  it  tends  to  Simony. 

Cafes  in  Point  to  this  Effeft,  are  Hil.  28  H.  8.  D  er  26.  a. 
pi.  165.  II  KHz.  Jenkins's  Cent.  236.  Cafe  13.  S.  P.  by  all  the 
Judges  of  England.  P.  1 1  EHz.  Dyer  282.  b.  pi.  28.  S.  P.  M.  39, 
40  EHz.  Cro.  EHz.  600.  Bennet  v.  Bijliop  of  Norwich.  M.  42, 
43  EHz.  Baker  v.  Rogers,  Cro.  EHz.  788.  'S.  P.  P.  2,  3  Ph. 
&  M.  ylgard  v.  Bijhop  of  Peterborough,  i  Anderf.  15.  S.  P. 
twice.  Dyer  129.  b.  pi.  66.  S.  C.  Moore  12.  S.  C.  and  Benloe 
43.S.C.    ' 

Thefe  are  Cafes  of  7iext  Prefentations  which  were  granted  after 
the  refpedtive  Churches  were  fallen  vacant :  The  following  are 
Grants  of  Advoiofons  made  after  adual  Vacancy. 

Trin.  10  EHz.  Stephens  v.  Dijley  et  al.  cited  in  i  Anderfon  15. 
Stephens  v.  Wall,  Dijley  et  al.  Benloe  192.  S.  C.  and  Hil.  43 
EHz.  Leak  v.  Bijliop  of  Coventry  and  Dr.  Babington,  Cro.  EHz. 
8 1 1 .  2 

2dlv. 
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2dly.  The  Bifliop  had  a  Right,  upon  the  20th.  oi  June  1760, 
to  collate  by  Lapfe ;  the  Six  Months  being  expired  ;before  that 
Time,  and  no  Prefentation  tendered  to  Him :  For,  We  fay,  the 
Church  became  void  by  the  Institution  of  Griejley  to  the 
Living  of  Seiile. 


'to 


The  Words  of  the  Statute  of  21  H.^.  c.  13.  are  thefe — Sec- 
tion 9  enads  "  That  if  any  Perfon  or  Perfons  having  one  Bene- 
*'  fice  with  Cure  of  Soul,  being  of  the  yearly  Value  of  8/.  or 
"  above,  accept  and  take  any  Other  with  Cure  of  Soul,  and  be 
-"  injlituted  and  induBcdm  Polfeffion  of  the  fame.  That  then  and 
"  immediately  ahcv  fucb  Pofejion  had  thereof,  the^r/?  Benehce 
•"  fliall  be  adjudged  in  the  Law  to  be  void:  And  (by  Sedion  10.} 
-"  It  fliall  be  lawful  to  every  Patron  having  the  Advowfon  thereof, 
"  to  prefent  Another;  and  the  Prefentee  to  have  the  Benefit  of 
"  the  fame,  in  fuch  like  Manner  and  Form  as  though  the 
"  Incumbent  had  died  or  refigned  ;  Any  Licence,  Union,  or 
"  other  Difpenfation  to  the  .contrary  thereof  obtained,  notwith- 
•"  iVanding." 

Now  though  it  be  true,  that  the  Words  of  this  Aft  are  "  in- 
*'  itituted  and  indi/^ed";  yet  it  has  been  holden,  "  that  Inst i- 
'"  TUTioN  alone,  without  Indudtion,  vacates  the  farmer  Be- 
"  nefice." 

Digbys  Cafe,  in  Hil.  41  Eliz.  B.  R.  4  Co.  79.  is  a  full  and 
folemn  Determination  in  Point,  and  agreed  to  by  all  the  Judges 
in  England;  and  cites  a  like  Determination  in  C.B.  "  that  He 
"  who  is  on!y  ifijlituted,  is,  within  this  Adt  of  21  H.  8.  faid  to 
■"  have  a  Benefice  with  Cure." 

'Robins  v.  Gerrard  and  Prince,  in  Moore  434  to  448.  S.  C. 
agreed  by  All  the  Judges  oi  England :  (p,  448.)  Robins  v.  Prince, 
■Goldejbr.  162..  S.  C. 

Lord  Ch.  J.  Hobart  likewife,  in  the  Cafe  of  Colt  and-Glover 
"v.  Bijhop  of  Covt.ntry  and  Litchfield,  p.  J57,  158.  lays  it  down., 
■■"  That  a  Benefice  is  taken,  received  and  had  by  Infitution  only;'' 
And  fays,  "  It  was  fo  judged  in  Digby\  Cafe." 

2  Ro.  Abr.  Title  ^'  Pre.fenfme?2t,  Lapfe-"  Letter.^,  p.  i  &  2.. 
After  Lapfe  incurred  to  the  Ordinary,  the  Patron  may  prefent 
.before  the  Church  is  full :  "  But  if  the  Ordinary  collates  by  Lapfe.j 
"  and  afterwards,  before  InduSlion,  the  Patron  prefents,  the  Or- 
•*'  dinary  is  not  bound  to  receive." 
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In  the  Cafe  of  Shute  v.  Higden,  Jill.  22,  23  C.  2.  Lord  Ch.  J, 
Vaughan  fays,  that  by  Adnujjion  and  Injlitution  into  the  fecond  Be- 
nefice, the  firft  is  ipfo  faclo  fo  void  that  the  Patron  may  prefent 
Another,  if  He  will:  And  if  the  firft  Living  be  of  the  Value  of 
8/.  or  above,  the  Patron,  at  his  Peril,  muft  prefent  within  Six 
Months,  by  21  H.  8.  though  if  it  be  under  that  Value,  no  Lapfe 
iliall  incur,  until  Deprl-cation,  of  the  firfl  Benefice,  and  Notice. 

But  there  is  no  Need,  in  the  prefent  Cafe,  of  either  Depriva- 
tion or  Notice  to  the  Patron :  For,  this  former  Benefice  being 
above  that  Value,  the  CeiTion  of  it  does  not  depend  either  upon 
the  Common  Law  or  the  Ecclefiaftical  Law,  but  upon  the  A51  of 
F arliatnent ;  And  therefore  the  Patron  muft  ta^e  Notice  of  it  zt 
his  Peril.  This  appears  clearly  from  jD)w  237.  a.  pi.  29.  God- 
lo/t  2-].  Cafe  33.  4  Co.  75.  b.  Holland's  C^(t.  Cro.Eliz.6oi. 
Anuigcr  v.  Holland,  S.  C.  and  Watfons  Complete  Incumbent  49. 

Mr.  Serjeant  Burhmd  argued  this  Cafe  on  Behalf  of  the  De- 
fendant in  Error,   (the  Plaintiff  in  the  '^are  Iinpcdit.) 

As  to  the  Pleadings — He  faid  that  the  Bilhop's  Rejoinder  was 
given  up  below  ;  and  is  certainly  bad,  in  that  it  departs  from  one 
Matter  to  Another,  which  other  lie  might  have  originally  re- 
fortedto:  It  does  not  fortify  the  Matter  of  his  former  Plea;  but 
introduces  }ie'w  Matter.  And  this  is  a  Departure:  Finch's  Law 
cj.  a.  And  it  puts  in  IlTuc  a  Matter  not  alTerted  in  our  Repli- 
cntion  ;  i-'i-z.  "  That  He  did  not  refufe  to  admit  Hall,  before  the 
♦'  Time  of  his  collating  Whiteh  ad." 

If  the  Replication  is  informal,  the  Bifl'iOp  can  not  take  Advan- 
tage of  that  Informality,  upon  our  fpecial  Demurrer  to  his  Re- 
joinder:  He  can  only  take  Advantage  ot  Matter  of  Subjlance. 

Now  upon  the  fuhflantial  Part  of  the  Cafe,  it  appears,  that  the 
-Plaintiff  has  a  good  litle;  and  that  no  LapJ'c  had  incurred. 

ift.  It  does  not  judicially  appear  upon  the  Record,  that  the  Grant 
to  the  V\-2iint\i(  ivas  Juhfequoit  even  to  the  Inllitution. 

The  Defendant  can  not  avail  Himfelf  of  his  own  /W  Pleading, 
to  find  Fault  with  the  Pleoiiings  of  his  Advcrlary  :  He  can  not 
conned  them  together.  Nor  is  i\\Q  particular  Day  on  which  the 
errant  is,  under  a  videlicet,  mentioned  to  have  been  made  to  the 
Plaintiff,  either  material  or  ifuable:  And  here  it  is  only  men- 
tioned thus,  "  vi-z.  on  the  9th.  of  November  ij^()."  It  is  no 
where  allcdged,   "  that  Griejley  was   inftituted  to  S,eaie  before  the 

"  Ad  vow- 
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"  Advowfon  was  granted  to  the  Plaintiff:"  Ifh  had,  that  might 
have  been  traverfeJ.  But  as  it  is  here  fet  out,  the  Plaintiff  might 
have  given  any  particular  Day  in  Evidence:  'This  9th.  oi  Novem- 
ber is  not  material  nor  traverfable. 

Cro.  "^ac.  202.  Lane  v.  Alexander.  Teh.  122.  S.  C.  Skinner 
660.  Kex  V.  Bifiop  of  Chejler  (in  Point.)  2  Lev.  211.  Holbech 
V.  Bennett.  2  Mod.  184.  Stroud  v.  Bipop  of  Bath  aiid  Wells  and 
Sir  George  Horner.     5  Mod.  287.  Black-well  v.  Rales. 

Therefore  this  Priority  of  Griefleys  Infiitiition  to  5't'^/t',  to  the 
Plaintiff's  Grant  is  not  admitted  by  the  Plaintiff.  Nor  is  any  "Thing 
admitted  by  the  Demurrer  ;  as  the  Rejoinder  is  confeffedly  vitions: 
And  this  appears  by  2  Ro.  Rep.  23.   Holford  and  Piatt's  Cafe. 

Neither  indeed  is  it  alledged,  "  That  the  Inftitution  was  upon 
"  the  31ft:.  of  OSlober  1759;"  nor  "  that  the  Inllitution  was 
"  prior  to  the  Grant."  And  this  being  an  unfavourable  Cafe, 
the  Court  will  not  afiift  them  to  take  Advantage  of  a  Forfeiture. 

2dly.  The  Lapfe  does  not  incur  from  the  Time  of  the  Injli- 
tution,  but  from  the  Time  of  the  InduSlion:  For  it  is  the  Induc- 
tion into  the  fecond  Benefice  that  vacates  the  firfl;  ^  and  7iot  the 

Inftitution  to  it. 

The  Doftrine  of  Pluralities  is  laid  down  at  large,  in  Moore 
434.  to  448.  R-jbins  v.  Gerrard  and  Prince;  and  in  Li?twood's 
Provincials  135.  137.  138. 

The  latter  is  in  Point  "  That  the  firfl:  Church  is  not  vacant 
////Induction  into  the  fecond.  And  in  the  Cafe  of  ^^^?- v. 
Bifop  of  Peterborough  and  Denn,  Iffue  was  taken  upon  the  In- 
duElion  to  the  lecond  Benefice :  Whereby  it  feems  to  be  allowed, 
(as  it  is  obferved  in  Moore  12,)  "  That  Admiffion  and  Inftitution 
"  do  not  make  the  firft  void,  without  LiduSlion."  And  in  the 
Argument  of  the  Cafe  of  Robins  v.  Gerrard  and  Prince,  it  is  ad- 
mitted "  that  the  firil  Benefice  is  not  adually  void,  till  Induilion." 
Moore  442. 

Watfons  Complete  Incumbent,  Chapter  2.  colledls  many  Cafes 
to  this  Effeft.  In  the  Cafe  of  Winchcombe  v.  Bifjop  of  JVincheJier 
and  Pullefon,  Hobart  fays  "  He  is  7iot  within  the  Statute  of  2 1  H. 
"  8.  if  He  be  not  induBed."  And  Cro.  Car.  354.  Rex  v.  Arch- 
biJJ)op  of  Canterbury  and  Pryjl,  goes  upon  ih^Jatne  Principle. 

The  Words  of  the  Statute  of  21  H.  8.  are  taken  from  the  Pro- 
vincials:   And  the  Cafes  {\\\ct  the  Statute  have  been  uniform,  as. 
to  Lapse. 

Before 
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Before  the  Statute,  the  Patron  had  his  Eleaion,  "  Whether 
**  He  would  prefent  as  upon  a  Vacancy;  or  il:ay  till  after  Depri- 
■**  vation  and  Notice  of  it."  But  no  Lapfe  incurred  by  Depriva- 
tion, ivithoiit  Notice :  He  was  not  bound  to  take  Notice  at  his 
P^r/7,  till  Induction. 


Godbolt  7.-^.  4  G.  75.  b.  Holland's  C-i.(ii.  4.  Co. -/g.h.  Dig- 
.bys  Cafe.  Moore  438,  542.  Cro.  Eliz.  601.  2  Ro.  Abr.  361. 
Title  "  Prefentment,"  Letter  L.  pi.  6.  and  2  Lufw.  1306,  1307. 
;at  large,  in  the  Cafe  of  Sharpe  \.  French. 

Mr.  Blackjlonc,  in  Reply — As  to  the  Pleadings — He  faid  He 
could  by  no  Means  give  up  the  Bipofs  Rejoinder:  Which  He 
.denied  to  be  a  Departure.  It  avers  "  that  Hall  did  not  tender 
•*'  Himfelf  within  the  Six  Months:"  Which  Averment,  He  faid, 
was  no  Departure  from  the  Plea,  but  a  necellary  Support  of  it. 
And  the  Traverfe,  "  that  He  did  not  rcfufe  to  admit  Hall,  before 
'"  the  Time  of  his  collating  his  own  Clerk,"  is  a  right  and  pro- 
per Traverfe. 

And  He  infifled  that  it  appears  fufficiently'upon  the  Pleadings, 
"  That  the  Inftitution  of  Griejley  was  upon  the  31  ft.  oi  Otloher; 
"  and  that  the  Grant  to  the  Plaintiff  was  not  made  ////  the  9th. 
"  of  November  following:"  For  the  Day  under  the  fcilicet  is  ma- 
terially alledged ;  and  is  a  po/itiv£  and  fubjlantial  Averment  of 
the  particular  Day.  And  He  offered  to  maintain,  that  the  Day 
•"  under  the  fcilicet  is  material,  'where  the  preciji  exaSl  'Time  is  the 
■**  Gift  of  the  A(ilion." 

As  to  hapje  inairring  from  the  Time  of  the  luJlitution  —  We  faid 
He  muft  leave  that  Point  upon  the  Cafes  he  had  cited,  and  the 
general  Realbning:  Which  he  would  not  prefs  any  further  5  ha- 
ving obferved,  by  what  had  been  dropped  from  the  Bench,  during 
the  Argument,  that  tlie  Court  was  of  Opinion  ''  that  it  was  to 
■*•  be  computed  from  the  Time  oi  Indu^ion  only." 

The  Court  were  extremely  clear,  that,  as  to  Lapfe, 
the  Avoidance  of  the  former  Benefice  does  not  take  Place  till  In- 
duction to  the  fecond  :  And  Lord  Mansfield  and  Mr.  Juflice 
Wilmot  Both  faid,  that  this  was  a  Point  io  fettled,  that  it  ought 
not  now  to  be  difputcd. 

The  Court  were  equally  clear,  that  -x  Grant  of  a  next 
Prefentation,  cr  of  an  Advowlbn,  made  after  the  Church  li-as 
ac/ uaJly  t'ALLEH   vacant,  was  a  ^'i'A/ Grant. 

2  But 
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But  They  thought  that  the  Fact  ni^as  not  fujjiciently  afcertained 
upon  theje  Pleadings:  For  though  it  appears  clearly  enough,  "  that 
•'  the  Grant  was  made  on  the  9th.  o?  November  ij^g,"  yet  it 
does  not  appear  "  at  what  Time  Gritjley  was  inftituted  to  the  fe- 
**  coiid  Benefice."  Conlequently,  the  Objection  can  not  be  let  in, 
*'  that  it  was  vacant  ivhen  the  Grant  was  made."  It  is  no 
where  averred  "  that  the  Grant  was,  fnhfequent  to  the  Avoidance :" 
Nor  is  there  any  Thing  that  appears  upon  the  Pleadings,  luffi- 
cient  to  fupport  the  Ohjedtion.     Therefore  They 

AFFIRMED   THE  JUDGMENT, 

unlefs  Caufe. 

Afterwards  [ow  the  lafl  Day  but  One  of  the  Term) 

Mr.  Blackjione  attempted  to  n;>ew  Caufe ;  and  hoped  to  fatisfy 
the  Court,  that  He  was  not  precluded  from  taking  his  Objedlion 
to  the  Grant:  For  He  relied  upon  it,  that  "  if  a  proper  Time 
"  be  alledged,  lahere  the  precife  exadf  Time  is  the  Giji  of  the 
"  Adion,  the  Day  under  the  Scilicet  is  then  materia/." 

But  The  Court  were  ftill  of  Opinion  "  that  He  could 
•'  not  get  at  his  Objection,  upon  thep  Pleadings."  For  All  the 
Pleadings  are  bad,  except  the  Plaintiff's  Declaration;  which  is 
good.  The  Whole  flands,  therefore,  upojz  the  Declaration  only: 
Which  ftates  the  Conveyance  of  the  Right  to  the  Plaintiff  to 
prefent,  to  be  by  a  Grant  made  on  the  9th.  o^  November ;  and, 
upon  the  Face  of  it,  fhews  a  good  Title  in  the  Plaintiff  to  pre- 
fent. The  Plea  means  indeed  to  put  the  Matter  upon  the  Que- 
flion  "  Whether  the  fix  Months  Ihould  be  computed  from  the 
*'  Institution,  or  from  the  Induction."  But  the  Plea, 
and  likewife  the.  Rejoinder,  are  Bt)th  out  of  the  Cafe ;  for  they  are 
Both  of  them  bad:  And  being  bad,  there  is  a  total  ^hd  of  them, 
to  every  Intent  and  Purpcfe  whatfoever.  You  cannot  therefore 
€xtra5l  from  them  a  Fad:  to  deftroy  the  Plaintiff's  Title:  For  they 
are  Nullities,  and  juff  as  much  fo,  as  if  they  had  never  been 
pleaded  at  all. 

Per  Cur. 

Judgment  affirmed. 

Mr.  Serjeant  Burland  thereupon  prayed  Cofls  and  Damages  for 
the  Delay,  upon  3  H.  7.  c.  10:   Citing  JDj/^r  77 a.   pi.  34.    Cro. 
-Eliz.  617.  Graves  v.  Short. 

Part  IV.  Vol.  HI.  '  4B  But 
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But  He  withdrew  this  Motion ;  thinking  it  more  advif:ible  to 
drop  it,  as  He  could  only  have  a  Rule  t6  fliew  Caufe  iiext  Term. 

N.  B. — It  was  dbferved  by  Mr.  Jiijlice  Wihnot,  upon  the  firft 
Argument,  "  that  though  the  Patron  has  lix  Months  from 
"  the  Induction,  to  prefent,  (fo  that  no  Lapie  Ihall  incur 
"  within  that  Space  of  Time;)  yet  He  may,  if  he  pleafes, 
"  prefcnt  before  the  Indu6lion." 

Note  alfo,  that  Lord  Mansfield  and  Mr.  Justice 
WiLMOT  Both  faid,  that  the  true  Reafon  why  a  Grant  of  a 
fallen  Prefentation,  or  of  an  Advowfon,  after  Avoidance,  is 
not  good,  is  the  public  Utility,  and  the  better  to  guard  againfl: 
Simony;  not  for  \.\\q  f^itious  Reafon  of  it's  being  then  be- 
come a  Chofe  in  ABion. 

N.  B.  A  Writ  of  Error  returnable  in  Parliament  was  brought 
Qu.  What  upon  this  Judgment.* 

camt  of  this 

Writ  of  Error?  I  believe.  Nothing:  For,  I  never  heard  any  more  of  it;  and  Tdo  not  find  it  amongit 

my  Parliament-Cares. 


"f^c^day,  5  Reed   vcrfus  Cole. 

July  1764.  -^ 

THIS  was  an  Adtion  on  the  Cafe,  upon  Articles  of  Agree- 
ment conftituting  a  Society  for  the  mutual  Allurance  of 
Each  Other's  Ships:  Whereby  they  engaged  that  when  and  fo- 
often  as  any  of  the  Ships  wherein  any  of  the  Members  of  this 
Society  had  Property,  fl:iould  be  loft,  the  Reft  ftiould  contribute ; 
to  fuch  Lofs.  But  every  Member  was  obliged  to  prove  a  Pro-  ■ 
perty  of  500/.  in  a  Ship:  And  if  he  would  ceafe  to  be  a  Member, 
he  was  obliged  to  2:ive  fix  Months  Notice.  The  Plaintiff"  fiiev.-ed 
that  He  had  the  requifite  Property  m  a  Ship,  and  became  a  Mem- 
ber; and  that  the  Ship  was  loft.  Plea — That  the  Plaintiff"  had 
farted  with  his  Intereft  in  the  Ship  before  the  Lofs  happened. 
Replication — That  by  Articles  of  Agreement  with  the  Purchafer 
of  the  Ship,  the  Plaintiff  had  agreed  to  pay  500/.  if  a  Lofs  hap- 
pened within  three  Months:  And  therefore  He  was  intercfed  du- 
ring the  Voyage.  Demurrer  to  this  Replication :  And  Joinder  in 
Demurrer. 

Mr.  Wallace,  for  the  Defendant,  argued  that  the  Stipulation 
between  the  Plaintiff  and  the  Defendant  'was  at  an  End,  affoon 
as  the  Plaintiff"  had  difpofcd  of  his  Property  in  the  Ship:  And  his 
private  Agreement  with  the  Purchafer  of  it,  without  the  Confent 

of 
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of  the  Society,  is  no  more  than  his  own  private  and  perfonal  In- 
furance  made  to  the  Purchafer. 

Mr.  AJlmrfi,  contra,  for  the  Plaintiff,  argued,  that  He  ought 
to  recover;  both  upcn  the  V/ords  of  the  Agreement,  and  within 
the  Equity  of  it :  For  Ke  had  not  ceaj'ed  to  be  a  Member  of  the 
Society,  nor  could  ceafe  -to  be  fo,  without  givingy^x  Mo?iths  No- 
tice. Therefore  Pie  remained  hound  to  ccntributs  to  the  Lclles  of 
the  Reft :  And  co?ifeqttentIy,  the  P>.eft  were  bound  to  contribute  to 
His.  And  He  flood  as  a  Truftee  for  the  Perfon  to  whom  He 
had  fold  his  Intereft  in  the  Ship:  It  was  not  necellary  that  He 
fhould  continue  to  hold  it  in*  his  own  Risiht.  He  remained  con- 
trihutory  to  the  Loffes  of  the  other  Members,  as  He  had  not  given 
lix  Months  Notice  of  his  cealing  to  be  One. 

Mr.  Wallace,  in  P».eply,  urged,  that  as  the  Property  was  out 
of  the  Plaintiff  at  the  Time  when  the  Lofs  happened.  Pie  could 
take  no  Benefit  of  the  Articles  of  mutual  Infurance  amongfl  the 
Members  of  this  Society.  For,  the  parting  with  his  Property  in 
the  Ship  was  his  own  AJi :  And  if  He  remained  contributory  to 
the  Lolfes  of  the  other  Members,  that  arofe  from  his  own  Neg- 
leSl  in  not  giving  the  iix  Months  Notice,  as  the  Articles  required 
him  to  have  done. 

But  The  *  Court  were  of  Opinion,  that  as  he  continued  *  Mr.  J.  Be- 
contributory  to  the  LclTes  of  the  Others,  at  the  very  'Titne  when  "''^^  ^^^® 
this  Lois  happened,  it  was  but  juft  and  equitable,  and  within  the'^' 
Words  and  Meaning  of  the  Agreement,  that  T^hey  Ihould  contri- 
bute to  His.     He  Ifill  had  an  Intercft  in  the  Safety  of  the  Ship: 
He  had  not  parted  with  All  his  Jntereft  in  it ;   but  continued  in- 
-terefted  quoad  this  Lofs. 


.P^r  Cur 


Ju.DGMENT  for    the  Pl.'VINTIFF-o 


Rex  verfus  Le  Chevalier  D'Eon.  wednefjay, 

•J  4  July  1764. 

A/f  ONSIEUR  D'EON,  who  came  over  hither  in  the  Qua- 

L'^  \   lity  of  Secretary  to  M.  le  Due  de  Nivernois  the  late  French 

'Imbafladour,    and  after    the   Duke's   Departure    remained   here 

charged  with  the  Affairs  of  France,  was  afterwards  (upon  a  par- 

-ticular  Occafion)  inverted  with  the  Character  of  Minifter  Pleni- 

ipptentiary.     Upon  the  Arrival  liere,  of  the  preient  French  Am- 

.balladour 
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bafTadour  the  Count  de  Guerchy,  M.  D'Eon  fet  up  a  Prefs  in  his 
own  HoLife,  and  in  his  Book  there  printed  under  his  own  Inlpec- 
tion,  libelled  the  Count  de  Guerchy.  Upon  this,  an  Information 
was  filed  againft  Him  by  Mr.  Attorney  General,  not  only  for 
printing  and  publifhing  this  Libel,  but  as  an  Infractor  of  the 
Law  of  Nations  :  And  Notice  of  Trial  was  given.  Whereupon 
M.  D'Eon  (by  his  Counfel)  moved  to  put  off  the  Trial,  on  Ac- 
count of  the  Abfence  of  feveral  materia)  Witneffes,  whom  He 
fpecified  in  his  Atiidavit:  And  his  Affida\'it  contained  the  ufual 
Alfertions  requifite  for  putting  off  a  Trial,  and  particularly  "  That 
"  they  were  material  Witneffes  for  Him;  that  He  could  not 
"  fafely  go  to  Trial  without  their  Evidence ;  and  that  He  had' 
*'  Hopes  and  ExpeSIatioti  of  procuring  their  Prefence  by  next 
■-"  Micbaehnas  Term." 

Upon  fliewing  Caufe  againft  putting  off  the  Trial,  it  appeared, 
that  the  Libel  was  not  printed  or  publilhed  till  March  or  April; 
and  that  thefe  Witneffes  went  away  from  England  to  France,  in 
the  preceding  November  or  December.  It  appeared  al fo,  that  they 
■were  Natives  of  and  rcjident  in  France ;  that  they  were  in  the 
Service  of  that  Crown ;  and  that  there  was  no  Probability  of  their 
beingy?;?/  over,  or  even  permitted  to  come  over,  to  give  Evidence 
on  Behalf  of  M.  D'Eon,  (who  ftood,  at  this  Time,  in  no  favou- 
rable Light  at  his  own  Court,  but  very  much  otherwife.) 

After  a  full  Hearing  of  Counfel  on  both  Sides  [M.  D'Eon  be- 
ing prefent,) 

■•'Mr.  juftice  The"*Court  wfire  unanimous  that  there  appeared  no 

Der.iion  was  fufficicHt  Reafon  for  putting  off  the  Trial. 

They  granted  that  in  all  Cafes,  whether  Criminal  or  Civil,  and 
whether  the  Nature  of  the  Proceeding  be  inftantaneous  or  other- 
wife,  a  Trial  fliall  not  be  fo  hurried  on,  as  to  do  Injuftice  to  the 
Defendant;  an  Affidavit  in  Common  Form  may  be  fufficient  where 
no  Caufe  of  Sufpicion  appears :  But  Men  take  fuch  Latitude  to 
fwear  in  the  Common  Form,  that  where  a  Sufpicion  arifes  from 
.the  Nature  of  the  Queftion  or  from  contrary  Affidavits,  the  Court 
will  examine  into  the  Ground  upon  which  the  Delay  is  afked  ; 
And  have,  in  Criminal  as  well  as  Civil  Cafes,  refufed  to  put  off 
a  Trial,  notwithftanding  an  Affidavit  in  Common  Form. 

It  is  neceffary  therefore  in  fuch  a  Cafe  as  this,   (iff.)  to  fatisfy 
the  Court  that  the  Perfons  are  material  Witn^^tt^  ;   adly.  To  (hew 
.  that  the  Party  applying  has  been  guilty  of  no  Laches  nor  Ncgledl, 
in  omitting  to  apply  to  them  and  endeavour  to  procure  their  At- 
tendance; and  3dly.  to  latisfy  the  Court  that  there. is  direafonable 
I  Ex- 
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Expe5iation  of  his  being  able  to  procure  their  Attendance  at  t!ie 
future  Time  to  which  He  prays  tlie  Trial  to  be  put  off. 

But  in  the  prefent  Cafe,  All  thcfe  Reafons  fail. 

Thefe  Witnefles  arey-jtwvz  to  be  material,  as  the  Defendant  ap- 
prehends and  believes.  But  on  the  contrary,  it  appears  (nega- 
tively) that  they  auz  not  be  material  :  For,  as  they  were  gone  Osit 
oi  England  fonie  Months  before  the  Printing  or  Publication  of 
this  Book  ;  they  could  not  be  conufant  of  tiie  Fa<fls  of  the  Of- 
fcEce  l.ud  in  this  Information.  If  their  Knouledge  relates  to  any- 
Circumltances  that  may  ferve  to  mitigate  the  Pnnifhmcnt  in  caie 
he  ihould  be  convicted,  tbat  Sort  of  Evidence  will  not  come  too 
late  after  Convidion  of  the  Offence,  and  may  be  laid  before  the 
Court  by  Atiidavits. 

But  if  it  Ihould  appear,  upon  the  Cale  proved  at  the  Trial, 
"  that  the  Defendant  was  prejudiced  by  refufing  this  Delay,"  the 
Court  could  fet  it  right  by  granting  a  new  Trial  :  Which  had 
often  been  /hid  upon  like  Occalions;  but  7io  Cafe  had  yet  hap- 
pened, where  any  Prejudice  appeared  to  have  been  done  by  the 
Court's  rclufjng,  upon  particular  Circumflances,  to  put  off  a 
Trial  notwithilanding  the  formal  Affidavit. 

As  to  their  being  fent  out   of  the  Kingdom  by  the  Count  de 
'Giicrchy  Himfelf,  on  purpofe  to   prevent  their  giving  Teffimony 
in   the  Ca-ufe,   (which  has  been  alledged;)   There  neither  is  any- 
Proof  of  it,  nor  is  it  poffible  that  it  could  be  fo  :   They  were  ac- 
tually gone,  before  the  Fadl  which  is  the  Subjed:  of  the  Charge 
was  committed.      It  is  impoffible   that  they  could  be  lent  abroad 
'by  M.  de  Guercby,  to  prevent  their  giving  Evidence  in  this  Caufe, 
the  Foundation  of  which  did  not  exijl  at  the  Time  when  they  went. 
If  they  Zvi'c/been  material  Witneffes  for  the  Defendant  in  this  Caufe, 
and  had  been  fent  away  by  the  Perfon  on  whole  Account  the  Pro- 
fecution  is  carried  on,  that  indeed  VNOuJd  have  been  a  futhcient 
Ground  lor  putting  off  the  Trial  till  they  could  be  had.    But  here 
iti  no  Pretenfe  for  I'uch  an  Infinuation. 

Neither  do£-s  it  appear,  that  there  has  been  the  leafl:  Endea- 
vour ufed  by  this  Gentleman  or  any  on  his  Behalf,   to  get   thera 

over. 

And  as  to  any  ILxpeclation  of  their  returning  to  England  by  the 
next  Michael-mas  T  crm  or  at  any  future  Time,  there  does  not 
l-:cm  to  be  any  Probability  of  it ;  nor  does  the  Defendant  lav  be- 
fore tiie  Court  any  Grounds  of  fuch  an  Expectation.  On  the 
contrary,  the  Rcverfe  is  highly  probable  ;   The  Prefuinption  feernc 

P.AjM  IV.   Vo]  -  III.  4C  ftrong. 
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ftrong,  that  they  will  )iot  come.  They  cannot  be  compelled  to 
come  :  And  it  does  not  leem  likely  that  they  will  be  ordered  to 
come,  for  this  Purpofe.  Thefe  are  Foretg7iers,  Natives  of  and 
Refident  in  France,  and  in  the  adual  Service  of  that  King:  Which 
renders  this  Cafe  quite  different  from  the  ordinary  Cafes  of  Eng/if/.i 
WitnefTes  being  acctdoitally  gone  abroad,  or  gone  for  a  fmall  Time 
only,  and  expelled  to  return  to  their  ow7i  Country,  their  natural 
Home  and  Refidence. 

Upon  the  Whole,  They  were  clearly  of  Opinion  "  that  the 
*'  putting  off  the  Trial  could  not  tend  to  advance  Juftice,  but  on 
*'  the  contrary  would  delay  it;"  and  therefore  difcharged  the  Rule 
for  fliewing  Caufe  why  it  fliould  not  be  put  off. 

PvULE     DISCHARGED. 

M.  D'Eon  was  foon  after  tried  and  convifted,  upon  fo  clear 
Evidence,  that  He  made  no  Defence :  And  from  the  Proof 
a^ainll:  Him  by  Witneffes  and  Writings  under  his  Hand,  it 
was  inipoflible  for  Him  to  make  any  Defence.  Yet  He  feems 
to  have  llicltered  liinilelf  under  Ibme  Sc/lvo,  in  fvvearing  the 
Perfons  in  France  to  be  "  material  Witneffes." 


wcdncfd.iy.  Grant    verfus    Vauo;han. 

4th.  and  J  t> 

ThurI'day 

5th.  July       T-  T  p  o  N  fliewing  Caufe  why  a  Verdicft  which  had  been  given 
''  *'  \Jk    for  the  Defendant  ihould  not  be  fet  afide  (upon  Payment 

of  Colls,)  and  anew  Trial  granted, — The  Cafe  appeared   to  be 
this  — 

The  Defendant  Vaughan,  a  Merchant  in  London,  gave  a  CaHi- 
Note  upon  his  Banker,  to  One  Bickn'ell  a  Huiband  of  a  Ship 
of  His:  Which  Note  was  dated  "  London,  2 2d.  Oclobcr  1763," 
and  diredled  to  S\y  Cbarles  yljgill,  who  was  ya7.igha7i\  Banker; 
and  was  worded  thus —  "  Pay  to  Ship  Fortune,  or  Bearer," 
fo  much,  BickiiiH,  by  fome  Accident,  lojl  this  Note.  The  Per- 
fon  who  found  it,  or  \\  ho  at  leaft  was  in  Poffeffion  of  it  (however 
he  might  obtain  that  Poffeffion,)  came,  four  Days  after  the  Note 
was  payable  in  London,  to  the  Shop  of  Grant  the  Plaintiff,  who 
v/as  a  Tradefman  at  Portfrnoiith,  and  bought  Five  Pounds  v/orth 
of  Tea  of  him,  and  gave  him  this  Note  in  Payment,  deliring  to 
have  the  Change  out  of  it.  Grant  (the  Plaintiff)  flept  out, 
to  make  Inquiry  *'  who  this  Vaughan  might  be :"  And  upon  be- 
ing informed  "  that  he  was  a  very  good  Man,  and  that  it  was  his 
"  Hand- Writing,"  He  readily  gave  the  Change  out  of  the  Note, 
jetaining  the  Price  of  the  Tea.  Vaughan,  upon  being  apprized 
2  that 
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that  Bkknell  had  loft  the  Note,  fent  Notice  to  Sir  Charles  AJgill, 
"  Not  to  pay  it."  Whereupoa  Grant,  being  refufed  Payment, 
brought  his  Adion  upon  the  Cafe  againft  Vaughan,  and  in- 
lerted  two  Counts  in  his  Declaration ;  One,  upon  an  Inland  Bill 
of  Exchmige ;  the  Other,  an  Indebitatus  AjJ'umpJit  for  Money  Iiad 
and  received  to  his  Ufe.  The  Caufe  was  tried  by  a  fpecial  Jury 
of  Merchants;  who  found  for  the  Defendant. 

Sir  Fletcher  Norton  and  Mr.  Dunning  argued  on  the  Part  of 
the  Plaintiff;  and  Mr.  Morton,  Mr.  Eyre  (Recorder  of  London,) 
and  Mr.  Wallace,  on  the  Defendant's  Part. 

On  the  Part  of  the  Defendant  it  was  infifted — 

That  an  Action  could  not  be  maintained  on  Either  of  thefe 
two  Counts. 

Tliat  this  is  not  a  negotiable  "Note;  but  only  zn  Authority  to  re- 
ceive fo  much  Cafli. 

That  Grant  did  jiot  take  it  upon  the  Credit  of  the  Drawer  ; 
but  upon  the  Credit  of  the  Perfou  who  gave  it  Him  in  Payment. 

That  fuch  a  Draught  as  this  can  not  be  confidered  as  a  negotiable 
Bill  of  Exchange :  For  it  was  wo/  accepted,  nox  indorfed ;  nor  was 
it  pj'otejiable,  nor  intitled  to  any  Day  of  Grace.  It  is  only  a  mere 
Contrivance  of  Convenience  between  the  Banker  and  the  Perfon 
■who  keeps  Cadi  with  him.  And  Mr.  Wallace  not  only  infifted, 
that  thefe  Cafti-Notes  are  never  intended  to  be  generally  nego- 
tiable; but  even  fuppofed  them  to  be  confined  within  the  Extent 
of  the  Bills  of  Mortality,  at  furtheft,  A  Bill  of  Exchange  to  A. 
or  Bearer,  is  a  Bill  of  Exchange  to  A.  himfelf ;  but  is  not  nego- 
tiable. And  there  is  *  no  Initance  (as  the  Recorder  faid)  of  any*  Sed  vide 
Cuftom  of  Merchants  -*  for  a  BUi  of  Exchange  being  made  pay-ff.^?'''?'^^- 

1  1  r>  "  00  r  J     Hinton  sCaie 

■"  -isAt  to  Bearer.,    generally.  34C.  2.B.R. 

In  3  Lev.  299.  Hortcn  v.  Coggs,  in  C.  B.  P.  3  W.  &  M.  on 
-  Adlion  brought  by  the  Bearer  of  a  Goldfmith's   Note  payable 
to  B.  or  Bearer,   the  Cuftom  "  to  pay  to  the  Bearer"  was  holden 

ioo  general. 

In  I  Salk.  125.  Hodges  v.  Steward,  P.  5  W.  &  M.  B.  R.— 
The  firft  Point  refolved  is,  "That  a  Bill  of  Exchange  payable  to 
■*'  J.  S.  or  Bearer,  is  not  affignable  by  the  Contracfl;  fo  as  to  enable 
"  the  Indorfee  to  bring  an  Adion,  if  the  Drawer  refufe  to  pay." 

The 


an 


15 1 8       Trinity  Term  4  Geo.  ^.  B.  R. 


The  Preamble  to  3,  \Ann.  c.  9.  does  not  fay  one  Word  about 
Notes  payable  to  Bearer.  It  begins  thus—"  Whereas  it  has  been 
♦'  held,  that  Notes  in  Writing  whereby  the  Party  proniites  to 
"  pay  unto  any  other  Perlbn  or  his  Order,  are  not  affignable, 
"  &c."  And  though  the  Words  "  or  unto  Bearer"  are  fiipt  into 
the  enaBing  Part  of  the  firft  Claufe,  yet  no  Part  .of  the  whole 
Statute  bears  any  Relation  to  them. 

In  the  Cafe  of  Morris  v.  Lee,  Tr.  1 1  G.  i .  B.  R.  (which  was 
an  Adlion  brought  by  the  Indorfee  of  a  Note  "  to  be  accountable 
"  to  A.  or  Order,  for  100/.")  the  Court  obferved  that  the  Words 
•'  or  Order'  was  the  proper  Exprefiion  ufed  in  fuch  Notes,  arid 
mentioned  in  the  Atl  of  Parliament,  wLere  it  intended  the  Note 
J]:ould  be  indajable  or  7iegotiiib!e. 

Arguments  therefore  arifing  from  Cafes  upon  Notes  of  Hand 
will  not  prove  much  in  the  prelc-nt  Cafe. 

And  upon  the  Jecond  Count,  the  Plaintiff  can  have  no  Pretcnfe, 
they  faid,  to  irecover  againd  Mr.  Vaughan:  Fie  can  only  rc- 
fort  to  the  Perfon  from  v/hom  He  received  or  purcJTafed  the 
Note.  This  Note  is  not  like  a  Banker's  Note  payable  to  Bearer. 
However,  even  upon  One  of  theniy  the  Bearer  can  not  recover 
V.  p>ll       as  Bearer:   For  which  they  cited  the  Cafe  oiWahneJley  v.  Child.- 


,1524. 


Tf  a  Bill  is  payable  "  ta  Bearer'  only,  the  original  Advancer' 
of  the  Money  may  indeed  maintain  an  Adlion  againll:  the  Drawer 
upon  an  Indebitatus  Afjwvpjit,  for  Money  had  and  received  to 
his  Ufe :  But  no  other  i'crfon  can  do  fo,  though  Pie  comes  by  it 
fairly  and  upon  a  valuab.jc  Confideration.  And  for  tl>is  thev  cited 
the  abovementJoncd  Ciile  ot  -Hodges  v.  Sieivard,  in  1  Salk.  125. 

Thk  Plaintiff -s  Counfcl  infifted  that  this  Bill  or  Note  was 
in  it's  Nature  negotiable;  and  that  iV.cIi  Bills  -vere  in  Fadl  always 
confidered  as  negotiable  and  atlually  negotiateii,  and  commonly 
■  circulated  as  Cajh.  And  if  they  be,  from  the  Nature  of  the 
Contradl,  negotiable,  the  Finding  of  the  Jury  can  not  alter  the 
Law:  It  is  not  the  province  .o<"-the  "--riry,  hut  of  the  Cs&r/,  to 
dctern.iine  what  is  or  is  not  an  Inland  Bill  of  Exchange  or  a  Pro- 
miffory  Note,  iv'thin  the  Statute.  If  the  Jury  founded  their  Ver- 
didt  on  La\c,  they  have  miftaken  the  Law :  If  on  FaB,  it  is 
diredlly  contrary  to  the  Notoriety  of  the  Fadl  j  aiod  Bank-Notes 
alone  are  a  full  and  lufficient  Proof  of  that.  And  it  is  not  to  be 
conceived,  that  they  are  negotiable  ivithin  the  Bills  of  Mortalitv, 
and  net  negotiable  beyond  or  out  of  then\:  If  tiiey  are  negoti- 
able any  where,   t'ley  mull;  be  fo  ei^ery  where. 

They 
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They  objecft,  "  That  it  is  not  a  Bill  of  Exchange,  becaufe  it 
"  is  not  accepted,  nor  can  be  frotejied,  nor  is  intitled  to  a  Day  of 
"  Grace,  nor  is  indorjabk." 

But  it  is  z  negotiable  Injlmmeiit :  It  is  7zo/  necejfary  that  it  fhould 
be  a  Bill  of  JLxchange.  An  Inland  Bill  of  Exchange  is  not  like  a 
Foreign  Bill  of  Exchange  :  For  the  former  could  not  have  been 
frotejled,  before  this  Aft  of  Parliament,  nor  needs  to  be  fo,  fmce 
the  A(fl ;  whereas  a  foreign  One  always  abfolutely  required  it. 
This  is  juft  the  fame  as  a  Bill  payable  to  Bearer.  Tlie  Name  of 
the  Perfon  to  whom  fuch  a  Bill  is  made  payable,  means  Nothing 
at  all,  in  general  Cafes  of  being  made  payable  "  to  fuch  a  One 
*'  or  Bearer":  Much  lefs  can  it  mean  any  Thing  in  this  particular 
Cafe,  where  no  Name  of  a  Perfon  precedes,  but  the  Payment 
is  to  be    "  to  Ship  Fortune,  or  Bearer." 

Then  it  is  extremely  clear  (and  indeed  admitted)  that  the  Plain- 
tiff came  by  it  fairly  and  honeftly  and  bo7id  fide,  and  upon  a  va- 
luable Con/ideration,  and  without  Notice  of  it's  being  a  loft  Bill. 
He  therefore  ftands  in  the  Place  of  Bicknell,  and  is  equally  in- 
titled  to  maintain  his  Adlion,  as  Bicknell  Him felf  ■wouXd  have  been 
if  He  had  never  loft  it  nor  parted  with  it:  And  He  is  intitled  to 
recover  upon  Either  of  the  two  Counts  laid  in  the  Declaration. 
It  is  equal  to  Him  indeed,  which  of  them  He  recovers  upon :  , 
And  there  can  be  no  Doubt  as  to  the  latter.  And  as  to  the 
former,  the  Court  will  not  readily  liften  to  Objeftions  about  Forms, 
when  the  true  Merits  and  honeft  Title  are  clear  and  plain. 

The  only  true  and  fair  Queftion  is,,  "  Whether  Bicknell  or 
**  Grant  ought  to  bear  this  Lofs." 

And  furely  there  can  be  no  Doubt,  as  between  the  Man  who 
loji  the  Note  (be  it  accidentally  or  careleflly,)  and  a  fair  Pur- 
chafer  of  it  for  a  valuable  Cofif deration. 

This  Cafe   was  determined  in  the  Cafe  of  Miller  v.  Race,  H. 
31  G.  2.  B.  R.*     That  Refolution  was  founded  upon  the  j^/r*  v.  ante, 
Purchafr's  having  a  better  Right  than  the  Lofer  of  a  Bank-Note  ;P-  45-- 
even  though  the  Man  was,  in  that  Cafe,  robbed  of  it. 

Whoever  gives  a  Note  payable  to  Bearer,  exprefsly  promifcs  to 
pay  it  to  every  fair  Bearer.  However,  an  implied  Promife  would 
fuffice  for  our  Purpofe. 

This  Point  is  clearly  fettled  by  the  Adl  of  3  cs*  4  Ann.   c.  9, 

which  puts  Notes  of  Hand  upon  the  fame  Foot  with  both  Sorts 

Part  IV.  Vol.  III.  4D  of 
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of  Bills  of  Exchange,  and  makes  them  aflignable  (though  Chofes- 
in  Aftion.)  It  enadls,.  that  all  Notes  in  Writing,  promifing  to- 
pay  to  any  Perfon  or  Order,  or  unto  Bearer,  fliall  be  taken  and 
conftrued  to  be,  by  Virtue  thereof,  due  and  payable  to  any  fuch 
Perfon  or  Perfons  to  whom  the  fame  is  made  payable :  And  that 
the  AlTignee  may  bring  his  Adion  in  like  Manner  as  in  Cafes  of 
Inland  Bills  of  Exchange. 

It  is  objeded  that  the  Words  "  or  to  Bearer"  were  not  in- 
tended to  have  any  Operation ;  becaufe  no  Notice  is  taken  in  the 
Preamble  of  the  Statute,  of  Notes  made  payable  to  Bearer,  but 
only  of  Notes  which  are  made  payable  to  a  Perfon  or  his  Order. 

But  hoiv  could  any  Notice  be  taken  of  the  former,  in  the  Pre- 
amble ?  Such  Notes  did  not  require  IndorJ'ement :  And  the  Pre- 
amble only  recites,  "  That  the  latter,  had  been  holden  not  to  be 
"  (iJig^Kil'le  or  indorfable  over,  within  the  Cuftom  of  Merchants ; 
*'  and  that  the  Ajjignee  or  Indorfee  could  not,  within  the  Cuftom 
*'  of  Merchants,  maintain  an  Adlion  upon  them  againll;  the 
*'  Drawer."  But  they  were  negotiable,  before  the  Adl  was  made; 
and  an  Aftion  wouldyi  /^r  have  lain  upon  them,  that  they  were 
Evidence  of  a  Debt,  and  would  put  it  upon  the  Defendant  to 
Ihew  that  the  Debt  was  fatisfied.  The  Perfon  to  whom  fuch  a 
Note  was  given,  might  have  declared  in  2.  general  Indebitatus  Af- 
fumpfit  for  Money  le?it ;  and  the  Note  would  have  been  good  Evi- 
dence of  it :  Though  He  could  not  have  declared  upon  the  Cujiom 
of  Merchants.  This  was  fettled  in  the  Cafe  of  Gierke  v.  Martin, 
P.  I  Ann.  B.  R.  reported  in  2  Ld.  Raym.  j^j.  and  i  Salk.  129. 
And  Lord  Ch.  J.  Holt  was  peevidi  there,  and  laid  '*  That  the 
"  continuing  to  declare  upon  thefe  Notes,  upon  the  Ciijlom  of 
*'  Merchants,  proceeded  from  Obftinacy  and  Opinionativenefs  j 
"  lince  He  had  always  expreffed  his  Opinion  againfl  them,  and 
"  iince  there  was  fo  eafy  a  Method  as  to  declare  upon  a  general 
"  Indebitatus  AJfumpfit  for  Money  lent." 

That  Adlion  was  brought  upon  a  Note  payable  to  the  Plaintiff 
Clerke  or  his  Order,  and  brought  by  Gierke  Himfelf.  But  Ac- 
tions had  been  fometimes  brought  by  the  Bearer,  before  the  ma- 
king of  the  Statute  of  3  Gf  4  Ann.  upon  Bills  or  Notes  payable  to- 
Bearer  only :  particularly,,  in  the  Cafe  of  Nicholfon  v.  Sedgwick, 
P.  g  W.  2-  in  G.  B.  mentioned  in  3  Salk.  69.  but  beft  reported 
in  \  Ld.  Raym.  180. 

Hinto?is  Cafe,  in  2  Shower  235,  M.  34  G.  2.  B.  R.  (though 
loofely  reported)  is  on  the  Plaintiff's  Side,  as  far  as  it  goes.  It 
is  plain  that  the  Plaintiff  iZw/sw  brought  the  AGiion  aJ  Bearer: 
And  the  Cafe  fully  proves  "  That  the  Adlion  would  lie,  //  the 

.  "  Plaintiff 


Trinity  Term  4  Geo  ^.  B.  R.         1^21 


Plaintiff  came  by  the  Bill  of  Exchange  honefllv  and  on  a  valu- 
able Conlideration";  This  being  Lord  QMiti  ]^^\c<i.  Fcinbertons 


general  Allegation. 


As  to  the  Cafe  of  Horton  v.  Coggs,  reported  in  3  Lev.  299 — 
The  Reafon  given  why  the  Cuftoni  •'  to  pay  to  the  Bearer'  is  too 
general,  {yiz.  "  that  perhaps  the  Goldfmith,  before  Notice  by 
"  the  Bearer,  had  paid  it  to  Barlow  himfelf,")  is  a  bad  One. 

The  Cafe  of  Nicholfon  v.  Sedgicick  (or  Seldnith,  as  it  is  cal- 
led in  3  Salkeld)  was  exadlly  like  the  Cafe  of  Horton  and  Coq;gs: 
And  the  Court  agreed,  "  That  the  Action  could  not  be  brought 
"  in  the  Name  of  the  Bearer;  but  ought  to  be  brought  in  the 
"  Na7ne  of  Him  to  whom  the  Note  was  made  payable."  But 
the  Reafon  there  given  is  not  a  fufficient  One :  It  is  this,  "  That 
"  if  the  Bearer  fliould  be  allowed  to  bring  the  Adlion  in  his  own 
"  Name,  it  might  be  inconvenient :  For  then  any  One  whofnds 
"  the  Note  by  Accident,  may  bring  the  Ad;ion  and  recover." 
Whereas  it  appears  by  Hintons  Cafe,  "  That  He  nmji  irititle 
"  Himfelf  to  it  on  a  valuable  Coifideration:  For  if  He  come  to  be 
"  Bearer  by  Cafiialty  or  Knavery,  He  fhall  not  have  the  Benefit 
"  of  it."  Neither  does  that  Reafon  (if  it  had  been  a  better  One 
than  it  is)  clalh  v/ith  the  prefent  Cafe;  becaufe  this  Plaintiff  did 
here  pay  a  valuable  Confideration  for  the  Note. 

And  to  urge  the  Necefjity  of  the  Anion's  being  brought  in  the 
Name  of  the  Perfon  to  whom  the  Note  was  originally  made  pay- 
able, would  carry  the  Matter  too  far :  For  that  would  prove  that 
BiCKNELL  himjelf  cowld  not  have  maintained  the  Adtion;  fmce 
the  Note  is  not  made  payable  to  Him,  but  to  Ship  Fortune.  Yet, 
without  Doubt,  BiCKNELL  himfelf  might  have  maintained  the 
Adtion.  And  this  appears  by  a  Remark  of  Lord  Ray?nond's,  in 
reporting  the  Cafe  oiTafj'elland  Lee  v.  Lewis  (i  Lord  Raym.  744.) 
"  That  if  the  Party  to  whom  the  Note  is  delivered,  demands 
"  the  Money  of  the  Goldfmith  in  rcalbnable  Time,  and  He  will 
"  not  pay  it ;  it  will  charge  Him  who  gave  the  Note :  Hopkins 
"  v.  Geary,  H.  i  Ann.  B.  R.  Guildhall." 

It  would  be  abfurd  indeed  to  fay,  "that  the  Bearer  could 
"  maintain  an  Adion  upon  a  Note  that  he  came  dijhoneftly  by." 
Certainly,  He  can  not :  For  He  mud  prove,  "  that  He  came  by 
^"  it  honejlly." 

,  As  to  the  Inference  drawn  *  from  the  Cafe  of  Morris  v.  Lee,  *  V-  ante, 
*'  That  tliefe  Notes  made  "  payable  to  Bearer"  were  ?tot  intendcd^^^'^' 
"  to  be  negotiable;"  It  is  impoffible   to  fuppofe  fuch  a  Thing: 
The  contrary  is  moll  clear  and  apparent.     This  was  One  of  the 
Matters  which  the  Act  of  3  Gf  4  Ann.  intended  to  remedy.   The 
4  '    Cafes 
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Cafes  relied  on  by  the  Defendant  were  prior  to  that  A3: :  There 
is  none,  Ji/ice  the  Making  of  it,  that  can  avail  them.  And  there 
is  no  Cafe  at  all,  where  it  has  been  determined,  that  a  Note  of 
this  Kind  can  not  be  givefi  in  Evidence  upon  a  general  Indebita- 
tus Aljumpjit  for  Money  had  and  received. 

It  is  enough  for  the  Plaintiff,  that  this  Note  was  negotiable. 
The  Bearer  mull;  prevail  againil:  the  Drawer  in  fome  Mode  of 
Adtion  ;  having  come  by  it  fairly  and  honeflly.  Since  the  Aft,, 
the  fair  Holder  of  a  Note  payable  to  Bearer  may,  by  the  exprefs 
Words  of  the  Aft,  maiiitain  an  Atiion  again  ft  the  Drawer:  Other- 
wife,  the  Aft  would  not  put  promiilbry  Notes  upon  the  Jaine  Foot 
with  Inland  Bills  of  Exchange,  as  it  profefles  to  do.  The  Words 
of  it  are — "  fliall  and  may  maintain  an  Aftion  for  the  fame,  in 
"  fuch  Manner  as  He  might  do  upon  any  Inland  Bill  of  Ex- 
*'  change."  And  the  Interefis  of  Commerce  require  this  Deter- 
mination. But  there  can  be  no  Sort  of  Doubt  on  the  latter 
Count  y  as  the  Note  is  Evidence  of  the  Plaintiff's  Money  being  in. 
the  Hands  of  the  Perfon  who  gave  it. 

Whether  therefore  this  Cafe  be  confidered  upon  Principles  of 
Law,  prior  to  the  Aft  of  3  @  4  Ann.  or  upon  that  Act,  or  upon 
what  has  paffed  ///zcf  the  Aft,  it  will  appear  that  the  PlaintifF 
ought  to  recover  in  this  A5lion :  And  confequently,  the  prefent 
Verdift  is  a  ijorong  One,  and  ought  to  ht  fet  afide. 

And  no  Inconvenience  can  happen,  nor  will  any  Injuffice  be 
done  thereby :  For  the  Matter  will,  be  open,  to  Evidence,  and  all 
Fafts  may  appear. 

Lord  Mansfield  faid  the  Cafe  oiNicholfon  znd  Sedgwici^ 
was  urged  by  the  Defendant's  Counfel  at  the  Trial :  And,  not 
being  apprized  of  the  Point  in  Queffion,  till  it  came  on  to  be 
tried  before  Him,  He  was  net  fuily  aware  of  the  Cafes  which 
differed  from  it.  And  yet  He  was  ftruck.  He  faid,  very  ffrongly, 
that,  upon  genera/  Principles,  that  Cafe  was  not  agreeable  to  Law 
and  Juffice  :  And  He  then  thouglit  that  the  Rea/ons,  upon  which 
that  Cafe  and  the  other  Authorities  relied  upon  by  the  Counfel 
for  the  Defendant  at  the  Trial,  were  grounded,  were  infufficient 
Ones. 

That  "  of  the  Goldfniith's  having  perhaps  paid  the  Money 
"  to  the  Original  Payee  hinifelf,  before  Notice  from  the  Bearer," 
can  never  hold:  It  can  not  happen,  in  the  Courfe  of  Bulinefs, 
that  the  Money  ihould  be  paid  to  the  Nominee,  before  Notice 
from  the  Bearer. 

Nor 
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Nor  was  any  fatisfad:ory  Reafon  given,  why  an  Aclion  might 
not  be  brought  in  the  Bearer's  own  Name.  The  Reafon  alledged, 
♦'  that  then  any  Perfon  w\\oJif2ds  the  Note  accidentally,  may  bring 
"  an  Aftion  and  recover,"  is  inlliiticient ;  becaule  the  Plaintilf  iu 
fuch  Adlion  mull:  prove  that  He  c;une  by  it  bond  fJe  and  upon  a 
valuable  Conjideration. 

As  to  the  NeceJJity  of  bringing  the  Adion  in  the  Name  of  the 
Perfon  to  whom  the  Note  was  originally  tnade  payable; — It  was 
impoffible  in  the  prefent  Cafe ;  becaufe  there  was  no  Per/on  ori- 
ginally named  as  the  Payee:  It  runs  "Pay  to  Ship  Fortune,  or 
«'  Bearer."  However,  if  there  had  been  a  Perfon  named,  the 
Reafon  would  not  hold :  For  the  Perfon  fo  originally  named  may 
become  Bankrupt-^  or  may  be  indebted  to  the  Drawer  of  the 
Note,  fo  as  to  give  die  Drawer  a  Right  X.o  fet  off  iwch.  Debt  againit 
the  Demand  of  the  Money  due  upon  the  Note.  So  that  if  the 
Courts  of  Law  fhould  not  allow  the  Bearer  to  bring  the  Ad:ion 
in  his  own  Name,  there  might  be  no  Relief  at  all.  And  it  can 
never  be  fuppofed  reafonable  or  legal,  that  the  Banker  fliould  have 
it  left  in  his  Difcretion  or  Choice,  to  pay  the  Money  to  One  or 
the  Other  as  his  Fancy  or  Inclination  Ihould  lead  Him. 

Thefe  Thoughts  occurred  to  Me  at  the  Trial :  And  therefore 
I  chofe  to  take  the  Opinion  of  the  Court. 

I  left  two  Things  to  the  Confideration  of  the  Jury.  The  firfc 
was,  "  Whether  the  Plaintiff  came  to  the  PoflefTion  of  this  Note- 
"  fairly  and  bond  fide:"  (which  neceffarily  includes  his  not  hav- 
ing Notice  of  it's  being  a  loft  Note.)  The  fecond  was,  "  Whe- 
"  ther  fuch  Draughts  as  this  is,  were,  in  the  Courfe  of  Trade 
"  Dealing  and  Bufinefs,  aciually  paid  avv^ay  and  negociated,  or 
"  in  FaSi  and  Practice  negotiable:"  And  I  then  confidered  this^ 
as  leaving  a  plain  Fa5i  to  them,  upon  which  they  could  have  no 
Doubt. 

.  But  I  am  now  clearly  of  Opinion,  that  I  ought  not  to  have 
left  the  latter  Point  to  them  :  For  it  is  a  Queftion  oi' Law^  "  Whe- 
"  ther  a  Bill  or  Note  be  negotiable,  or  not." 

It  appears  in  the  Books,  "  That  thefe  Notes  aT-e,  by  Lati^ 
"  NEGOTIABLE."  And  the  Plaintiff's  maintaining  his  Adlion^ 
or  not  maintaining  it,  depends  upon  the  Queftion  *'  Whether 
"  fuch  a  Note  is  negotiable,  or  not." 

It  appears  likewife,  "  that  the  Bearer  of  them  may  maintain  an 
"  Aftion  as  Bearer,  where  He  can  intitle  Himfelf  to  them  on 
"  a  valuable  Confideration." 

Part  IV.  Vol.  III.  4E  Wnto7i-. 
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Hinten^'  Cafe,  in  2  Shoiver  235,  is  this — "  Cafe  on  a  Bill  of 
"  Exchange,  againft  the  Drawer,  (Bill  not  being  paid)  and  pay- 
*'  able  to  7.  S.  or  to  the  Bearer.  The  Plaintiff  brings  the  Ac- 
"  tion,  AS  Bearer.  And,  upon  Evidence,  ruled  by  the  Lord 
"  P  ember  ton  that  He  mujl  intitle  HmJ'clf  to  it  on  a  imhiable  Co7i- 
*'  Jideration,  (though  among  Bankers  they  never  make  Indorfe- 
"  ments  in  fuch  Cafe:)  For  if  He  come  to  be  Bearer  by  Cafualty 
"  or  Knavery,  He  fliall  nat  have  the  Benefit  of  it."  (And  it 
would  be  abfurd,  to  hidorje  fuch  Bills  as  are  made  payable  to 
Bearer.) 

Crawley  v.  Crowther,  2  Frecinctn  257.  7r.  1702.  in  Chancery — 
'■"  If  a  Bill  be  payable  to  A.  or  Bearer,  it  is  like  fo  much  Money 
"  paid  to  whomfoever  the  Note  is  given  j  that,  let  what  Ac- 
■"  counts  or  Conditions  foevcr  be  between  the  Party  who  gives 
*'  .the  Note  and  A.  to  whom  it  i?  given,  yet  it  fliall  never  affcB 
■**  the  Bearer i  but  He  lliall  have  his  whole  Money."  So  that 
the  ivhole  Inter ejl  is  transferred  to  the  Bearer. 

1  Salk.  126.  pi.  5.  Anonymous,  M.  10  iV.  3.  cor^m  Holt  Ch. 
J.  at  NIJi  prills  at  Guildhall.  "  A  Bank-Bill  payable  to  A.  or 
*'  Bearer,  being  given  to  A.  and  loft,  was  found  by  a  Stranger, 
f  who  transferred  it  to  C.  for  a  valuable  Confideration :  C.  got 
"  a  new  Bill  in  his  own  Name.  Per  Holt  Ch.  J.  A.  may  have 
"  Trover  againft  the  Stranger  vifho  found  iht  Bill;  For  He  had 
•'  no  Title,  {though  the  Payment  to  him  would  have  indemni- 
"  iied  the  Bank:)  But  A.  can  not  maintain  Trover  againjl  C.  by 
*'  rcafon  of  the  Courfe  of  Trade;  which  creates  a  Property  in  the 
"  AO^Z^^^  '^^  Bearer.''     It  is  negotiable  by  Delivery. 

•  Vide  ante,  MHkr  V.  Race,  H.  31  G.  2.  B.  R.*  The  Holder  of  a  Bank- 
P-  4S2-  Note  recovered  againft  the  Calbicr  of  the  Bank,  though  the  Mail 
Jiad  been  robbed  of  it,  and  Payment  was  ftopt ;  it  appearing,  that 
He  came  by  it  fairly  and  bond  Jide  and  upon  a  valuable  Confide- 
ration. And  there  is  no  Dijlin^ion  between  a  Bank-'Nate  and 
fuch  a  Nate  as  this  is. 

The  Adl  of  3,  4  Ann.  c.  9.  p  :ts  proniiffory  Notes  upon  the /ame^ 
Fcot,  throughout,  with  Inland  Bills  of  Exchange.  And  therefore 
whatever  is  the  Rule  as  to  Inland  Bils  of  Exchange  payable  to 
Bearer,  muft  be  ib  likewife  as  to  Notes  payable  to  Bearer. 

In  a  Cafe  between  Walmcjley  v.  Child,  \  ith  December  1749,  in 

Chancery,  where  One  of  Mr.  Child's  Notes,  payable  to  Bearer, 

was  loft  or  ftolen,  and  Payment  ftopt  by  the  true  Owner,  who 

demanded  that  it  Ihould  be  paid  to  Him;  Mr.  ^'/6/A/ refufed  to ■ 

2  pay 
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pay  it,  without  Surety  againft  the  Demands  oi  ^  future  Bearer. 
The  true  Owner  brought  his  Bill.  Lord  Hardivicke  difmiiTed 
the  Bill,  unlels  the  true  Ov/ner  would  find  I'uch  Security.  And 
He  went  upon  the  Principle,  that  no  Difpute  ought  to  be  made 
with  the  Bearer  of  a  Cajh-Nate,  who  comes  fairly  by  it ;  for  the 
Sake  of  Commerce,  to  which  the  Difcrediting  fuch  Notes  might 
be  very  detrimental. 

TJpon  looking  into  the  Reports  of  the  Cafes  on  this  Head,  in 
the  Times  of  King  V/iUiam  the  Third  and  Queen  y^mie,  it  is  dif- 
ficult to  difcover  by  them,  ivhen  the  Queftion  arifes  upon  a  Bill, 
and -when  upon  a  Note:  For  the  Reporters  do  not  exprefs  them- 
felves  with  Sufficient  Precifion,  but  ufe  the  V/ords  "  Note"  and 
"  Bill"  promifououfly.  It  appears,  however,  that  there  were 
different  Opinions  abou<t  the  Manner  of  declaring  upon  them  : 
Lord  Ch.  J.  Holt  got  into  a  Difpute  with  the  City  about  it.  He 
was  of  Opinion,  that  the  Plaintiff  could  not  declare  as  ufon  a  Spe- 
cialty, (where  the  Confideration  could  not  be  difputed:)  But  He 
all  along  agreed,  that  the  Plaintiff  might  declare  -npon  an  Indebi- 
tatus Ajjianpfit.  The  Obie(ftion  was;  to  bringing  an  Adtion  upon 
the  Note  itfelf,  as  cpon  a  Specialty :  But  I  do  not  find-it  any  where 
difputed,  that  an  Atflion  upon  an  Indebitatus  Afunipjit  generally, 
for  Money  lent,  might  be  brought  on  a  Note  payable  to  One  or  See  2  Ld. 
-Order.  -  ^^X™-  7)"^- 

'Great  Force  arifes  from  the  Adl  of  Parliament  of  3  10?  4  Ann. 
putting  Notes  merely  upon  the  Foot  of  Inland  Bills  of  Exchange, 
and  particularly  fpecifying  Notee  payable  io  Bearer. 

-But  upon  the _y£'(:o;7i:/Count,  the  prefent  Cafe  is  quite  clear,  beyond 
all  Difpute.  For,  undoubtedly,  an  Adtion  for  Money  had  and  re- 
ceived to  the  Plaintiff's  Ufe,  may  be  brought  by  the  bond  fide 
Bearer  of  a  Note  made  payable  to  Bearer.  There  is  no  Caie  to 
the  contrary.  It  was  certainly  Money  received  for  the  Ufe  of 
the  original  Advancer  of  it:  And  if  lb,  it  is  for  the  \5{&  of  the 
Perfon  who  has  the  Note  as  Bearer.  In  this  Cafe,  Bicknell 
hivife If  rm^\\t  undoubtedly  have  brought  this  Adion.  He  lofl  it : 
And  it  came  hand  fide  3.nd.  in  the  Courfe  of 'Trade,  into  the  Hands 
of  the  prefent  Plaintiff,  who  paid  2.  full  and  fair  Corfideration  for 
it.  Bicknell  and  the  Plaintiff  are  Both  innocent.  The 
Law  muff  determine  uhether  of  them  is  to  lland  .to  the  Lofs : 
And  by  Law,  it  fails  upon  Bicknell. 

There  ought  to  be  a  neiu  Trial. 

Mr.  Juftice  Wilm.ot — If  a  V.erdicl  be  given  ivithout  Evi- 
dence at  -all,  or  againfi  plain  Evidence,  or  againjl  Laiv,  it  ought 
itot  to  fland. 

The 
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The  two  Matters  left  to  the  Confideration  of  the  Jury,  upon 
this  Trial,  were  "  Whether  the  Plaintiff  came  by  this  Note 
«'  fairly  and  bond  Jide;"  And  "  Whether  fuch  Notes  or  Bills  as 
«*  this  is,  are  in  Fa5l  and  PraBice  7iegotiated. 

The  latter  is  as  plain  and  notorious,  as  that  there  is  a  Bank  of 
England:  No  Man  can  doubt  it.  The  Verdidl  is  therefore  againjl 
Evidence t  as  to  this  Point. 

Probably,  the  Jury  took  upon  themfelves  to  confider  "  Whe- 
**  ther  fuch  Bills  or  Notes  as  this  is,  were  in  their  own  Nature 
*'  7iegotiable."  But  this  is  a  Point  of  Law:  And  by  Law,  they 
are  negotiable.  Their  Verdift  is  therefore  againji  Law,  and 
ought  to  be  fet  afide.  For,  though  when  Fad:s  and  Law  hap- 
pen to  be  fo  complicated  and  intermixed  that  a  Jury  can  not  help 
taking  Both  into  their  Confideration,  it  may  be  difficult  or  even 
impoffible  for  them  to  avoid  founding  their  Verdidt  upon  Both  •, 
yet  they  are  not  at  Liberty  to  determine  contrary  to  Law  :  They 
ought  to  take  their  Notion  of  Law,  from  the  Diredlion  of  the 
Judge  who  tries  the  Caufe.  Formerly,  a  Jury  would  have  been 
liable  to  an  Attaint,  for  fuch  a  Verdift  :  Noiv,  the  Court  con- 
trol their  Verdids,  by  fetting  them  afide  and  granting  a  iiew 
"Trial. 

As  to  the  other  Matter,,  the  Manner  how  this  Plaintiff  came 
by  the  Note — It  appears  to  have  been  taken  by  Him  fairly  and 
bond  fide,  in  the  Courfe  of  Tirade,  and  even  with  the  greateft  Cau- 
tion :  He  made  Inquiry  about  it,  and  then  gave  the  Change  for 
it.  And  there  is  not  the  leaft  Imputation  or  Pretence  of  Sufpicion, 
that  He  had  any  Notice  of  it's  being  a  loft  Note, 

So  that  this  Verdict  is  clearly  againft  Law:  For,  if  the  Note 
be  negotiable,  and  the  Plaintiff  came  y^//r/)^  by  it.  He  was  intitled 
to  recover. 

Though  Both  the  Claimants  were  innocent;  yet,  as  Bick- 
NELL  lofi  the  Note,  and  Grant  took  it  in  the  Courfe  of  Trade^ 
bond  fide  and  upon  a  valuable  Confideration,  Grant  has  the  better 
Equity.  But  if  their  Equity  were  only  equal,  it  is  a  known  and 
a  good  Rule,  that  "  inelior  efi  Conditio  PqJJidentis':  And  that 
would  be  fufficient  to  turn  the  Scale.  If  there  was  Negligence  on. 
one  Side,  and  None  on  the  Other;  that  alfo  would  turn  the  Scale: 
And  if  there  be  any  on  either  Side  in  this  Cafe,  it  fliould  feem 
to  be  rather  imputable  to  the  Pcrfon  who  lofi  it,  than  to  Him 
who  thus  took  it  in  the  Courfe  of  Trade» 

■  4 

If 
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If  this  Bearer  can  not  bring  an  Adion  upon  it,  A^o-body  can : 
For  as  it  is  not  made  payable  to  any  particular  Perfon  by  Name,  no 
Aftion  can  be  brought  m  the  Name  of  fuch  particular  Perfon. 

But  this  is  a  negotiable  Note;  and  the  Adlion  may  be  brought 
in  the  Name  of  the  Bearer,  *'  Bearer"  is  Defcriptio  Perfofice : 
And  a  Perfon  may  take  by  that  Defcription,  as  well  as  by  any 
other.  In  the  Nature  of  the  Contra(fl:,  there  is  no  Impropriety 
in  his  doing  fo.  It  is  a  Contradt  *'  to  pay  the  Bearer,  or  to  the 
"  Per/on  to  whom  He  pall  deliver  it,'^  (whether  it  be  a  Note,  or  a 
Bill  of  Exchange  :)  And  it  is  repugnant  to  the  Contrad:,  that  the 
Drawer  fhould  objedl  "  that  the  Bearer  has  no  Right  to  demand 
"  Payment  from  him." 

Then  upon  the  Cafes — Hinton\  Cafe  in  2  Shoio.  235.  is  de~ 
cifive :  And  it  is  agreeable  to  common  Senfe  and  Reafon,  "  That 
•*  if  a  Man  comes  by  fuch  a  Note  or  Bill,  fairly  and  on  a  valu-^ 
"  able  C on fi deration.  He  rtiould  have  a  Right  to  maintain  an  Ac- 
"  tion  upon  it  as  Bearer." 

The  Reafons  given  in  the  Cafes  that  are  oppojiie  to  this,  are  al- 
together unfatisfadory.  Thofe  Determinations  ll:Fike  at  this  great 
Branch  of  Commerce :  If  they  were  to  prevail,  they  would  put 
an  End  to  all  this  Species  of  it.  Who  would  take  a  Bill  or  Note 
payable  to  One  or  Bearer,  if  the  Perfon  named  in  it  might  releaj'e 
it,  or  if  a  Debt  of  his  might  be  fet  off  againfl  it .'' 

On  the  other  Hand,  It  is  but  juft  and  reafonable,  that  if  the 
Bearer  brings  the  Adlion,  He  ought  to  intitle  himfelf  to  it  on  a 
valuable  Conjideration ;  and  flridlly  to  prove  his  coming  by  it 
bond  Jide. 

Even  before  the  Statute  of  3  G?  /\^Ann.  Lord  Ch.  J,  Holt  Him- 
felf thought,  that  an  Indebitatus  Affiimpfit  for  Money  leiit,  or  for 
Money  had  and  received,  might  be  maintained  upon  fuch  a  Note : 
And  if  it  was  a  Queftion  antecedent  to  that  Ad,  I  fliould  ftand  by 
that  firfl  Cafe  of  Hinton,  rather  than  the  latter  Ones  which  differ 
from  it. 

But  that  Statute  was  made  expreffly  and  on  Purpofe  to  obviate 
tbefe  Doubts. 

However,  if  you  would  fuppofe  it  made  to  introduce  a  7iew 
Law,  and  that  fuch  an  Adion  could  not  have  been  maintained 
before  the  making  of  it;  yet  it  is  the  manifeft  and  profeiied  la- 
tent of  the  Ad,  to  put  promiirory  Notes  upon  the.  fame  Foot  with 
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Inland  Bills  of  Exchange :  And  it  clearly  means  to  make  Notes 
payable  to  Bearer,  liable  to  Adions  brought  upo?i  fuch  Notes  as 
upon  a  Specialty. 

And  no  Cafe  having  happened  upon  this  Head  fince  the  Ma- 
king of  the  Statute,  is  a  Circumftance  which  ftiews  that  the  Sta- 
tute vfzs  Jo  iinderjlood,  and  that  the  true  and  found  Conftrudioii 
of  it  is  "  That  promifTory  Notes  Jloould  be  put  upon  tht  fame 
"  Foot  with  Inland  Bills  of  Exchange."  If  it  fliould  be  con- 
ftrued  otherwife,  it  would  follow,  "  that  Inland  Bills  of  Exchange 
•'  would  be  upon  a  better  Foot  than  promiflbry  Notes":  Which 
would  be  contrary  to  the  Words  and  Meaning  of  the  Statute. 

This,  now  under  Confideration,  is  a  negotiable  Injlrumenty 
which,  I  think,  participates  jnore  of  the  Nature  of  a  promiffbry 
Note,  than  of  a  Bill  of  Exchange.  But  taking  it  as  a  Bill  of  Ex- 
change,— A  Bill  of  Exchange  is  a  Promife  "  to  pay  the  Money,  if 
**-the  Drawee  does  not  pay  it:"  Confequently,  the  Payee  may 
bring  the  Adion  againft  the  Drawer. 

In  this  particular  Cafe,  if  the  Bearer  can  not  bring  the  Aftion, 
Who  can?  No  Perfon  at  all  is  named  :  It  is  "  pay  to  Ship  For- 
"  tune,  or  Bearer."  Therefore  this  particular  Cafe  is  out  of  all 
the  Cafes  cited.  For,  they  fay  "  that  the  A'lion  muil:  be  brought 
**  in  the  Name  of  the  Perfon  to  whom  the  Note  is  made  payable:" 
But  there  is  no  fuch  Perfon,  in  the  prefent  Cafe. 

It  would  be  of  infinite  Inconvenience,  and  would  introduce 
the  utmoft  Confufion,  if  it  were  to  be  eftabliflied  "  That  the 
"  Bearer  of  a  Bill  or  Note  made  payable  to  Bearer  could  not  main- 
*•  tain  his  Adlion  upon  it." 

As  to  it's  being  negotiable  within  the  Bills  of  Mortality,  and 
no  further ;  There  is  no  Colour  for  fuch  a  Diftindlion :  It  mull 
be  negotiable  every  where,  if  it  is  negotiable  at  all. 

Upon  the  Whole,  I  think  this  to  be  a  VerdiSl  againfl  Law, 
and  am  of  Opinion  that  it  ought  to  be  fet  afide. 

Mr.  Juftice   Yates   delivered  his  Opinion  much  to  the 
fame  Effed: ;  and  clearly  held  the  Verdidt  to  be  againji  Law. 

It  was  }iot  within  the  Province  of  the  Jury,  to  determine  upon 
the  Negotiability  of  this  Note :  It  was  a  Queltion  of  Law,  not  of 
Fad,  ♦'  Whether  fuch  a  Bill  or  Note  was  or  was  not  negotiable." 

And 
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And  Nothing  can  be  more  peculiarly  negotiable  than  a  Draught 
or  Bill  payable  to  Bearer ;  which  is,  in  it's  Nature,  payable  from 
Hand  to  Hand,  toties  quoties. 

And  He  was  of  Opinion,  that  an  ABion  ivill  He  for  the  Bearer 
offuch  a  Bill. 

The  Reafons  given  againfl  it,  in  the  Cafes  which  have  been 
cited  by  the  Defendant's  Counfel,  are  not  at  all  fatisfaclory. 

It  had  been  doubted,  it  is  true,  "  Whether  that  Species  of  Ac- 
"  tion  where  the  Plaintiff  declares  upon  the  Note  itfelf  2,%  upon 
"  a  Specialty,  was  proper:"  But  here  is  a  Count  upon  a  general 
Indebitatus  Afj'mnpfit  for  Money  had  and  received  to  the  Plaintiff's 
XJfe.  The  Queftion  "  whether  He  can  maintain  this  Aftion," 
depends  upon  it's  being  ajjignable,  or  not.  The  original  Advan- 
cer oi\}s\^  Money  manifeflly  appears  to  have  had  the  Money  in  the 
Hands  of  the  Drawer :  And  therefore  He  was  certainly  intitled  to 
bring  this  A6lion.  And  if  He  transfers  his  Property  to  another 
Perfon,  that  other  Perfon  may  alfo  7naintain  the  like  Adion.  Who- 
ever has  Money  in  the  Hands  of  Another,  may  bring  fuch  an 
Adlion  againfl:  Him.  This  appears  from  the  Determination  of 
the  Cafe  oi  Ward  y.  Evans  reported  in  2  Ld.  Raym.  930:  Where 
not  a  Shilling  of  Money  had  pafTed  between  the  Plaintiif  and  De- 
fendant; and  yet  Holt  and  Pozc?// Both  held,  "  That  an  Indebi- 
"  tatiis  Affumpfit  for  Monies  received  to  the  Plaintiff's  Ule,  pro- 
"  perly  lay."  In  the  prefent  Cal'e,  the  Drawer  had  Money  in 
his  Hands  belonging  toBiCKNELL:  And  Bicknell  mult  be 
conlidered  as  having  delivered  this  Inftrument  to  the  Plaintiff 
Grant;  which  is  tantamount  to  an  Indorfement.  (A  real  In- 
dorfement  of  a  Note  payable  to  Bearer  would  have  been  abfurd.) 
The  Delivery  of  it  mull  indeed  be  proved:  And  the  Circumjiances 
of  the  prefent  Cafe  do  amount  to  a  Proof  oi  a  Delivery  of  it  to  the 
Plaintiff.  And  there  is  no  Doubt  about  his  having  come  by  it 
fairly,  bona  fide,  and  on  a  valuable  Conlideration. 

V.  Thexe  would  be  great  Inconveniencies,  if  fuch  an  Adion  as 
this  is,  might  not  be  brought  by  the  Bearer.  If  no  Adion  could 
be  brought  but  in  the  Name  of  the  Perfon  to  whom  the  Bill  or 
Note  was  originally  made  payable,  that  Perfon  might  releafe  the 
A6lion  ^  or  a  Debt  due  from  him  might  be  ft  off  againft  it,  in 
Account :  And  fo  the  true  Owner  of  the  Note  might  lofe  the 
Whole  or  Part  of  it,  though  it  was  transferred  to  Him  upon  a 
valuable  Confideration. 

As 


1530         Trinity  Term  4  Geo.  5.  B  R. 


As  to  the  Notion  of  it's  being  negotiable  in  Londoji,  and  not 
elfewhere,  there  is  no  Foundation  for  fuch  an  Imagination.  It 
muft  be  equally  fo  out  of  London,,  as  in  London:  And  it  is  juft 
the  fame  as  a  Bank-^ote.. 

Upon  the  Whole,  I  thinlc  the  Jury  have  done  wrong :  And 
therefore  the  Verdidt  ought  to  be  Jet  afide. 

Per  Cur  (unanimoufly  and  clearly) 
tiff.uponfuch  Rule  made  absolute  (for  a  *  new  Trial.) 

new  Trial, 
recovered  the 
Money. 


o 


Rex  verfus  Juftices  of  Peace  for  Wiltfhire. 

N  Saturday  the  2d.  of  June  laft,  Mr.  Thurlow  fhewed  Caufe 
why  a  Writ  of  Mandamus  fhould  not  iffue,  diredled  to  the 
Juftices  of  the  Peace  for  the  County  of  Wilts,  commanding  them 
to  receive  and  proceed  upon  ^Traverse  to  a  certain  Present- 
ment made  by  a  Juflice  of  Peace  upon  View,  againft  the  Inha- 
bitants of  the  Tything  of  Connock  in  the  fame  County,  for  not 
repairing  a  Highway  within  the  faid  Tything. 

The  Caufe  ihewn  by  Mr.  'Thurlow  was,  that,  as  this  was  a 
Prefentment  in  the  Seffion^  made  by  a  Jujlice  of  Peace  upon  his 
own  Knowledge  "  That  the  Highway  was  out  of  Repair,"  a  ge- 
neral Traverje  could  not  be  admitted  :  For,  though  fuch  a  Pre- 
fentment by  a  Juftice  of  Peace  upon  View  be  traverfable  as  to  all 
other  Points,  yet  it  is  conclujive  so  far  as  the  View  and  Know- 
ledge of  the  yujlice  goes;  And  the  Fa£}  ofifs  being  out  of  Repair 
can  not  be  difputed.  Confequently,  though  z  fpecial  Traverfe 
ought  to  be  received,  a  general  One  ought  not. 

This  Power  of  Prefentment  by  any  One  Juftice  upon  his  own 
proper  Knowledge,  *•  of  any  Highway  not  being  well  and  fuffici- 
"  ently  repaired  and  amended,"  is  given  by  5  Eliz.  f.  13.  §  9. 
which  refers  to  2,  3  Ph.  &  M.  c.  8.  And  ^  fF.  &  M.  c.  12.  has 
alfo  a  Relation  to  the  fame  Subjed:. 

And  It  has  been  holden,  "  that  the  Party  againfl  whom  fuch 
"  a  Prefentment  is  made,  can  not  take  a  Traverfe  to  the  Want 
"  f  Repair  of  fuch  Highway." 

Keilway  34a.    Dalton,  c.  26.   Crompton  iio,  (not  131,  as  it  is 

cited  by  Hawkins.)  Hawkins's  P.  C.   Lib.  i.  c.  76.  §72.  p-  217. 

4  who 
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(who  acknowledges  this,  though  He  does  not  enter  into  the  Rea- 
fon  of  fuch  an  Expofition  of  the  Claufe.     Dyer  13  b.  p.  64.) 

And  in   the   Cafe   of  *  The  King  againft   The  Inhabitants  ?/'calTJ'''k<:- 
Hornfey,  in  B.  R.    Lord  Ch.  J.  Ho/t  hclii,  that  where  a  Jafticcpair.;  viz. 
of  Peace  prefents  a  Highway,  upon  his  Fie-w,  to  be  out  of  Repair,  4,Mod.  38. 
there  the  Parties  are  ejlopped  to  plead  "  that  it  is  in  Repair."     It^'^^l'  ^gg,' 
is  true  indeed,  that  the  other  Judges  were  againft  Him  ;  and  held,  Holt  33s. 
"  that  the  Parties  mi^ht  traverfe  the  Non-repairing,   though  the  ?■ ''•  °^ '"^^ 

r,      ,.  "     -.T-         .,  i  o  o  f^jne  Term. 

"  Prelentment  was  on   View.  12  Mod.  ij. 

S.C.  of  the' 
next  Term,  M.  3  W.  &  M.  1691.  i  Shower  270.  of  Trin.  3.  and  291  of  M.  3  W..&  M.  Carthew 
212.  of  a. /-j/tr  Term  than  any  of  the  Others,  namely,  Hil.  3  W.  &  M.  i6g;.  Not  One  of  thefe  five 
Reporters  fay  luhat  became  of  the  Cafe;  excepting  that  Shower,  in  p.  291.  fays,  "  Per  Cur.  Ordered  to 
"  flay."  Note,  Three  of  the  firft  four  reprefcnt  even  Holt  Himfelf  to  fay  "  that  the  Defendant  may 
"  tjavcrfe."     The  Words  here  cited  by  Mr.  Thurlow  are  taken  from  Carthew's  Report  of  the  Cafe. 


Mr.  Dunning,  contra,  argued  in  Support  of  the  Rule,  that  the 
Juftices  were  obliged  to  receive  the  Traverfe  generally  ;  and  that 
the  Defendant  had  a  Rig&t  to  traverfe  the  Ways  being  out  of  Re- 
pair, notwithftanding  that  the  Prefentment  was  made  by  the 
Juftice  upon  his  own  View. 

The  Words  of  the  5  E/Zz.  c.  13.  §  9.  are  that  "  Every  Juftice 
**  of  Peace  Ihall  have  Authority,  upon  his  own  Knowledge,  in 
"  the  open  Selhons,  to  make  Prefentment  of  any  Highway  not 
"  well  and  fufficiently  repaired  and  amended  ZSc:  And  every 
*'  Prefentment  made  by  any  fuch  Jull:ice  of  Peace  upon  his  own 
"  Knowledge  as  is  aforefaid,  fhall  be  as  good  and  of  the  same 
"  Force  Strength  and  Effeci  in  the  Law,  as  if  the  fame  had  been 
"  prefented  found  and  adjudged  by  the  Oath  of  twelve  Men." 

It  can  therefore  be  no  more  than  equal  to  an  Indiciment,  or 
to  Prefentment  by  twelve  Men  on  their  Oaths  :  Both  of  which  are 
traverfable,  in  all  Points.  The  Ti-averfe  mufl  apply  to  the  Thing 
prefented:  And  that  is  the  IVant  of  Repair.  It  is  traverfable  in 
the  fame  Manner  as  Indidtments  for  forcible  Entries,  or  for  Tref- 
pafs :  that  is,  in  all  Points. 

Serjeant  Hawkins"^  own  Opinion  is,  in  Point,  againfl  the  old 
Expofition  of  the  Claufe;  which  (by  the  Way)  is  not  to  be  found 
in  the  Books  referred  to  in  his  Margin -f-:  The  Statute  expreilly  t  See  lib.  1. 
faves  to  every  Perfon  that  fliall  be  touched  by  any  fuch  Prefent-P-  ''7- 
ment,  "  his  lawful  Traverse  to  the  fame  Prefentment,  as 
"  He  might  have  upon  any  IndiSfment  ofTrefpafs,  or  forcible  Entry, 
"  by  the  Laws  of  this  Realm,  before  the  making  of  that  Statute": 
And,  as  the  Serjeant  thinks,  it  is  clear,  "  that  every  Defendant 
Part  IV.  Vol.  IIL  4G  "to 


1532.        Trinity  Term  4  Geo.  5.  B.  R. 


"  to  any  fuch  Indidment  777ay  traverfe  the  whole  Matter  al- 
"  ledged  againft  Him."  Therefore  He  ought  to  have  t\\t  fame 
Benefit,  in  the  prefent  Cafe. 

A  Coroner's  Inquefl  finding  a  Perfon  Felo  dcfe,  is  traverfable. 

The  Court  thought  proper  to  enlarge  the  Rule,  to  the 
prefent  Trinity  Term.  For,  it  appeared,  upon  a  Difcuffion  of 
the  Queftion,  at  the  Bar,  and  on  the  Bench,  and  upon  Inquiry, 
into  the  Pradlice  in  different  Counties,  That  there  had  been  a 
great  Variety  botfo  of  Opinion  and  Practice  about  this 
Matter. 

Mr.  Juftice  Wilmot  faid,  that  a  Notion  had  long  pre- 
vailed, and  feemed  to  be  countenanced  by  the  old  Books,  "  That 
*'  a  Prefentment  made  by  a  Juftice  of  Peace,  purfuant  to  5  Eliz. 
*'  c.  12-  §  9.  of  a  Highway's  being  out  of  Repair,  could  fiot  be 
*'  controverted  as  to  the  Fa^  of  it's  being  out  of  Repair ;"  And 
He  knew  that  the  late  Mr.  Jullice  Abtzey  was  of  that  Opinion, 
and  thought  "  that  the  Statute  had  trufled  the  Eye  of  the  Juftice 
*'  with  the  View  of  the  Repair  ":  But  He  did  not  know.  He  faid, 
oi  inj  judicial  Dete7-mi7iation  that  Way.  And  He  had  always  un- 
derftood,  that  for  about  30  Years  paft,  the  Notion  and  Pra<ftice 
had  been  contrary:  And  for  his  own  Part,  He  underftood  fuch  a 
Prefentment  to  be  as  traverfable  as  an  Indidment.  And  the  Aft 
of  Parliament  puts  it  upon  the  fame  Foot:  For  the  Word  "  ad" 
*'  judged"  by  the  Oath  of  12  Men,  means  nothing  more  than 
"  found  by  a  Grand  Jury."  The  Words  of  this  Adt  can  only  ap- 
ply to  the  Repair:  And  the  Traverfe  puts  the  Faft  of  it's  Suffi- 
ciency immediately  in  Iffue. 

Mr.  Juftice  Yates  obferved,  that  there  is  no  Jurifdic- 
tion  in  this  Kingdom,  where  a  Defendant  can  be  convided  un- 
heard. 

And  Lord  Mansfield  thought  the  Reafons  for  it's  being 
traverfable,  to  be  very  ftrong. 

The  Rule  was  enlarged. 

And— 

Lord  Mansfield  now  declared  (generally  and  without 
faying  more,)  That  they  were  all  of  Opinion,  "  that  a  Manda- 
■*'  mus  J}:ould  go,  commanding  the  Juftices  to  receive  and  admit  a 
*<  general  Traverfe," 

Rule   made    absolute. 

Bad-. 
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Baddeley    verfus    Lcpoinewell.  Friday,  cih. 

''  -^  lit)  Mondny.gth. 

of  Jiiiy  1761. 

'■  I  '  HIS  was  an  Aftion  of  Trefpafs  for  breaking  and  entering 
i  the  Plaintiff's  Clofe  called  the  Hop-Ground.  The  De- 
fendant pleads  "  Not  guilty;"  and  alfo  a  Juftification  of  his 
Entry,  under  a  Grant  in  Fee  from  Thomas  AJJjur/i  Efq;  Lord  of 
the  Manor  of  Ht'dingham-^orough.  in  Effex,  made  to  Him  on 
lotli  December  176 1,  by  his  Steward,  at  a  Court-Baron;  To 
hold  the  faid  Clofe  to  Him  and  his  Heirs,  by  Copy  of  Court- 
Roll,  according  to  the  Cuftom  of  the  Manor.  The  Plaintiff,  in 
her  Replication,  admits  that  Thomas  AjJmrJl  Efq;  was  Lord  of 
the  Manor  of  77.  and  was  feifed  in  Fee  of  the  Clofe :  But  alledges, 
that  at  a  Court  of  the  faid  Manor  holden  upon  the  3d.  of  ^uly 
1754,  He  made  a  prior  Grant  of  it  to  the  Piaintiff  and  one  Ellen 
Baddeley  her  Sifter;  To  hold  in  Coparcenaiy,  by  Copy  of  Court- 
Roll  :  And  that  Rllen  died  ;  and  thereupon,  at  a  fubfequent  Court, 
the  Lord  granted  her  Moiety  to  the  Plaintiff  in  Fee,  and  She  was 
admitted  thereto  on  25th  "June  1756,  and  fo  became  fole  feifed. 
The  Defendant,  in  his  Rejoinder,  alledges,  that  the  Lord  had 
made  a  former  Grant  to  Thomas  Ives,  in  Fee;  who  died;  and 
the  Premiffes  thereupon  defcended  to  Thomas  Ives,  his  Nephew 
and  Heir;  who  conveyed  the  fame  to  Him  the  Defendant,  and 
traverfes  the  Grant  alledged  in  the  Replication  to  have  been 
made  by  Thomas  Ajhiirji  Efq;  to  the  Plaintiff  and  her  Siffer  Ellen 
Baddeley,  in  Manner  and  Form  as  in  and  by  the  Replication  is  al- 
ledged. And  upon  this  Traverfe  of  the  Grant  alledged  in  the 
Replication,  IJJ'ue  is  joined. 

The  Caufe  was  tried  at  the  E.[fex  Affizes,  before  Mr.  Juftice 
Bathurji:  And  a  fpeciai  Cafe  was  ffated  to  the  following  Effecl. 

The  Trefpafs  being  proved,, upon  the  firff  Iffue  taken  upon 
the  Plea  of  I'i^ot  guilty,  t]ie  Cafe  (upon  the  fccond  Iffue)  appeared 
to  be — 

That  Thomas  Ives  was  feifed  in  Fee  of  the  Place  where  it  was 
committed;  and  that  He  furrenuered  it  to  the  Ufe  of  his  Will, 
and  then  made  his  Will,  and  died:  Which  Will  was  as  fol- 
lows— "  In  the  Name  of  God:  Amen.  I  Thomas  Ives  oi Cajllc- 
"  Hedingham  in  the  County  of  EJjcx  Victualler,  being  ^c,  do 
"  make  iic.  I  give  and  bequeath  wnto  Clement  Boreham  oi Roiv- 
"  hedge  in  the  laid  County  of  EJex  Vifruailer,  the  Houfe  I  now 
"  live  in,  fituate  and  being  in  Cajlle-Hedingham  aforefaid,  and 
"  called  or  known  by  the  Name  or  Sign  of  the  Cock,  for  and 
■' '  during  the  Term  of  his  natural  Life ;  He  paying  t  h  e  r  e  o  u  i- 
I  yearly 
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"  yearly  and  every  Tear,  by  Half-yearly  Payments,  Forty  Shil- 

"  lings  a  Tear  to  Robert  Boreham  my  Grandlbn:  And  after  the 

■    "  Deceafe  of  the  aforefaid  Clement  Boreham^  to  be  equally  divided 

"  to   Robert  Boreham,  Sabill  Boreham,  and  Jeremiah  Boreham, 

"  the  Children  of  Robert  Boreham  decealed.     Item    I  give  and 

"  bequeath  my  two  Copyhold  'TeJiements  now  in  the  Tenure  or  Oc- 

"  cupation  of  Edward  Twogood  and  Elizabeth  Savill  Widow,  be- 

•'  ing    in   Cajlle-Hedingham    aforefaid,    to    Sarah  Borehatn,    the 

"  Y^'i.nghiQT:  o^  Elizabeth  Bo7-eham 'Widow  ;  She  paying  there- 

"  OUT  Forty  Shillings  a  Tear  to  her   Sijler  Elizabeth  Boreham. 

"  Item,  the  Forty  Pounds  that  my  Daughter  Elizabeth  Boreham 

*'  aforefaid  has  of  mine,  I  give  to  Anne  Boreham  and  Mary  Bore- 

"  ham,  my  Grand-Daughters ;  to  wit,   20  A   a-piece  Share  and 

"  Share  alike.     Item,  I  give  and  bequeath  to  my  Brother  John 

*'  Ives  50/.  and  do  alfo  acquit  him  of  a  Note  I  have  under  Hand 

**  for   50/.   more.     Itc7n,  I  give   to  the  Children  of  John  Far- 

"  derjworth  that  He   had  by  his  firft  Wife,    15/.     Itefn,  I  give 

*'  to  Sander  Walford's  three  Children  15  Pounds.     My  Mind  and 

"  Will  is,  that  what  Legacies  I  have  herein  given,  Ihall  not  be 

*'  paid  till  after  the  Deceafe  of  Me  and  my  Wife,  and  3  Months 

"  after.     And  laftly,  I  do  hereby  nominate   make  and  appoint 

"  my  faid  Wife,  Cletnent  Boreham  aforefaid,  and  John  Ives,  Ex- 

"  ecutrix  and  Executors  of  this  my  Will.     In   Witnefs  whereof 

"  &c,  the  3d- Day  of  D^r^'w^fr  1740.     Thomas  Ives." 

That  the  Eftate  devifed  by  the  Will  of  the  faid  Thomas  Ives  to 
Sarah  Boreham  confifted  of  two  Cottages  and  the  Hop-Ground 
in  ^ejlion ;  and  was,  at  the  Time  ot  nis  Death,  of  the  yearly 
Value  oJ'YivE.  Pounds  and  Six  Shillings. 

That  at  a  Court-Baron  holden  for  the  Manor  of  Hedingham- 
Borough  on  4th.  o{  April  1743,  Sarah  Borehatn  wzs,  admitted  to 
the  laid  Premilfes,  (prout  the  Admitfionj)  and  made  a  Surrender 
to  the  Ufe  of  her  Will ;  and  afterwards  devifed  the  lame  (prout 
the  Will  j)  and  died. 

That  at  a  Court-Baron  holden  for  the  fiid  Manor  on  17th 
June  1747,  Elizabeth  Boreham  was  admitted,  (prout  that  Ad- 
mi  iiion.) 

That  at  a  Court-Baron  holden  for  the  faid  Manor  on  the  3d. 
July  1754,  the  Plaintiff  and  her  Siller  Ellen  were  admitted  to  the 
Pi'emilfes  in  quellion,   (prout  that  Admiffion.) 

The  Defendant  claimed  under   Thomas  Ives,  the  Son  of  John 

Ives  who   was  Brother  and  Heir  (according  to  the  Cuftom)  to 

2  Thomas 
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T'homas  Ives  the  Teftator;  and  at  a  Court  holden  on  loth  Decem- 
ber ij6i,  was  admitted  to  the  Premiiies  in  Queftion,  (prout  his 
Admiflion.) 

The  Queilions  fubmitted  to  the  Court  were — 

I  ft.  Whether   Sarah  Boreham  took  an   Eftate  in  Fee,  or  for  ^ 
Life  only,  under  the  Will  of  T7jo?>ias  Ives. 

2dly.  If  She  took  an  Eftate  for  Life  only,  then  whether  the 
Defendant  could  take  Advantage  thereof,  on  the  IlTue  joined  upon 
thefe  Pleadings. 

Mr.  Leigh  argued  for  the  Plaintiff:  Mr.  AJhurJl,  for  the  De- 
fendant. 

Mr.  Leigh  infifted  (upon  the  ift.  Queftion)  T'SxiX  Sarah  Bore^ 
ham  took  an  Eftate  iii  Fee,  under  this  Devife  of  the  Tenements 
"  to  Her,  She  paying  thereout  Forty  Shillings  a  Tear  to  -her 
"  Sifter  Elizabeth  Boreham." 

■    For  where  a  Teftator  lays  fuch  a  Charge  upon  the  Eftate  devifed 
as  may  render  it,  by  any  Pojjibility  (even  though  not  within  Pro-   , 
bability)  a  Burthen  inftead  of  a  Beneht  to  the  Devifee,  in  any 
Year;  the  Devifee   flrall  take  mFee:  Otherwife,  indeed,  if  the 
Payment  is  only  direded  to  be  made  out  of  the  Rents  and  Prof  ts. 

Now  in  the  prefent  Cafe,  Sarah  the  Devifee  may  be  a  Lofer' 
by  the  Devife,  unlefs  She  takes  a  Fee  :  For,  the  Annuity  charged 
upon  Her  is  not  reftrained  to  Sarah's  own  Life ;  but  is  a  conti- 
nuing Annuity.  And  as  the  Teftator  intended,  that  the  Annuity 
to  her  Sifter  Elizabeth  fliould  continue  during  Elizabeth's  whole 
Life,  He  certainly  meant  to  devife  a  Fee  to  Sarah  who  was  charged 

with  the  Payment  of  it.     And  this  Intention  with  regard  to  the 

t  -    .  .        .  ^ 

prefent  Devife  is  ftrengthened  by  his  being  explicit  in  the  former 

Devife  to  Clement  Boreham  "for  and  during  the  'Term  of  his  na- 

"  tural  Life ;  He  paying  thereout  yearly  and  every  Year  40  s.  a 

**  Year  to  Robert  Boreham:"  Whereas  He  adds  no  fuch  reftridive 

Words  to  this  Devife  to  Sarah. 

He  faid.  It  was  not  necefliiry  to  cite  Cafes ;  becaufe  the  Prin- 
ciple is  clear,  (though  they  might  difter  in  the  Application  of  it,) 
and  all  the  Cafes  prove  it.  However,  He  would  mention  One, 
in  Point:  Which  was  that  of  Reed  v.  Hat  ton,  in  2  Mod.  25.  a 
Devife  "  to  R.  upon  this  Condition,  that  He  pay  unto  his  tv/o 
"  Sifters  5/.  a  Year":  And  the  Houfes  were  worth  16/.  per 
Annum.     This  was  holden  to  be  a  Fee;  For,  "  if  there  be  a 

Part  IV.  Vol.  III.  4H  Pof- 


i53<^       Trinity  Terni  4  Geo.  3.   B.  R. 


*'  Po//M"/y  of  a  Lofs,  (though  not  very  probable  that  the  De- 
"  viiee  may  be  damnified,)  it  fluall  be  conflrued  a  Fee.  If^, 
*'  devife  loo/.  per  Afmrnn  to  B.  paying  20s.  'tis  not  likely  that 
"  the  Devifee  ihould  be  damnified;  but  'tis  pojfibk  He  may." 
And  Judgment  was  given  accordingly. 

2d.  Queftion — But  fuppofing  that  we  were  to  fail  in  this  firft 
Point,  yet  as  this  is  a  mere  poJJ'eJJ'ory  Adlion,  it  is  enough  for  the 
Plaintiff,  if  She  can  dejlroy  the  Defendant's  Title:  It  is  not  necef- 
fary,  in  a  mere  pofleffory  Aftion,  for  the  Plaintiff  to  fet  out  a 
Title,  wjlefs  He  is  obliged  to  it  by  the  Defendant's  fetting  out 
One  in  Himfelf  j  which  the  Defendant  has  not  done  in  the  pre- 
fent  Cafe.  He  fays  indeed  in  his  Rejoinder,  "  that  the  Lord 
*'  made  a  prior  Grant  to  Thomas  Ives ;  whofe  Heir  conveyed  to 
*'  Him."  But  this  ought  to  have  been  specially  pleaded t 
Whereas,  here,  He  has  only  traverfed  the  Lord's  Grant  to  the 
Plaintiff;  by  which  Traverfe  of  the  Grant,  only  the  legal  Ope- 
ration of  the  Grant  itfelfx's,  put  in  Iffue ;  not  the  Title  of  the  Plain- 
tiff. He  can  not,  upo7i  this  Traverfe,  go  into  the  Title  of  Thomas 
Ives,  or  give  Evidence  of  any  Thing  foreign  and  extrinfic  to  the 
Point  in  Iffue.  If  He  would  have  done  this.  He  fliould  have 
pleaded  the  Matter  fpecially.  But  upon  the  prefent  Iffue,  the 
Plaintiff  could  not  tell  how  to  dired  his  Evidence:  For,  the  De- 
fendant might  as  well  claim  under  any  other  Perfon,  as  under 
Thomas  Ives.  The  Defendant  could  no  more  go  into  Title,  upon 
this  Traverfe,  than  He  could  have  done  upon  the  general  Iffue. 
In  Hohart  72.  Humbert  on  v.  Hoiagil,  Iffue  was  taken  upon  the 
Seifm  of  Thomas  Howgil :  And  the  Jury  found  "  that  Thomas  had 
*•  made  a  Feoffment  to  John  Hoivgil;"  but  added — "  that  it  was 
*'  made  by  Covin,  to  defraud  the  Plaintiff  and  other  Creditors." 
It  was  judged  for  the  Plaintiff:  For,  Thomas  remained  ftill  feifed, 
as  to  the  Creditors,  notwithflanding  the  Feoffment.  But  if  the 
Iffue  had  been  taken  directly,  "  infeoffed  or  not  infeoff'cd,"  it  had 
been  found  againji  the  Plaintiff.  For,  in  that  Cale,  He  muff 
avoid  the  Feoffment,  by  Covin  efpecially  pleaded;  for,  it  is  a  Feoff- 
ment, tiel  qiiiel:  As,  you  can  not  plead  ''  7ion  eji  faBim'  gen-e- 
rally,  upon  the  Statute  of  Ufury,  or  the  Statute  of  Sheriffs.  But 
here  (fays  the  Book)  the  Iffue  is  ^fwr^/,  ^^  feifed  01  not  feifed  hy 
*'  the  Feoffment";  And  therefore  the  Covin  may  be  given  in  Evi- 
dence, when  the  Feoffment  is  given  in  Evidence.  So  in  the  pre- 
fent Cafe,  The  Iffue  being  taken  on  the  Grant,  it  was  enough  for 
Us,  to  prove  the  Admifjion,  as  ftated  in  our  Replication :  Which 
We  did  prove.  If  the  Defendant  could  have  invalidated  it,  that 
ought  to  have  been  done  by  fpecial  Pleading. 

Mr.  AJhurf,  contra. 

III. 
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I  ft.  The  Intention   of  the  Teftator  is  indeed  a  general  Rule 

for  the  Conftruftion  of  Wills,  in   Cafes  where  it  is  plain  and 

clear  and  politive  and  excludes  every  other  Implication:   But  an 

Heir  at  Law  fhall  not  be  difinherited  without  an   abfolute  7iecej- 

fary  Implication.     Vaughan  262.   Gardner  v.  Sheldon. 

It  is  true,  that  where  the  Devifee  is  charged  with  the  Payment 
of  a  Sum  in  Grofs,  He  fliall  have  a  Fee,  though  the  Eftate  be  not 
devifed  to  Him  "  and  bis  Heirf:  But  if  it  be  an  annual  Pay- 
ment OUT  o/'the  Thing  devifed,  it  will  7iot  create  a  Fee,  without 
apt  Words;  becaufe  the  Devifee  can  not  lofe  by  the  Devife.  This 
Diftindlion  is  laid  down  in  Cro.  Car.  \  58, 1 59.  AjijJey  v.  C/jap/nan, 
and  in  Colliers  Cafe  b  Co.  16.  And  here  the  Value  of  the  Thing 
devifed  is  5/.  6  s .  per  Annum ;  and  the  Charge  is  only  40  j-.  per 
Annum.  So  that  the  Devifee  may  pay  it  out  of  the  Profits,  and  is 
fure  to  have  no  Lofs.  And  Colliers  Cafe  is  moft  exprefly  in  Point,, 
"  That  this  is  but  an  Eftate  for  Life."  But  the  very  Words  of 
this  Will  are  as  explicit  as  pofTible^-"  She  paying  thereout." 
Which  Circumftance  diftinguilhes  this  Cafe  from  that  of  Reed  v. 
Hatton,  where  the  Words  only  were  "  that  He  pay  unto  his  two 
Sifters  5/.  a  Year  ;  (not  faying,  "out  of  the  Profits.")  Poffibly, 
that  Cafe  might  have  been  fo  circumftanced,  that  the  Deviiee 
ftood  a  Chance  of  being  a  Lofer :  Here,  She  certainly  cou/d 
not.  In  the  former  Devife  to  Clement  Boreham,  the  Teftator  ex- 
preffes  his  Intention  "  that  it  £hould  be  only  for  his  Life":  And 
the  two  Claufes  being  exadlly  fimilar,  muft  be  conftrucd  Both 
alike.  There  is  nothing  in  this  Will,  from  whence  it  can  be 
inferred  that  the  Teftator  intended  that  the  Annuity  which  Sarah 
is  to  pay  to  Elizabeth  Boreham  ftiould  continue  during  Elizabeth's 
Life,  The  contrary  feems  rather  to  be  implied :  For,  the  Tef- 
tator gives  a  like  Annuity  to  his  Grandfon  Robert  Boreham,  in  the 
fame  Words,  out  of  Cletnetit  Boreham's  Houfe  which  He  has  ex- 
prefly devifed  to  Clement  for  Life  only.  And  it  does  not  clearly 
appear,  that  Robert  Boreham  who  was  to  have  a  Share  in  the  Re- 
verfion  after  Clement's  Death,  was  the  fame  Perfon  as  Robert 
Boreham  the  Annuitant. 

2d.  Queftion — It  is  objedled,  that  upon  this  Traverfe,  Nothing 
but  the  Effect  of  the  Grant  can  be  controverted. 

But  the  Pleading  in  Cafes  of  Copyholds  is  different  from  the 
Pleadings  in  Cafes  of  Freeholds.  A  Copyholder  has,  in  the  Eye 
of  the  Law,  only  an  Eftate  at  Will;  and  in  pleading.  He  may 
alledge  an  Admittance  as  a  Grant.  But  the  Lord  is  only  an  hi- 
Jlrument :  He  can  only  transfer  an  Eftate  according  to  the  Sur- 
render and  according  to  his  Authority.  He  can  not  vary  ir^  Perfon, 

Eftate, 


1538         Trinity  Term  4  Geo.  3.  B.  R. 


Eflate,  Tenure,  or  in  any  other  collateral  Points :  If  He  exceeds 
his  Authority,  his  Admittance  is  good  only  pro  tanto.  Cokes 
Complete  Copyholder,  p.  52,  53.   §41. 

Now  if  Sarah  Boreham  was  (as  We  fay  She  was)  only  Tenant 
for  Life,  She  then  had  no  Eftate  which  She  could  devife  at  her 
Death :  But  immediately  upon  her  Death,  the  Heir  of  the  Tef- 
talor  "Thomas  Ives  became  in  titled  to  the  Reverfion.  Confequently,. 
the  Admiflion  of  the  Plaintiff  and  her  Sifter  Ellen  (mentioned  in 
the  Replication)  of  the  3d.  'July  1754,  is  in  Effetl  a  Grant  of 
Nothing.  The  Defendant  in  his  Rejoinder  thei-efore  denies,  that 
the  Lord  then  granted  the  Eftate  in  Manner  and  Form  as  is  al- 
ledged  by  the  Replication  ;  and  fliews  a  Title  in  Himfelf,  incon- 
fiftent  with  it.  Pie  was  obliged  either  to  admit  that  Title,  and  de- 
rive under  it ;  or  to  traverfe  it.  And  having  traverfed  the  Plain-* 
tiffs,  He  properly  fets  up  his  own.  This  Admittance  was  nof^ 
in  Fad:,  a  Grant  of  the  Thing  itfelf:  It  is  incumbent  upon  the. 
Plaintiff,  to  lliew  that  it  amounts  to  a  Grant,   in  Point  of  Law. 

The  Cafe  oi  Jiumherton  v.  Howgil  m  Hob.  yz.  is  diftinguifh- 
able  from  this  Cafe :  For,  there  the  Feoffment  was  not  void, 
but  only  voidable  :  It  would  operate  between  the  Feoffor  and 
Feoffee,  though  not  to  defraud  Creditors.  But  where  the  Feoff- 
ment is  abfolutely  void,  it  may  be  given  in  Evidence  upon  a  Plea 
of  non  Feoffavit :  Bro.  Abr.  Title  General  Iffiie,  p.  73.  expreflly. 
So,  if  a  Bond  is  void,  (as  the  Bond  of  a  Feme-Covert,)  this  may 
be  given  in  Evidence,  upon  "non  ejl  faSIwn"  pleaded:  Bnt  not 
where  voidable  only,  (as  the  Bond  of  an  Infant.)  So  here,  the 
AdmifTion  is  a  Nullity ;  It  is  710  Grant  at  all;  (for  the  Party  ad- 
mitted had  Jio  Right:)  Therefore  the  Defendant  may  with  Pro- 
priety fay,  "  That  the  Lord  made  no  fuch  Grant." 

As  the  Plaintiff,  being  a  Copyholder,  could  not  plead  a  Title, 
but  could  only  plead  it  as  a  Grant  from  the  Lord,  the  Defendant 
could  only  traverfe  the  Grant. 

Mr.  Leigh,  in  Reply — 

ift.  Infifled  that  the  Charge  of  the  Annuity  to  Elizabeth  might 
have  continued  longer  than  Surah's  Life:  And  therefore  the  Devile 
might  have  been  prejudicial  to  Sarah,  inllead  of  beneficial,  if  it 
was  to  be  conftrued  only  a  Z/f/t'-Eftate.  And  He  relied  upan  the 
Cafe  o'i  jinjley  v.  Chapman,  in  Cro.  Car.  157.  (which.  He  faid, 
proved  ftrongly  for  him;)  and  on  that  of  Reed  v.  Hatton,  in 
2  Mod.  25.  and  alfo  now  added  Another,  Lee  v.  Stephens  et  al. 
2  Shower  49.  where  a  Devife  to  James,  conditionally,  "  that  He 
*'  fliall  allov/  to  Nicholas  Meat,  Drink,  Apparel,  Wafhing,  and 
4  "  Lodging 
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Lod2;ing  during  his  natural  Life,"  was  adjudged  a  Fee.  So  the 
prelent  Devife  was  intended,  He  laid,  as  a  Proviiion  for  both 
Sifters ;  and  it  was  not  meant  that  the  Annuity  lliould  ceafe  upon 
the  Death  of  »S'<?r<;/6.-  And  it  was  payable  out  of  the.  EJiate,  not 
out  of  the  Rents  and  Profits.  In  that  Cafe  oi  Lee  v.  Stephens  et 
al.  Peniberton  took  a  Diverfity  between  thofe  Cafes  where  the 
Money  to  be  paid  was  fomewhat  granted  and  fe cured  before  the 
■Death  of  the  T'ejiator ;  and  thofc  wiiere  the  Charge  is  laid  b.y  .the 
'T'ejlator  on  the  Devilee. 

2dlv.  The  Defendant  could  not  put  the  Plaintiff  to  Ihew  any 
other  Title  than  the  Grant  of  the  Lord.  Li  a  poifellbry  Adion, 
a  Defendant  can  not  drive  a  Plaintiff  to  fliew  a  Title,  without 
i\x'[k.  Ihewing  One  in  Himfelf. 

The  Difference  of  Pleading,  in  Cafe  of  Freehold  and  in  Cafe 
of  Copyhold,  is  only  in  Point  of  Form. 

This  Grant  of  the  Lord  is  not  'void.  And  the  Defendant  not 
having  pleaded  any  Bar  to  it,  He  can  not  give  any  in  Evidence. 
This  Grant  cannot  be  compared  to  be  Bond  or  to  the  Feoffment 
of  a  Feme  Covert:  For,  they  are  abfolute  Nullities;  but  this 
is  not. 

The  Cafe  q1  Humherton  v.  Howgil,  in  Hob.  72.  is  in  Point. 

Lord  Mansfield  was  gone;  and  Mr.  Juftice  Denison 
■abfent :  And  the  other  two  Judges  having  fome  little  Doubt  on 
the  firll;  Point,  though  none  on  the  fecond,  took  time  till  Monday 
lo  confider  of  it.      And  on  Monday  the  9th.  of  Jt'ly, 

Mr.  Juffice  Wilmot  declared  ;their  Opinion,  in  Favonr 
of  the  Plaintiff.  Pie  premifed,  that  there  was  an  apparent  In- 
<onJiJiency  in  the  State  of  the  Cafe,  as  it  ftands  drawn  up  for  the 
Opinion  of  the  Court.  For,  upon  the  Face  of  the  Jlated  Cafe, 
it  appears  that  T^konuis  Ives  the  Devifor  lelt  a  Daughter  and 
Grand-Dau'zbtcrs ;  And  that  the  Plaintiff  is  Grand-Daughter 
to  Him  ;  and  that  the  Title  is  in  Her  as  his  Pleir  at  Law,  or 
at  leaft  can  not  be  in  the  Defendant  as  claiming  under  T'homas 
Ives  as  his  Heir  at  Law :  For,  Sarah's  Mother,  Elizabeth 
Borehajn,  was  the  Teftator's  own  Daughter;  and  here  is  no  Men- 
tion of  any  Cuil;om  to  exclude  Females ;  nor  did  He  ever  hear  of 
fuch  a  Cull:om,  He  faid,  in  any  Manor.  And  yet  it  is  admitted, 
upon  the  Cafe,  "  That  fohn  Ives,  the  Teffator's  Brother,  was 
his  Heir  according  to  the  Cuffom:"  And  the  Defendant  claims 
under  him  as  being  lb.  But  if  in  Fad  Pie  was  ?iot  fo,  there  feems 
•  to  be  an  End  of  the  Defendant's  Pretenfions. 
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However,  Two  Points  are,  by  the  Cafe,  fubmitted  to  the 
Opinion  of  the  Court : 

I  ft.  Whether  Sarah  Borehavi  took  an  Eftate  in  Fee,  or  for 
Life  only. 

2d.  Whether  (in  the  latter  Cafe)  tlie  Defendant  could  take 
Advantage  of  it,  upon  this  IlTue  joined  upon  thefe  Pleadings. 

On  the  I  ft.  Point,  He  owned  that  He  had,  at  firft,  had  fome 
Doubt :  But  that  Doubt  was  removed. 

The  Plaintiff",  at  the  Trial,  derived  her  Title  under  the  Will 
of  T'homas  Ives  j  who,  after  having  furrendered  to  the  Ufe  of  his 
Will,  devifed  to  Sarah  Boreham  in  Fee,  (as  the  Plaintiff"  infifted:) 
Which  Sarah  Boreham  was  admitted,  and  furrendered  to  the  Ufe 
of  her  Will,  and  devifed  the  Eftate  to  her  Sifter  Elizabeth  Bore- 
ham, in  Fee.  Elizabeth  married  Baddeley,  and  had  two  Daugh- 
ters by  him,  viz.  the  Plaintiff"  and  her  Sifter  Ellen,  who  took  as 
Coparceners,  and  were  admitted  accordingly  j  and  on  Ellen  s  Death, 
her  Moiety  defcendcd  to  the  Plaintiff';  and  She  was  admitted  to 
it,  and  fo  became  fole  feifed. 

But  the  Defendant  infifted  that  T'homas  Ives's  Devife  to  Sarah 
Boreham  gave  Her  nothing  more  than  an  E{\:ate  for  Li/e:  And 
confequently.  She  had  no  Power  to  devife.  And  He  makes  his 
Claim  under  the  Heir  at  Law  (as  He  is  ftated  to  be)  of  Thomas 
Ives  the  Devifor. 

The  Plaintiff" 's  Counfel  infifted  that  the  Devif..'  to  Sarah  Bore- 
Lam  muft  be  conftrued  to  be  a  Devife  in  Fee:  But  even  if  it  was 
not  fo,  but  only  a  Devife  to  Her  for  Life,  yet  that  the  Fail  of 
the  Grant  to  the  Plaintiff  and  her  Sfer  Ellen  was  the  only  Mat- 
ter now  in  IlTue  ;  and  the  Defendant  could  not,  under  thtf  Plead- 
ings, take  Advantage  of  the  Plaintifi^'s  Want  of  Title. 

The  fr^^  Queftion  is  the  material  Point :  And  V/e  are  of  Opi- 
nion "  That  Sarah  Boreham  took  an  Eftate  oi  Inheritance." 

The  Short  of  the  Cafe  is.  That  Thomas  Ives,  being  feifed  of 
a  Houfe  and  of  two  Copyhold  Tenements,  and  having  a  Daugh- 
ter and  feveral  Grand-Children,  made  his  Will,  and  devifed  the 
Houfe  to  Clement  Boreham  for  his  Life,  He  paying  thereout  40  j. 
a  Year  to  Robert  Boreham  the  Teftator's  Grandlbn  ;  and  after  Cle- 
ment Boreham\  Deceafe,  to  be  equally  divided  between  Robert, 
Sabill  and  Jeremiah  Boreham,  the  Children  of  Robert  Boreham 
2  deccalsd, 
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deceafed,  (who  were  his  3  Grand-Sons  :)  And  He  gives  his  two 
Copyhold  Tenements  to  Sarah  Boreham,  She  paying  thereout 
40  s.  rt  Tear  to  her  Sifter  Elizabeth  Boreham.  Then  He  gives  40/. 
to  two  Grand-Daughters,  Anne  and  Mary  Boreham;  and  makes 
.icveral  other  Bequeils. 

Mr.  Juftice  Wilmot,  after  having  thus  ftated  the  Will, 
laid  down  this  general  Poiition — "  That  the  Intention  of  a  Tef- 
"  tator  is  to  be  coilcfted  from  the  Whole  of  his  Will,  ex  lifceri- 
"  bus  'Tejlamefiti ;  fo  as  to  leave  the  Mind  quite  fatisfied  about 
-"  what  the  Teftator  meant:  And  as  a  Will  of  Lands  muit  be  in 
"  Writing,  fuch  Colleftion  of  the  Teilator's  Intention  muft  be 
*'  founded  upon  the  Writing  itfelf." 

This  is  the  Principle.  The  only  Difficulty  is  upon  the  Ap- 
plication. 

Particular  Cafes  ferve  rather  to  oT^fcure  and  confound,  than 
to  illuminate  Queltions  of  this  Kind  :  And  no -Cafe  in  the  Books 
exadly  tallies  with  the  prefent.  Therefore  the  Gentlemen  who 
:have  argued  this  Cafe  have  acfled  very  properly,  in  mentioning 
only  a  few ;  and  have  rightly  put  it  upon  the  Intention  of  the 
Tellator. 

Now  I  colled:  that  Intention  (He  faid)  firft,  from  the  Devife 
to  Clement  Boreham  ;  and  then,  from  the  Devife  to  Sarah  Boreham. 

He  devifes  to  Clement,  exprefsly,  fornnd  during  the  I'erm  of  his 
■*'  natural  Life ;  and  after  his  Deceafc,  to  Robert,  Sabill,  and  fe- 
*'  remiah  Boreham."  But  in  the  Devife  to  Sarah,  He  omits  the 
Words  "  for  and  di^ring  her  LiJ'e":  Which  Words  it  niuft  be  fup- 
pofed  He  would  have  inferted,  in  Cafe  He  had  intended  to  give 
Her  only  an  Eifate  for  Life;  becaufe  He  had  juil:  before  done  io, 
in  the  preceding  Devife  to  Clement.  It  is  plain,  that  by  giving  it 
to  Her  generally,  without  adding  any  fuch  reftridtive  Words,  as  He 
had  before  added  to  his  Devife  to  Clement,  that  He  meant  to  oive 
Her  the  abfoliite  Property  :  He  meant  to  deviie  it  nt  Bona  ct  Ca- 
^alla;  as  a  Man  unacquainted  with  the  Law  might  very  naturally 
ido.  And  his  making  no  Limitation  o"jer,  in  this  Devife  to  Sarah, 
is  an  additional  and  auxiliary  Proof  of  his  Intention  to  give  it  to 
Her  alfoluteh.  But  the  material  Circumftance  is  the  Condition 
He  has  annexed  to  her  Eftate,  oi paying  an  Ainuity  to  her  Siller 
Elizabeth  Boreham. 

It  is  objed:ed,  *'  That  he  has  exprefsly  diredled  the  40 x.  a  Year 
"  to  her  Sifter  Elizabeth  to  be  paid  thereout":  And  it  is  urged, 
"  that  this  is  equivalent  to  making  it  piayable  out  of  the  Rents 

"    AND 
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*•'   AND  Profits."     And  I  think  it  is  fo.     Therefore  this  is  not 

•to  be  confidered  as  a  Charge  of  a  Payment  of  a  Sum  of  Money  in 

Grofs.      But,  by  a  fubfequent  Claufe,   He  gives  40/.  (to  wit  20/. 

apiece)  to  two  other  Grand-Daughters,  abfolutely.    Therefore  He 

probably  meant  that  /Zi/V  Grand -Daughter  EZ/ztZi^t'/Z'  Borclnvii  Ihould 

have  her  40  J.  a  Year  upon  the  fame  Footj   and  that  the  Provifion 

He  had  thought  proper  to  make  tor  her  fhould  be  a  lafliug  One, 

to  continue  during  her  Life ;  and  not,  that  She  lliould  be  left  to 

.ftarve,    in   Cafe   her  Siller  Sarah   Ihould   happen   to   die   before 

*  V.  pofl.      Her:*  And  confequently  He  mufl  have  intended,  that  the  An- 

i;!^Ho"ud,iv    nu'ty  which  Sarah  vf^&'to  pay  to  her  S'Aer  E/izaSet/j  fliould  bean 

Friday,  iih    Annuity  during  the  Life  of  Llizabeth.     And  if  fo,  then  it  fol- 

J-V'b.  1765.    lows,  that  this  Charge  of  40j-,  a  Year  to  Elizabeth  is  juft  the  fame 

Thing  as  Devijing  an  Annuity  to  Her ;   though  it  is  put  in  the 

Jorm  of  a  Condition.     And  Mr.  AJhurfl  very  candidly  admitted, 

that  if  this  was  an  Annuity yi>r  Lije  to  Elizabeth,  it  would  make 

it  a  Devife  in  Fee  to  Sarah.      And  as  this  could  not  be  ette;!;hiated 

without  conftruing  the  Inheritance  to  be  given  to  Sarah,  it  raifes 

.a  very  violent  Prefumption  "  that  the  Tellator  intended  Her  an 

"  Eflate  of  Inheritance."     He  juft  mentioned;  in  delivenng -this 

Part  of  his   Opinion,  the  Cafe  oi  Shaw  and  Weigh. 

But  the  Cafe  that  comes  neareji  to  tbe  prefent.  He  faid,  though 
not  exadly  up  to  it,  is  that  of  Read  v.  Hatton,  2  Mod.  25.  Where 
the  Eftate  was  given  "  iipon  this  Condition,  that  the  Devifee  pav 
"  unto  his  two  Sifters  Five  Pounds  a  Year:"  And  here,  the 
Words  amount  to  a  Condition  "  that  She  pay  her  Sifter  40 j-.  a 
"  Year."  Indeed  that  Will  did  not  dired:  it  to  be  paid  "  there- 
"  out,"  as  this  does  :  But  that  was  a  Devife  upon  a  Condition  to 
pay  the  Annuity  ;  (for  the  Words  there  printed  in  a  different  Let- 
ter from  the  Reft  of  the  Cafe  feem  to  be  the  very  identical  Words 
of  jfohji  Thatcher  s  Will.)  And  Judgment  was  there  given  for  the 
Defendant:  For  that  "  the  Eftate  being  limited  to  the  Devifee, 
"  and  charged  with  Payments  to  the  Sifters  during  their  Lives, 
"  doth  plainly  prove  the  Intention  of  the  Teftator  was,  that  the 
"  Devifee  ftiould  have  an  Eftate  in  Fee-Simple." 

Mr.  Afnirfl  endeavoured  to  anfwer  this  Cafe  by  that  of  Anfley 
V.  Chapman,  \n  Cro.  Car.  i  ^j.  Whcvc  IVilliani  Lock,  being  bound 
in  an  Obligation  "  that  40/.  ihould  be  paid  annually  to  his  Wife 
"■  during  her  Life,"  made  his  Will,  and  devifcd  to  his  Sons;  and 
added,  that  his  Devife  to  them  was  to  this  Purpofe,  "  that  they 
*'  all  fliall  bear  Part  and  Part-like,  going  out  of  all  his  Houfes 
**  and  Lands,  towards  the  Payment  of  niy  Wife's  40/.  per  An- 
"  man  during  her  Life,  ivhich  I  am  bound  to  pay :  And  which  of 
*'  my  Sons  refufe  to  bear  their  Part,  I  will  that  He  or  They  iliali 
"  enjoy  no  Part  of  my  Bequeft  given  unto  them  ;  but  my  Gift 
iven  unto  them  riudl  go  to  the  Reft  of  my  well-willing  Sons." 

The 
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The  true  Anfwer  to  that  Cafe  is,  that  the  Charge  to  the  "Wife 
is  not  hnpofid  by  the  Will-.,  but  the  Will  gives  it  an  additional  Se- 
curity :  For  the  Teftator  ftood  previoifjly  bound  to  pay  the  An- 
nuity. 

Mr.  Afmrfi  alfo  contended,  that  the  Annuity  payable  to  'Eli- 
zabeth Borebam  would  determine  upon  the  Death  of  Sarah  Bore- 
bain,  the  Devifecj  in  the  fame  Manner  as  Robert  Borehams  An- 
nuity would  determine  upon  the  Death  of  Ckmetzt. 

But  Clejnefit's  Death  only  chaiiged  Robert's  Annuity  into  an  In- 
tereft  in  a  third  Part  of  the  Eftate :  For,  Robert  Borebam  the  An- 
nuitant upon  Clement,  and  Robert  Borebam  One  of  the  three  Re- 
verlioners  after  Clement" •&  Deceafe,  feem  to  be  the  fame  Perfon. 
But  if  not,  yet  ftill  there  is  a  great  Difference  between  the  two 
Devifes.  The  Devife  to  ClemeJit  was  exprefsly  for  his  Life:  TheDe- 
vife  to  Sarah  had  7io  fuch  reftridive  Words.  I  think,  the  Teftator 
did  ?20t  intend  that  Elizabet/js  Annuity  fhould  drop  with  Sarah's 
Life:*  If  He  had  intended  that.  He  would  have  expreiTed  Him-  *  vide  port, 
felf  otherwife  than  He  has  done.  See  p.  1542. 

in  Margin!. 

At  all  Events,  the  Plaintiff  feems  intitled  to  the  Effate. 

Oh  the  2d.  Point — The  Cafe  is  extremely  clear.  It  depends 
upon  the  Nature  of  Copyhold  Effates, 

Formerly,  Copyhold  Eftates  were  mere  Tenancies  at  Will-., 
a  77iiddle  Eftate  between  Freeholders  and  Villains :  At  length,  they 
acquired  Stability,  by  Cufom.  The  Lord  is  not  intitled  to  his 
Fine,  till  Admittance :  But  the  Admittance  is  merely  Form.  On 
a  Surrender  of  a  Copyhold,  the  Eftate  remains  in  the  Surrenderer, 
■till  Admittance.  The  Lord,  by  the  Cuftom,  has  only  a  cufto- 
mary  Power  to  make  Admittance  fecundum  Formam  et  EffcBum 
Surfum-redditio7iis :  And  therefore  it  is  7iot  like  the  Cafe  of  Feof- 
fees to  Ufes,  at  Common  Law.  And  although  the  Lord  grant 
the  Land  over  by  Copy  to  Another,  This  is  all  without  any 
Warrant :  For,  notwithftanding  this,  the  Lord  may  make  Admit- 
tance according  to  the  Surrender;  and  this  fliall  be  good;  and  He 
who  is  admitted  fliall  be  in,  by  Him  vv'ho  77iade  the  Siu-re7ider. 
The  Eftate  muft  be  according  to  the  Sia-render,  and  not  according 
to  the  Ad/nittance.  This  is  a  known  and  common  Dotlrine;  and 
is  laid  down  fully,  in  Code's  Copyhold  Cafes,  ^Co.  28.  b. 

The  prefent  Admittance  was  upon  a  T)efce7if :  For  the  Plain- 
tiff and  her  Sifter  Elle7i  held  in  Coparcenary.  The  Defendant 
could  traverfe  Nothing  here,  but  the  Grant  which  the  Plaintiff 

Part  IV.  Vol.  III.  4K  had 
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had   alledged  in  her  Replication.     And  //'She  was  not  Heir,  the 
Admittance  of  her,  as  luch,  is  void. 

He  then  ftated,  at  hirge,  the  Cafe  of  Humberton  v.  Hoivgil,  in 
Hob.  72.  and  obferved  that  there  is  a  material  Difterencc  between 
a  Feoffment  and  a  Grant.  In  a  Feoffment,  the  Livery  is  the  ma- 
terial Part,  and  transfers  the  PolTeffion.  If  another  Perfon  was 
in  Poffeffion,  both  the  Feoffment  and  Livery  would  be  void  ;  even 
though  the  Feoffment  was  by  Deed.  And  Mr.  AJhurJi\  Cafe 
(cited  out  of  Bro.  Abr.  General  Iffue  73)  applies  to  this,  "  that 
"  where  a  Feoffment  is  totally  void,  it  may  be  given  in  Evidence 
"  upon  a  Plea  of  non  Feoff'avit." 

"  Non  concejit"  puts  the  Operation  of  the  Grant  in  Que- 
ffion.  If  a  Man  pleads  a  Grant  from  the  Crown  under  the  Great 
Seal ;  and  the  Other  pleads  "  non  concefft";  In  this  Cafe  the  Let- 
ters Patent  are  confeffed ;  But  the  EffeSl  and  Operation  of  them 
is  denied :  The  Effedt  of  that  Iffue  of  "  No?i  concejjit,"  is,  that 
the  Crown  had  Nothing  in  the  Land ;  Or,  that  the  Tenements 
didnot  pafs  by  the  Letters  Patent.  So  is  Hyfide's  Cafe  in  4  Co.  71  .b. 
and  Eden's  Cafe  in  6  Co.  15.  b.  exprefsly. 

A  Grant  without  Right  is  ahfolutely  void. 

If  Sarah  took  a  Fee  under  the  Will,  then  the  Admiffion  of  the 
Plaintiff  in  Fee  is  good,  and  All  is  right:  But  ii  Sarah  took  only 
an  Eilate  for  Life  under  the  Will,  then  the  Grant  to  the  Plain- 
tiff was  void,  and  the  Grant  to  the  Defendant  Leppingioell 
would  ht  Jubjlantiated ;  He  claiming  under  the  Heir  at  Law  of 
the  Teftatorj  And  Leppingivell  would  not,  in  that  Cafe,  be  a 
Wrong-Doer. 

Therefore  if  it  had  refted  on  that,  I  fliould  think  that  the 
Validity  and  Operation  of  the  Grant  would  have  come  in  Quelfion 
upon  this  IlTue. 

On  the  other  Hand,  If  She  took  an  Eftate  of  Inheritance  (as 
We  hold  that  She  did,)  This  totally  varies  the  Cafe.  For,  then 
the  Plaintiff  had  a  ^w^  Title  under  her  Devife  and  the  fubfequent 
Defcent;  and  Leppingivell  could  have  none  under  the  Fleir  at  Law: 
And  Poffeffion  alone  would  be  futhcient  for  Her  to  maintain  this 
Action  againft  Leppingivell;  though  it  would  not  have  been  fo,  in 
Cafe  the  Real  Title  had  been  in  Leppingioell. 

Rule — 

That  the  Pojlca  be  delivered  to  the  Plaintiff. 
I  Bidlefon, 
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Bidlclbn,  Efq;   Admlniflrator  ^c,  ve?'fis  Ysfhytc],  Efq;  T;;<='''|='y' '« 


L¥  P  ON  Monday  the  8th.  o^  November  1762,  die  following 
I  Queftion  came  before  the  Court,  (upon  an  Adjournment 
over  from  the  preceding  'Trinity  Term ;)  viz.  "  Whether  the 
"  Plaintiff'  in  a  Writ  of  Error  brought  upon  a  Judgment  ob- 
"  tained  in  an  Aftion  of  D^?/!^/ commenced  in  this  Court,  upon  a 
"  former  Judgment  obtained  here  by  the  Adminiftrator-Plain- 
"  tiff's  Intellate,  in  an  Adion  oi  Debt  upon  a  5(5W  conditioned 
"  for  Payment  of  Money  only,  (whicii  former  Judgment  was 
"  CONFESSED  by  IVarrunt  of  At  torn  ey,")  was  or  was  not  obUged 
"  to  put  in  Bail  on  fuing  out  fuch  Writ  of  Error;  upon  the 
■'•'  Statute  of  T^  Jac.  i.  c.  8;"  (For  it  was  agreed  not  to  be  within 
the  Statutes  of  13  C.  2.  f.  2.  c.  2.  or  16,  17  C.  2.  c.  8.  which 
extend  only  to  Writs  of  Error  after  VerdiSl.) 

The  Rule  was  upon  the  Adminiflrator-Plaintiff,  to  fhew  Caufe 
why  the  Return  of  the  Writ  of  Capias  ad  Satisfaciendjun  iffued  in 
this  Caufe  lliould  not  htfet  ajide,  and  the  Proceedings  againjl  the 
Bail  oi  the  Defendanty/^j/6^i/,  with  Cofts  to  be  taxed  by  Mr.  Owens i 
and  in  the  mean  Time,  further  Proceedings  to  he  ftayed. 

The  Cafe  was  this,  as  to  the  Fadls — The  Adminiftrator-Plain- 
tiff's  Inteftate  had  brought  an  Adtion  of  Debt  in  this  Court,  for 
350/.  upon  a  Bond  conditioned  for  Payment  of  Money  only ;  and 
obtained  Judgment  for  the  Penalty,  by  Confession,  upon  a 
Warrant  of  Attorney  given  for  that  Purpofe  ;  (So  that  there  was 
no  Bail  then  put  in  ;)  and  afterwards  died.  Then  his  Admini- 
ftrator  (the  now  Plaintiff)  brought  a  fecond  A5lion  of  Debt,  in 
this  Court,  grounded  upon  that  former  Judgment  obtained  by  his 
Intefiate :  To  which  fecond  Aftion  the  Defendant  put  in  Bail ; 
and  then  pleaded  "  that  the  Inteftate  bad  not  bona  Notabilia  &c ; 
"  and  therefore  the  Prerogative  Adminiftration  was  void."  This 
Plea  was  over-rukd,  on  Demurrer :  And  the  Adminiftrator  there- 
upon had  Judgment, 

Upon  this  fecond  Judgment,  the  Defendant  brought  the  pre- 
fent  Writ  of  Error;  without  entering  into  fuch  a  Recognizance 
as  is  required  by  3  j'.  i.  r.  8.  The  Attorney  for  the  Plaintiff 
(the  Adminiftrator)  conceiving  that  Execution  was  not  flayed  by 
this  Writ  of  Error,  for  waxnt  of  fuch  a  Recognizance,  proceeded 
to  get  the  Ca.  Sa.  returned,  and  went  on  againft  the  Defendant's 
Bail,  in  the  fame  Manner  as  if  no  Wrir  of  Error  had  been  brought. 
And  the  Quellion  was  "  Whether  Pie  was  or  was  not  j^egular 
"'*  in  fo  doing." 

The 
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The  Words  of  3  J.  i.  £•.  8.  (intltled  "  An  Aft  to  avoid  un- 
"  neceflary  Delays  of  Execution")  are — "  That  no  Execution- 
"  fhall  be  ilayed  or  delayed  upon  or  by  any  Writ  or  Error  or  Su- 
"  perfedeas  thereupon  to  be  fued,  for  reverfing  any  Judgment  in 
"  any  Adion  or  Bill  of  Debt  upon  any  /ingle  Bond  for  Debtr. 
"  or  upon  any  Obligation  with  Condition  for  the  Payment  of 
"  Money  only,  or  upon  any  Adion  or  Bill  of  Debty^r  Rent,  or 
."  upon  a7iy  Co7itra£l,  fued  in  any  of  his  Highnefles  Courts  of 
*'  Record  at  Wejlminjier,  or  Gf<?,  Gff ;  unlefs  fuch  Perfon  or  Per- 
*'  fons  in  whofe  Name  or  Names  fuch  Writ  of  Error  ihall  be 
"  brought,  with  two  fufficient  Sureties  ^c  fhall  firft  cifc  be  bourid 
•'  Gfc  by  Recognizance  &c,  to  profecute  with  EfFedl  &c,  and  alfo 
"  to  fatisfy  and  pay  (3c,  all  and  fmgular  the  Debts,  Damages 
"  and  Cofts  upon  the  former  Judgment  and  all  Cofts  and  Da- 
"  mages  to  be  alfo  awarded  for  the  fame  delaying  of  Execution." 

Mr.  Solicitor  General,  Sir  Fletcher  Norton,  on  Behalf  of  the 
Plaintiff  in  Error,  argued,  that  He  was  ?iot  obliged  to  enter  into 
any  Recognizance,  in  the  prefent  Cafe ;  and  that  the  Writ  of  Er- 
ror (when  allowed)  being  a  Superfedeas  at  Common  Law,  the 
Plaintiff 's^/^t'^z^t'?//^  Proceedings  were  con(t<^nent.\y  irregular,  and 
mufl  be  fet  afide  as  being  fo:  For,  this  was  not  within  any  of  the 
4  Cafes  fpecified  in  3  y.  i.  He  confined  Himfelf  to  this  Statute: 
For  that  it  could  not.  He  faid,  be  within  either  13  or  16  C.  2; 
becaufe  it  was  not  after  Verdidl.  And  He  cited  2  Buljlr.  ^'i, 
Gilling  V.  Baker,  as  an  Authority  for  Him  upon  the  Reajbn  of  it; 
where  Mr.  Juftice  Dodderidge  fays  "  That  Debt  for  Arrearages  of 
•'  an  Account  before  Auditors  is  clearly  out  of  this  Statute ;  for, 
"  this  is  a  Debt  grounded  upon  Record."  Now,  fo  is  the  prefent. 
Debt  a  Debt  grounded  upon  Record. 

He  added,  that  this  Statute  of  3  J.  i.  had  been  always  con- 
^'[Vie.i^JlriSlly,  and  7iever  extended  by  Equity:  And  Pie  urged,  tiiat 
there  was  the  lefs  Reafon  for  it  in  the  prefent  Cafe,  becaufe  an 
Adtion  of  Debt  brought  upon  a  former  Judgment  is  a  hard  and 
opprefhve   Action,  and  ought  not  to  be  encouraged. 

Therefore  He  prayed  to  make  the  Rule  abfolute. 

Mr.  Stowe  and  Mr.  Wallace,  contra,  on  Behalf  of  the  Admi - 
niflrator,  (who  was  Plaintiff  in  this  Court,  and  Defendant  in  Error,) 
agreed  that  the  Cafe  was  /?o/ within  the  Statutes  of  13  &  16  C.  2. 
becaufe  there  had  been  7io  VerdiSi:  But  they  infilled,  that  the 
Plaintiff  in  Error  was  ivithin  3  j^.  i.  r.  8.  And  that  the  Plain- 
tiff's Proceedings  were  not  ftayed,  for  ivant  of  the  Recognizance 
which  ought  to  have  been  entered  into  as  is  diredled  by  that 
Statute. 

4  Thev 
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They  faid,  that  this  was  an  Adtion  z//;o7z  ^3  Contract  ;  and 
that  the  PraBice  was  to  enter  into  Juch  Recognizance,  upon  fuing 
out  a  Writ  of  Error  to  reverie  a  Judgment  in  an  AcStion  of  Debt 
upon  a  former  Judgment :  And  they  cited  and  relied  on  two  Cafes, 
'viz.  I  Lev.  260.  Sir  Tbeophilus  Biduolpb  v.  I'cmpk,  and  Lucas 
2S1.  Hammond  w.  Webb,  B.R.  HIl.  iG.i. 

They  denied,  that  this  A61  ought  to  be  conftrued  JlriSfly  and 
not  equitably  :  And  they  denied,  that  there  was  any  Vexation  at  all 
in  this  Cd.(t;  becaufe,  the  original  Plaintiff  being  dead  after  the 
firft  Judgment,  the  Adminiflrator  was  obliged  to  inftitute  Jbme 
Procefs  to  revive  it ;  and  this  Method  was  Jafer  than  a  Scire  Fa- 
cias, which  might  have  occafioned  the  Defendant  to  run  away, 
and  then  the  Plaintiff"  would  have  had  no  Bail  at  all,  as  there  was- 
none  in  the  firft  Adiion,  where  the  Judgment  was  confejj'ed. 

Sir  Fletcher  Norton  obferved  upon  the  Cafe  in  r  Lev.  260.  That 
if  it  was  not  a  Contrail  in  it's  original  Nature,  it  could  not  be 
made  fo  by  the  Judgment  of  the  Court. 

The  Court  defired  to  be  informed  of  the  Practice; 
for  They  thought  it  a  Cafe  that  muft  very  frequently  occur  :  And 
they  diredted  the  Malter  to  inquire  into  it. 

To  which  End,  it  was,  for  the  prefent,  adjourned. 

Upon  JVcdnefday  26th.  of  January  176^,  Lord  Mansfield 
communicated  to  the  Bar,  and  particularly  to  the  Counfel  con- 
cerned in  this  Cafe,  that  this  Matter  had  been  conlidered  by  the 
Court,  and  been  very  carefully  looked  into  during  the  Recefs, 
particularly  by  Mr.  Juftice  Denifon ;  and  that  it  appeared  to  be  a 
vexata^i  fjVo;  and  had.  been  ii'^tvw?//)' determined;  viz.  in  10  Ann. 
B.R.  "That  there  fliould  be  no  Bail;  And  in  2  G.  i.  C.  B. 
■temp.  Lord  Ch.  ].  King,  "That  there  should  be  Bail:  So 
that  there  were,  upon  the  fame  Point,  contrary  Refolutions  of 
the  fwo  Courts. 

Therefore  this  Court  intended  now  to  confult  all  the  Judges  : 
Becaul'e  it  is  a  very  wrong  Thing,  to  have  different  Rules  in  diffe- 
rent Courts,  upon  the  Jame  Adfc  of  Parliament.  He  faid,  that 
it  had  been  agitated  in  C.  2.  Time;  but  not  determined  till 
10  Ann. 

Cur.  advifare  vidt. 
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Lord  Mansfield  now  delivered  the  Opinion  of  the  Court 
•  upon  this  Cafe;  declaring,  at  the  iame  Time,  that  the  Opinion 
of  All  the  Judges  had  been  taken  upon  it. 

He  premifed,  that  there  was  no  Doubt  but  that,  in  the  pre- 
fent  Cafe,  the  original  Adion    required   Bail.     But  "  Whether 
V   there  ought  to  be  Bail  on  the  Writ  of  Error  brought  upon  the 
"'  J'ccond  Judgment,  or  not,"  there  had  been  different  Opinions 
in   the  two  Courts,  of  King's  Bench,  and   Common  Picas:  The 
Court  o{  King  s  Bench  had  been  of  Opinion  "that  Bail  was  not 
"  neceffiiry;   The  Common  Picas,   "  that  it  ivas.''     This  Court 
held  it  not  to  be  neceflary,  in  a  Cale  between  Goodwin  and  Good- 
♦  See  S.  C.    ,j^/^^^*  J,-,  ^j-[g   loth.  of  ^wen  Anne:  And  this  was  on  full  Confi- 
I'n  Vincr's     deration.     But   the  Court  of  Common  Pleas  were  of  a  different 
Abridgment,' Q pinion,  in  a  Cafe  which  came  before  them  in  Lord  Ch.  J.  King's 
Utter  l""'    Time,  between  Lepjbn  and  Ander/bn,  in  the  2d.  of  King  G.  i. 
p.  34.    '       There  had  been  Jaidgment  in  that  Court,  in  an  Adion  of  Debt 
■on  a  Mutuatns,  brought  there.     An  Adion  of  Debt  was  brought 
upon  that  Judgment  :   And  the  Plaintiff  obtained   Judgment  in 
t\i-xt  fcco7id  Adion.     Upon  that  fecond  Judgment,  a  Writ  of  Error 
•was  brought:   And  the  Queftion  before   them  was  "  Whether 
"  there  ihould  be  Bail  given  upon  bringing  that  Writ  of  Error." 
It  was   objeded,   "  That  the   Statute  of  3  y.  i.  c.  8.   does  not 
"  extend  to  Writs   of  Error  brought  upon  Adions  of  Debt  on 
"  Judgmentsi"  Arid  it  was  urged,  that  the  Statute  ought  to  be' 
literally  conftrued  ;   and  that  the  Praclice  was  fo.     The  Court  of 
Common  Pleas  held,   "  that  the  Contract  was  the  Foundation 
of  the  Whole  ;  and  that  if  Bail  might  be  required  in  t\\e.jirjl  Ac- 
tion, then  there  ought  to  be  Bail  given  upon  bringing  the  Writ 
of  Error :   And   therefore  they  were  of  Opinion,  in   that  Cafe, 
*'  that  Bnil  ought  to  be  given."     And  They  took  Notice,  that 
the  PraSiice  was   not  fettled:  For,  this  Court  did  not,  in  fuch 
Cafes,  require  Bail  3   but  They  did. 

All  the  Judges  no'uj  hold  *'  That  Bail  is  not  reqiiifitc,  upoa 
"  bringing  a  Writ  of  Error  upon  a  Judgment  in  an  Adion  of 
"  \yt\)X  founded  upoti  a  prior  Judgment. " 

For  They  hold  —  ill:.  That  the  Contrast  is  extinguished  by 
the  iirft  Judgment,  adly.  That  a  judgment  is  no  Contract, 
nor  can  be  conf.dercd  in  the  Light  of  a  ContraSl :  For  Judicium 
rcdditur  in  in-vitum.  3dly.  Another  Reafon  why  Bail  can  not  be 
inhfted  upon  is,  that  an  Adion  of  Debt  upon  a  Judgment  is  an 
Adion  of  a  superior  Nature  to  an  Adion  of  Debt  upon  Bond, 
or  any  of  the  other  Adions  particularly  fpecified  in  this.  Statute  ©f 
2  3^.  1 .  and  .therefore  fliall  uot  be  included  in  it  j  agreeably  to  the 

Rea- 
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Reafoning  ufed  in  the  Arch-Bifliop  of  Canterbury  ?,  Cafe  in  2  7^^^. 
46  b.  "  That  if  the  Makers  of  the  Statute  had  intended  that  it 
"  Ihould  have  extended  to  this  A6tion  of  a  fuperior  Nature  to 
*'  thofe  which  are  fpecified  in  it,  they  would  have  begun  with  it, 
*'  and  would  have  mentioned  it  prior  to  thofe  of  an  inferior  Na- 
*'  ture."  4thly.  Another  Reafon  is,  That  this  Statute  ought 
rather  to  be  taken  literally,  than  extended.  There  was  a  Cafe  of 
Taylor  v.  Baker,  in  M.  29  Car.  2.  B.  R.  (reported  in  3  KebleSoz.) 
where  Holt,  upon  this  Statute,  prayed  Bail  in  Error  upon  a  Judg- 
ment given  in  an  Adtion  of  Debt  on  Judgment:  But  Mr.  Juftice 
fVild  faid,  "  that  this  Statute  extends  not  to  Executors,  nor  to 
"  Judgments  ;  but  ought  to  be  literally  taken ;  Efpecially,  the 
"  PraSlice  ever  fince  having  been  not  to  put  in  Bail;  And  tha 
"  Ej2umeratio?i  is  only  of  Debts  of  an  iriferior  Nature." 

If  it  fliould  be  thought  flrange,  that  Bail  fhould  be  required 
when  the  Action  is  only  upon  a  ContraSl,  and  Ihould  not  be  re- 
quired when  the  Action  is  upon  a  "Judgment,  which  is  of  fo  much 
higher  a  Nature; — The  Anfwer  is,  "  that  in  the  former  Cafe, 
"  the  Legiflature  have  required  it;  In  the  latter,  i\\ty  have  not  " 
unlefs  a  Judgment  coiild  be  efleemed  2.ContraB,  (which  We  think 
it  can  not.) 

This  is  therefore  ^.Cafus  omiffus:  And  the  Statute  is  not  to  be 
extended  by  Conjlru^ion ;  becauie  Adlions  of  Debt  on  Judgment 
^re,  in  general,  oppreffive.;  though  there  may  be  fome  ^tfr//a.'/«r 
Cafes  where  they  may  fairly  be  accounted  for. 

For  thefe  Reafons,  All  the  Judges  are  of  Opinion,  "  that  though 
-*'  in  the  original  Adtion  Bail  was  requirable,  3'et  it  ought  iwt  to 
**  be  required  on  Writs  of  Error  upon  Actions  of  Debt  brought 
"*'  on  fuch  "Judgments ." 

,So  that  thi-s  Point  is  now  fettled  for  the  future. 

The  Rule  *  therefore  for  fetting  afide  the  Return  of  the  *  V.  ante, 
Ca.  Sa.  and  ftaying  Proceedings  againll  the  Bail,  mull  bc^''^''^^" 
made  absolute;  but  7;^/ with  Cc//^. 


■V.   pofl-,A.jtf^6.    (the   firft   Cafe   of   next    Term,    Trinder  v, 
Watfon  et  ai. 


Wilfon 
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Tiufj.ay,  13^  Wilion  and  Another    verfns    Smith. 

July  1764. 

'~~^  II  I  S   \Vas  an  Adlion  on  the  Cafe  brought  upon  a  Policy  of 
I      Injur ance^  for  the  Recovery  of  56/.  19J.  'id.  per  Cent,  be- 

ino-  the  Damage  received  by  a  Cargo  of  Wheat  on  Board  the  Bof- 
'Xawen,  Infured  at  and  from  Lancajlcr  to  Rotterdam:  Which  Wheat 

was  vakied,  by  Agreement,  at  30  j.  per  Quarter.     The  PoHcy  was 

in  the  ordinary  Form.  The  Premium  was  ^  Gvant-is  per  Cent. 
f  And  in  Cafe  of  Lofs,  the  Affured  to  abate  2  per  Cent.  And  the 
-AlTurcrs  to  be  free  from  Average  under  three  Pounds  per  Cent; 
:\)^uv.&%  general,  or  the  Ship  JJ:>all  be  Jira)ided. 

The  Pohcy  was  thus  underwritten — 

I 
t 

"  N.  B.   Corn  and  Fi(h  are  warranted yjvf/r^j^^/  Average, 

;  "    UNLESS   GENERAL,    or   //6^  ShIP  /^^  STRANDED.       Sugar, 

"  Tobacco,  Hemp,  Flax,  Hides  and  Skins  are  warranted 
"  free  from  Average  under  yi'^v  Pounds  per  Cent;  and  all 
"  other  Goods,  free  from  Average  under  three  Pounds  per 
"  Cent;  unlefs  general,  or  the  Ship  be  ftranded." 

Vv^arranted  well  in  Port  the   i6th  Day  of  February  1760. 

The  Defendant  underwrote  this   Policy  for  100/.   on  20th  Fe- 
bruary 1760. 

, '  The  Defendant  having  pleaded  the  General  IfTue,  the  Caufe 
came  on  to  be  tried  at  Guildhall,  London,  on  the  1 5th  of  February 
1764,  before  Lord  Mi:7?/.f//i:7£/. 

The   Ship,  with  her  Cargo,  being  Wheat  belonging  to  the 
Plaintiffs,  failed  from  Lancajler  the  21ft.  oi  February  1760. 

.-  After  her  Departure  from  Lancajler,  and  before  her  Arrival  at 

Rotterdam,  to  wit  on  the  22d.  Day  oi  February  1760,  failing  and 
proceeding  on  her  Voyage,  She  met  with  a  violent  Storm,  and 
was  by  and  through  the  Force  of  Winds  and  ftormy  Weather 
obliged  to  cxiT  AWAY  andh-EAv^  /6fr  Cable  and  Anchor,  Jor 
the  SaJ'etyofthe  Ship  and  Cargo;  and  was.  alfo  greatly-  d:!maged, 
and  obliged  to  run  to  the  firit  Port  (being  Liverpople).  to  rejit; 
and  that  the  Expence  of  refitting  the  Ship  amounted  to  38/.  15  J. 
per  Cent. 

That  the  Hatches  of  the  faid  Ship  were  not  opened  at  Livcr- 

poole:  But  the  Ship,  being  refitted,  on  the     X)-i.y  February  1760, 

I  failed 
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failed  from  Liverpoole  for  Rotterdam  with  the  Cargo,  and  arrived 
there  on  the  Day  of  February,  and  there  landed  her  Cargo  of 
Wheat. 

That  upon  unloading  the  Wheat,  it  appeared  that  it  had  re- 
ceived Damage  by  thejaid  Storm,  to  the  Amount  of  56/.  19J.  8^/. 
per  Cent. 

The  single  Question  was  (upon  the  true  Conftrudtion  and 
.Meaning  of  the  Words  ^\freefrom  Average,  unlefs  general, 
*'  or  the  Ship  be  ftranded,")  "  Whether  the  Plaintiffs  can,  under 
**  the  Circumflances  of  this  Cafe,  recover  in  this  Aftion,  for  the 
**  Damage  of  56/.  19J.  "id,  per  Cent"  (the  38/.  \^s.  per  Cent. 
not  being  difputed.) 

On  Friday  25th.  of  May  laft,  Mr.  Dimnifig  argued  for  the 
Plaintiffs,  the  Infured:  And  Mr.  Morton,  for  the  Defendants,  the 

Under- Writers. 

Mr.  Dunning^  Argument  tended,  in  general,  to  {hew  that  thefe 
Words  amounted  to  a  Condition  j  which  Condition  would  ren- 
der it  free  from  Average,  unlefs  in  two  Events,  vi-z.  a  general 
Average,  or  the  Stranding  of  the  Ship :  But  if  Either  of  thefe 
two  Events  happened,  then  to  be  liable  to  Average.  Whereas 
Mr.  Morton  endeavoured  to  fhew,  that  they  ought  to  be  confidered 
as  an  Exception  onlyj  viz.  to  be  free  from  Average  in  all  other 
Cafes  but  thefe  Two. 


« 


Both  agreed  in  the  Fadl ;  '*  That  a  Storm  arofe ;  and  that  the 
Ship  was  obliged  to  cut  away  her  Cables  and  leave  her  Anchor; 
•**  and  that  the  Wheat  was  greatly  damaged;  and  that  the  Ave- 
**  rage-Lofs  on  the  Wheat  would  amount  to  a  large  Proportion 
f*  per  Cent." 

Neither  Side  cited  any  Common-Law  Cafes. 

Mr.  Dunning  faid,  that  this  Claufe,  now  in  Queftion  as  to  it's 
Conftrudlion  and  Meaning,  was  firft  introduced  about  the  Year 
1749:  Before  which  Time,  He  faid,  Infurers  were  liable  to  every 
Injury  that  happened  to  the  Goods  infured.  This  Claufe,  or 
Memorandum  was  introduced.  He  faid,  to  deliver  the  Infurers 
from  fmall  Averages ;  and  was  thought  to  be  a  better  Method  of 
attaining  that  End,  than  adapting  the  Premium  to  the  Nature  of 
the  Commodity,  as  it  might  happen  to  be  more  or  lefs  liable  to 
perilh  or  fuffer;   (which  Method  would  have  made  the  Policy  too 
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complicated ;  and  which  the  Dutch  had  at  firft  tried,  but  after- 
wards altered.) 

He  faid  that  Both  the  Infurer  and  Infured  ought  to  refort  to 
the  Body  of  the  Policy :  From  whence  the  Meaning  of  the  Par- 
ties would  appear  to  be  "  That  no  Average  under  3  per  Cent. 
"  fliould  be  demanded  upon  fome  Commodities;  nor  under 
*'  5  per  Cent,  upon  others ;  and  that  Corn  and  FiJJi  fliould  be 
*'  fubjed  to  710  Average  at  all,  (as  being  more  perifhable  and  da- 
"  mageable  Commodities,)  unless  in  One  of  two  Cafes,  viz. 
*'  where  there  fliould  happen  a  general  Otie,  or  that  the  Ship  be 
*'  Jiranded." 

General  Average  murt:  arife  from  fome  A€c  done  to  avert 
great  Danger,  or  fome  Diftrefs,  where  Part  is  deftroyed,  to  favc 
the  Whole;  And  therefore  All  ought  to  contribute. 

Here  was  a  general  Average,  within  the  true  Meaning  and  In- 
tention of  this  Policy.  Ordinances  oi  France  1681.  Lib.  3.  c.y, 
p.  Si.  Here,  One,  of  the  Events  has  happened  j  namely,  a  ge- 
neral Average :  And  therefore  the  Warranty  "J'ree  from  Ave- 
**  rage"  can  not  take  Place  at  all,  in  this  Cafe. 

Mr.  Morton  argued  that  the  Meaning  and  Intention  of  this 
Policy  was,  that  the  Infurers  fliould  not  be  anfwerable  for  any 
partial  Lofs  or  Damage  to  the  Goods  infured. 

,  The  Words  in  Queflion  carry  a  plain  and  obvious  Senfe ;  and 
are  an  Exception  out  of  the  Contract.  Their  Conflruftion  fliands 
upon  it's  own  Bottom. 

A  General  Average  is  a  general  Contribution  of  the  Owners  of 
the  Goods  on  Board,  (where  Part  is  deflroyed,  to  preferve  the 
whole,)  in  Proportion  to  their  Concern.  If  another  Man's  Goods 
had  been  thrown  over-board  to  fave  the  whole  Cargo,  the  Ow- 
ners of  the  Wheat  muft  then  have  been  liable  to  general  Average, 
in  Proportion  to  the  Value  of  their  Wheat.  If  the  Ship  had  been 
llranded,  the  Infured  might  have  abandoned.  Upon  2.  general  Ave- 
rage, the  Infurer  ftands  in  the  Place  of  the  Owner  of  the  Goods :  And 
upon  a  total  Lofs,  He  is  intitlcd  to  what  may  be  fived.  An 
Average  is  a  Contribution  by  7Vc?«-Suffcrers,  towards  the  Lofs  of 
thofe  who  have  fuffcred  for  the  Prefervation  of  the  Whole;  But 
there  is  Nothing  in  the  prefent  Cafe  tliat  can  render  the  Infurers 
liable  to  an  Average  of  ^j  per  Cent,  on  this  Wheat  thus  infured 
by  them.  They  are  liable  only  to  the  general  Average  arifing 
from  the  Lofs  of  the  Cable  and  Anchor:  They  can  not  be  liable 


to  a  DOUBLE  general  Average. 


Mr. 
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Mr.  Dunning,  in  his  Reply,  obferved,  that  thic  could  not  be 
^onfidered  as  an  Exception ;  becaufe  it  was  not  Part  of  what  had 
■been  before  fpecified. 

Vlterius  Concilium. 

This  Cafe  was  argued  a  fecond  Time,  on  'Tuefday  the  26th.  of 
yiine  i'/6^,  by  Sir  Fletcher  Norton  (Attorney  General)  tor  the 
Plaintiffs,  and  Mr.  Serjeant  Burland  for  the  Defendant. 

Sir  Fletcher,  firft  obferving  that,  firicflly,  the  Plaintiffs  would  be 
hititled  to  recover  upon  the  general  Average,  yet  acknowledged 
that  the  Queftion  meant  to  be  left  to  the  Court  turned  only 
upon  the  Conftrudlion  of  the  Words  in  the  N.  B.  at  the  Bottom 
of  the  Policy,  "  free  from  Average,  unless  general  or  the  Sliip 
"  be  ftranded." 

And  He  contended,  that  the  true  Conftrudlion  muft  be  this — 
"  That  wherever  there  is  a  general  Average,  or  in  Cale  the  Ship 
"  be  ftranded.  All  other  partial  Averages  ihould  [if  either  of  thoj'e 
"  two  Events  happened]  be  let  in,  upon  thefe  perifliable  Goods; 
"  juft  as  if  there  had  been  no  Claufe  of  Freedom  from  Average,  at 
"  all."  Such  Claufe  meant  nothing  more.  He  faid,  than  to 
guard  the  Infurer  againft  fuch  ifiherent  Lofs  as  might  arife  from 
the  Nature  of  the  Commodity  infured.  It  means,  that  the  In- 
furer fhall  be  free  from  all  fuch  petty  Loffes  too,  as  neceffarilv 
arife  in  the  Courfe  of  the  Voyage. 

But  it  can  never  mean  to  difcharge  the  Infurer  ixovix  fpecial  In- 
juries by  Storms  and  Winds,  or  from  all  Average-Loffes  arifmg 
within  the  ordinary  Perils  of  the  Voyage  j  or  that,  where  there  is 
a  general  Average  which  the  Ship  Freight  and  Cargo  muft  all  be 
contributory  to,  He  fhould  only  be  liable  to  that,  be  it  ever  fo 
trifling  and  inconfiderable.  For  this  would  be  no  Infurance  at 
all:  The  Under-Writer  would,  according  to  this  narrow  Con- 
ftruftion,  run  little  or  no  Rifque,  upon  an  Infurance  of  perifliable 
■  Goods. 

He  afferted,  that  the  PracfVice  of  Merchants  and  the  Determi- 
nation, of  Courts  of  Juftice  were  (Both  of  them)  agreeable  to  the 
Conftrudlion  that  He  contended  for :  And  moreover,  that  the 
Premium  taken  upon  thtfe  Infurances  bore  Proportion  to  this 
greater  Rifque. 

He  mentioned  a  Cafe  before  Lord  Ch.  J.  Ryder  in  1754,  be- 
tween Cantillon  and  The  London  Infurance  Company,  upon  an  In- 
furance 
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furance  of  Corn,  with  fuch  a  Claufe  as  this  is  :  And,  the  Ship, 
being  ftranded,  the  Plaintiff  (the  Infured)  recovered  an  Average- 
Lofs  of  about  80  per  Cent.  For,  Lord  Ch.  J.  Ryder  and  a  fpe- 
cial  Jury  looked  upon  this  as  a  Condition ;  and  that  by  the  ShipV 
being  flranded,  the  Infurer  was  let  in  to  claim  his  w&o/e  partial' 
Average-Lofs.  After  which  Determination,  that  Company  (He 
faid)  had  altered  that  Claufe  in  their  Infurances,  by  omitting  the 
Words  "  or  the  Ship  be  ftranded." 

Where  the  Ship  is  ftranded,  the  Damage  may  happen  to  be 
fuch  as  would  render  it  impojjible  to  diJlinguijJo  how  much  of  it 
arifes  from  the  ftranding  of  the  Ship  -,  and  how  much  of  it,  ixovci 
the  perifliable  Nature  of  the  Commodity. 

Mr.  Serjeant  Burland,  contra,  on  Behalf  of  the  Defendant,  con- 
tended, that  thefe  Words  were  to  be  conftrued  as  an  Exception, 
not  as  a  Condition :  The  Infurer  is  not  to  pay  any  Average  at  all, 
unlefs  in  Cafe  of  a  general  Calamity.  It  is  a  general  Difcharge 
from  all  Average  whatfoever,  except  in  the  two  Cafes  particularly 
fpecified :  (Which  two  fpecified  Cafes  are  quite  diilind:  and  un^- 
connedled.) 

The  general  Contribution,  and  particular  Average  have  no 
Connexion  with  each  other. 

The  Stranding  of  the  Ship  is  confidered  as  a  total  Lofs :  And 
the  Infured  may  abandon. 

He  alledged,  that  the  Premium  was  paid  in  Proportion  to  his^ 
Conftrudion ;  and  not  to  Sir  Fletcher  s. 

Sir  Fletcher,  in  Reply — With  Regard  to  the  Premium — The 
Premium  here  taken  was  adequate  to  the  common  and  ordinary 
Premium  :  Therefore  fo  alfo  ought  the  Rifque  to  be.  Whereas, 
upon  their  Conftrudlion,  the  Under-Writer  would  be  upon  a 
better  and  tnore  advantageous  Foot,  upon  infuring  perifhable  Goods, 
than  upon  infuring  Bale-Goods,  though  the  Premium  He  receives 
on  each  is  i\\e.fa}fie. 

Here  is  a  Connexion  between  the  Average-Lofs  in  particular, 
and  the  general  Average :  For,  the  fame  Storm  that  occafioned 
the  general  Average,  was  alfo  the  Occafion  of  th-e  particular 
JDamage. 

Thus  far  indeed  is  true,  but  no  further;  "  That  We  could 

"  h.iye  had    no   Claim   to  any  Average    at    all,  unlefs    One   of 

4  "  two 
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"  two  Ipecified  Cafes  had  happened."     But  as  One  of  them  has 
happened,  We  are  thereby  let  in  to  claim  particular  Average. 

The  Case  was  Ordered  to  Hand  over  for  the  Opinion  of 
'tlie  Court. 

And  on  this  loth.  of  'July  1764 — 

Lord  Mansfield  dehvered  it,  to  the  following  Effedt. 

After  having  ftated  the  Cafe,  He  repeated  the  Obfervation  and 
Argument  iafifted  upon  by  the  Counfel  on  the  Part  of  the  Plain- 
tilts,  "  That  the  Warranty  to  he  free  from  Average  ought  only 
"  to  take  Place,  if  Neither  of  the  two  fpecified  Events  JJ:)ou/d 
"  happen:  But  //'  Either  of  the  two  fpecified  Events  JhoulJ 
"  happen,  (if  either  the  Ship  lliould  be  Itranded,  or  any  thing 
"  rt:iould  happen  which  created  a  general  Average,)  then  the 
''  Warranty  to  be  free  from  Average  was  thereby  discharged." 
For  it  was  argued  and  infifted  upon,  by  them,  that  the  Words 
were  in  the  Nature  of  a  Condition. 

But  they  are  ?2ot  to  be  conftrued  as  a  Condition,  in  the  Senfe 
that  the  Counfel  for  the  Plaintiffs  would  have  it  underftood. 

Polices  of  Infurance,  according  to  their  prefent  Form,  are 
very  irregular  and  confufed :  An  Ambiguity  arifes  in  them  from 
.their  ufmg  Words  in  different  Senfes ;  particularly,  in  the  Ufe  of 
this  Word  Average. 

It  is  ufed  to  fignify  a  Contribution  to  a  general  Lofs :  And  it  is 
alfo  ufed   to  ligniiy  -.x  particular  partial  Lofs. 

Sir  Henry  Spelman,  in  his  Glofiary,  under  the  Word 
Averagium,  favs,  "  It  is  Detrimentum,  quod  vehendis  iVIercibus 
,  "  accidit;  ut  Fluxio  Vini,  Frumenti  Corruptio,  Mercium  in 
"  Tempeilatibus  Ejedio:  Quibus  adduntur  vedluras  Sumptus,  & 
'"  neceiTari^  alisc  Irapenftc.  De  Averagiis  Mercium  e  Navibus 
■*'  projedlarum,  diftribuendis,  vetus  habctur  Statutum,  non  im- 
"  prelfum,  cujus  Exemplar  apud  me  extat,"  (For  my  own  Part, 
I  never  met  with  that  Statute.) 

Whether  it  be  confidered  in  One,  or  other  of  thefe  Senfes,  it 
will  not  ferve  the  Turn  of  the  Plaintiffs,  in  the  prefent  Cafe. 
For,  if  it  here  fignifies  Contribution,  the  Infurer  is  to  be  free  from 
contributing,  unlefs  v/here  the  Contribution  is  general.  If  it  fig- 
nifies Lofs,  then  plainly  it  is  warranted  free  from  all  particular 
Lolfes.  The  Infurex  is  liable  to  all  LofTes  arifing  from  the  Ship 
ht'mgjlranded,  and  in  all  Cafes  where  there  is  a  ^f«tT^/ Average : 

Part  IV.  Vol.  III.  4N  But 
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But  all  other  partial  Loffes  are  excluded  by  the  exprels  Terms  of 
the  Policy- 

The  London  Aflurance  Company,  do,  in  all  tbcir  Policies, 
leave  out  this  Claufe  about  the  Ship's  being Jlranded;  and  only  fay, 
"  free  from  Average  unlefs  generaL" 

The  Word  "  uiilej's"  means  the  fame  as  "  except",  and  is  r.ot 
to  be  conilrued  as  a  Condition,  in  the  Senfe  that  the  Counfel 
for  the  Plaintiffs  would  put  upon  the  Word  "  Condition." 

The  Words  "  free  from  Average  unlefs  general,"  can  never 
mean  to  leave  the  Infurers  liable  to  any  particular  Average. 

It  is  clear  that  the  Plaintiffs  ought  not  to  recover ;  and  that  the 
Judgment  ought  to  be  for  the  Defendant. 

Judgment  for  the  Defendant. 
wcdncfday,  Harkcr  et  al.   verfus   Birkbeck  et  al. 

I J  July  1 764.  '' 

THIS  was  a  fpecial  Cafe  from  the  laft  if«/-Affizes  for  the 
County  of  York.     The  Verdidl  was  given  for  the  Plain- 
tiffs:   But 

There  was  a  Rule,  by  Confent,  "  That  the  Verdiil  fliould  be 
**  fubjeifl  to  the  Opinion  of  this  Court ;  And  if  that  Opinion 
*'  lliould  be  for  the  Plaintiffs,  then  they  were  to  be  at  Liberty 
f*  to  proceed  upon  it ;  If  for  the  Defendants,  then  the  Verdidt 
*'  to  be  vacated,  and  inftead  thereof,  a  Nonfuit  returned." 

It  was  an  Adlion  of  Trefpafs  upon  the  Case  -,  wherein  the  Plain- 
tiffs declare,  that  whereas  they  were  and  ftill  are  laivfully  intitled 
to  and  ought  to  bane  and  enjoy  the  sole  Liberty  and  Privi- 
lege o/'  digging  for  getting  and  raifmg  head-Ore,  and  taking  the 
Benefit  thereof,  within  a  certain  Place  or  Flat  of  Ground  lying 
and  being  in  Whitafuie,  Eaft  of  the  old  Field  called  Grena  Field, 
bounded  &c,  as  is  particularly  Hated  in  tJie  Declaration  ;  The  De- 
fendants well  knowing  the  Premiffes,  but  intending  to  injure  the 
Plaintiffs  in  this  Behalf  and  to  deprive  them  of  all  the  Benefit  and 
advantage  of  G FITTING  and  raising  Lead  and  Lead-Ore 
ivithin  the  f aid  Place  or  Plat  of  Ground  ivithin  the  Limits  above 
defcribed,  and  vohilfi  the  faid  Plaintiff's  loere  fo  laivfully  intitled  to 
get  Lead-Ore  there  as  aforefaid,  did  fink  for  raife  and  get  a  great 
Quantity  (to  wit  loo  Ton)  of  Lead-Ore  within  the  faid  Place  or 
Plat  of  Ground  within  the  Limits  above  defcribed,  of  the  Value 

of 
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of  200/.  and  took  and  carried  away  the  fame,  and  converted  and 
difpofed  thereof  to  their  own  Ufe :  Whereby  the  faid  Plaintiffs 
were  deprived  of  the  Benefit  and  Advantage  which 
they  might  and  other  wife  would  have  made  of  their  faid  Liber  TV 
/7W  Privilege. 

Th.ere  was  another  Count,  containing  the  like  Recital  and 
charging  the  like  Fafts  of  linking  for  raifmg  and  getting  a  great 
-Quantity  of  Lead-Ore  within  the  faid  Plat  and  within  the  Limits 
above  defcribed ;  but  omitting  to  charge  taking  carrying  away 
and  converting  it  to  their  own  Ufe:  Which  Count  lays  this  as  an 
Interruption  to  the  Plaintiffs  in  the  Exercife  of  their  faid  Liberty 
and  Privilege  there,  of  digging  for  getting  and  railing  Load -Ore- 
and  thereby  depriving  them  of  the  Benefit  and  Advantage  which 
ihey  might  and  otherwife  would  have  made  of  their  faid  Liberty 
and  Privilege. 

The  Defendants  pleaded  the  General  IlTue,  "  Not  guilty;" 
And  thereupon  Ilfue  was  joined. 


The  Cafe  flated  and  referved  for  the  Opinion  of  this  Court 


was- 


That  Mrs.  Moore,  as  Executrix  of  her  Hufband,  was  folely  in-^ 
titled  to  the  Mines  and  Veins  of  Lead  and  Lead-Ore  within  tht 
Limits  mentioned  in  tlie  Declaration,  for  a  Term  of  Tears  yet  to 
come.  That  She  had  no  Intcref  in  the  Soil,  but  for  the  Pur- 
pofes  of  digging  and  fear ching  for  Lead  and  Lead -Or  f  a-nd  working 
the  faid  Mines. 


That  She  employed,  one  Rofewame,  as  her  Agent :  And  that 
He,  on  her  Behalf,  and  the  Plaintiff  Harker,  on  Behalf  of  Him- 
felf  and  Partners,  Jigned  a  Writing  upon  plain  Paper  without 
Stamps,  in  the  following  Words — "  i6th.  June  lybi.  Memo- 
randum— "  Mr.  Thomas  Rofewame,  Agent  to  Mrs.  Frances  Moore, 
"  doth  let  orfet  to  fohn  Harker  and  Partners,  to  raife  Lead-Ore 
"  in  a  Plat  of  Ground  lying  and  being  in  Whitafuie,  Eall  of  the. 
"  old  Field  called  Grena-HiU.  This  Plat  of  Ground  begins  at 
■"  a  Gill  called  or  known  by  the  Name  of  Long  Gill ;  and  from 
**  Long  Gill  Head  to  Picker/line  Rigg,  which  is  the  South-Wclr 
•**  Boundary  adjoining  to  the  Duke  of  Bolton:  The  North-RajV 
•*'  Boundary  of  this  Plat  of  Ground  begins  at  a  Gill  at  the  Well 
■"  End  of  Birks  Pafture,  known  by  the  Name  of  IViil  Antoh. 
■"  Gill  Head;  and  from  Will  Anton  Gill  Head,  to  a  Boundary  cal- 
•*  led  or  known  by  the  Name  of  High  Barle,  adjoining  to  the 
"  Duke  o{  Bolton;  v/hich  is  the  North-Eall  Boundary  of  this 
*^  Plat  of  Ground.  "John  Harker  and  Partners  do  agree  to  pay 
1  "   to 
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«'  to  Mrs.  Frances  Moore,  or  her  Agent,  every  fixih  Pig  of  Lead, 

"  both  at  the  Ore-Hearth   and  Slag-Hearth :   For  which,  Mr. 

"  T^bomas  Rofcivarne  doth  agree  to  let  the  above  Partnerfliip  have 

"  the  faid  Ground  the  Length  of  Mrs.  Moore  s   Leafe   ihe    now 

♦*  has  from  the  Crown ;   Mrs.  Moore  to  find  the  above  Partner- 

*'  fliip  a  Smeltihg-Mill   in  good  Repair,  to  fmelt   the  Ore  the 

"  Partner'hip  Ihall  raife.     Mr.  T'homas  Rofeioarne  or  any  other 

"  Agent   Mrs.  Moore  fliall  appoint,  fhall   have  free  Liberty  or 

"  Leave   to  infpedl  the   faid   Workings,  whenever   they  pleafe. 

"  The  above  Partners  not  to  ceafe  working  the  above-mentioned 

"  Ground  for  the  Space  of  2  Months  •,   unlefs  hindered  by  Water 

**  or  fome  other  unavoidable  Accident.      Mrs.  Moore  is  to  carry 

*•  One  Eighth  Part  of  this  Bargain." 

It  further  appeared,  that  the  Plaintiffs  have  worked  for  and  got 
Lead -Ore  there ;  and  that  the  Defendants  had  alj'o  dug,  within 
the  Limits  mentioned  in  the  Declaration,  for  feveral  Times  within 
the  Time  mentioned  in  the  Declaration,  to  fearch  for,  and  there- 
out had  RAISED  Lead-Ore:  Upon  which,  the  Plaintiffs  had 
brought  this  Adtion  againft  the  Defendants,  for  dijlurb'ing  the 
Plaintiffs  in  ihtir  V'RIwii.y.ge  under  the  faid  JVritiiig. 

The  above  Writing  wOiZ  produced  and  read  in  Evidence,  with- 
out Seal  or  Stamp;  being  the  z^i<!rt/ Manner  of  making  Agree- 
ments for  Lead-Mines  there. 

The  Defendants  infifted,  "  That  the  prcfent  ABion  can  not  be 
"  maintained:  That  if  any  Adtion  could  be  maintained  in  this- 
"  Cafe,  it  fhould  have  been  Trefpafs  quare  Claufum  fregit." 

A  Verdi(fl  was  given  for  the  Plaintiffs,  with  a  Shilling  Damage; 
fubjedl  to  the  Opinion  of  the  Court  upon  the  following  Que- 
ilions;  idz. 

I  ft.  Whether  the  nbove  ASlion  can  \it  maintained: 

2d.  Whether  the  Writing,  not  ht'mgfampt,  could  be  given  in 
Evidence,  to  prove  the  Plaintiff's  Right. 

This  Cafe  was  firft  argued  on  Friday  the  i8th.  of  May  lafl:,  by 
Mr.  Clayton,  on  Behalf  of  the  Defendants,  and  Mr.  I'/alker,  on 
Behalf  of  the  Plaintiffs;  and  again,  on  Tuefday  the  26th.  of 
'^■fune,  by  Mr.  Morton  for  the  Plaintiffs,  and  Mr.  IFedderburn 
for  the  Defendants. 

Mr-  Clayton,  for  the  Defendants — 

ift. 
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ift.  Point — The  Dlftindtion  between  Trefpafs  quare  Claufum 
fregit,  and  Trefpafs  upon  the  Cafe,  is,  that  where  the  A6t  is  itfelf 
immediately  injurious  to  the  Plaintiff",  He  muft  bring  Trefpafs : 
But  where  it  is  fo  only  in  Confeqiience,  Cafe  is  the  proper  Remedy. 
Here,  the  Plaintiffs  were  in  Po[Je£lon :  And  if  any  Injury  was 
done  them,  it  was  an  immediate  Injury  to  their  PoiTeffion.  There- 
fore they  ought  to  have  brought  Trespass,  and  not  *  Cafe.         *  For  Ait 

DiftinAion, 
See  zLd.  Raymond  1402.  Reynolds  v,  Clarke;  and  in  Haward  v.  Bankes  Efq;  Mich.  1760.  1  G.  j, 
B.R.  ante,  p.  11 14. 

2d.  Point — The  Plaintiffs  could  not  claim  any  Title,  (either 
as  Leffees,  or  Grantees,  or  Affignees,)  but  by  Deed:  And  this 
Deed  ought  to  have  been  stampt  j  and  not  being  Jlampt  at  the 
Time  it  was  produced  could  not  be  received  as  Evidence.  5  W. 
6f  M.  f.  21.  §  3.  9»  10  ^.  Gf  M.  c.  25.  §  30.  12  Ann.  c.  9. 
§  21.     30  G.  2.  c.  19.  §  I. 

Mr.  Walker,  for  the  Plaintiffs— 

ifl.  Point — He  admitted  the  Diflindllon  j  but  argued,  that  the 
Injury  here  was  confequential  only ;  and  therefore  Cafe  would  lie. 
And  We  do  not  bring  the  Aftion  for  breaking  the  Soil,  but  for 
what  was  done  in  Confeqnence  of  it.  We  could  not  bring  Tref- 
pafs for  breaking  the  Soil :  For,  that  is  the  Lord's.. 

2d.  Point — This  is  only  2^  Memorandum;  not  a  Leafe:  'Tis, 
at  mofl,  but  a  Licence.  And  it  is  not  neceffary  that  it  fhould  be 
Jlampt. 

Mr.  Clayton,  in  Reply — 

jfl.  Point — The  Entering  Digging  and  Carrying  away  is  an 
immediate  Trefpafs. 

2d.  This  is  a  Leafe,  though  not  under  Hand  and  Seal:  A 
Leafe  may  be  good,  without  thofe  Circumflances. 

Lord  Mansfield — The  whole  Quefllon  will  turn  upon 
what  the  Agreement  is :  That  will  go  both  to  the  Species  of  Ac- 
tion, and  to  the  Neceffity  oi  Jlamping. 

Ulterius  Concilium. 

Upon  the  fecond  Argument,  Mr.  Mortoti,  for  the  Plaintiffs 
infifled— 

Part  IV.  Vol.  III.  4O  ifU 
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ift.  That  in  Fadt,  no  fuch  Pojfejjion  is  ftated  to  be  in  the  Plain- 
tiffs, as  can  fupport  them  in  bringing  Trefpafs  Vi  et  Armis. 
For,  the  Soil,  was  not  in  theyn,  but  in  the  Leflbr  or  Grantor  of 
Mrs.  Moore;  And  Mrs.  Afoor/s  own  Grant  to  the  Plaintiffs  is  «^ 
Leafe,  but  only  -Sl  Licence  to  dig  for  Lead-Ore:  The  Plaintiffs 
themfelves  would  have  been  Trefpaffers,  if  they  had  offered  to 
meddle  with  the  Soil  for  any  other  Purpofe  than  that  of  digging 
for  Lead-Ore.  Therefore  the  Plaintiffs  could  not  have  main- 
tained an  Action  of  'Trefpafs  for  breaking  the  Soil;  nor  for  entering 
their  Mine,  when  it  was  not  yet  a  Mine  at  all :  Neither  could 
they  have  brought  Trefpafs  de  bonis  afportatis  for  taking  and  car- 
rying away  their  Lead.  Mrs.  Moore  could  not  have  diffrained  it 
for  the  Rent  referved,  if  it  had  been  left  upon  the  Place:  Neither 
could  it  have  been  taken  in  Execution  as  Goods  and  Chattels  of 
thefe  Perfons  who  had  this  Licence  to  fearch  for  it,  in  Cafe  there 
had  been  an  Execution  againfl:  them.  If  an  Adtion  of  Trefpafs 
would  lie  for  the  Plaintiffs,  in  the  prefent  Cafe,  the  Defendants 
would  be  liable  to  two  Adiions  of  Trefpafs,  for  One  fingle  Tref- 
pafs only:  For,  Mrs.  Moore  might  certainly  bring  Trefpals  againfl 
them,  as  Owner  of  the  Soil;  Or  if  not  Mrs.  Moore,  the  Perfon 
who  is  by  Law  Owner  of  the  Soil. 

However,  it  has  never  been  determined,  "  That  Cafe  will  never 
**  lie,  where  'Trefpafs  will  lie."  The  former  Species  of  Ad:ion  is 
not  excluded  from  every  Inftance  in  which  Trefpafs  Vi  et  Armis 
may  be  brought:  On  the  contrary,  the  Plaintiff  may  in  many 
Caies  bring  Either  One  or  the  Other  at  his  Eledion. 

In  Style  99.  T?^// held,  that  for  refcuing  a  Prifoner  out  of  the 
Plaintiff" 's  Cuffody,  He  may  have  an  Adion  upon  the  Cafe,  or 
Trefpafs  Ft  et  Armis,  at  his  EleSlion. 

In  I  Ld.  Rayfn.  187.  S  hap  cot  t  v.  Mugford,  againfl:  a  Parfon 
for  not  taking  away  his  Tithes — The  Court  faid,  that  "  though 
*'  it  fhould  be  admitted  that  the  Plaintiff  might  have  had  Trefpafs, 
"  yet  that  was  no  Argument ;  becaufe,  in  many  Cafes,  the  Law 
*'  alloivs  a  double  Remedy."  The  Cafe  of  Thornton  and  Anfleti  was 
there  cited  and  approved;  And  that  of  Stodden  v.  Harvey,  in 
2  Cro.  204.  was  likewife  cited  and  confidered :  And  yet  They 
held  as  above. 

He  likewife  cited  the  Cafes  of  Fitts  v.  Gaince  and  Forefight^ 
in    1  Salk.  10.  and  Reynolds  v.  Clarke,  in  2  Ld.  Raym.  1399. 

And  concluded  this  Point  with  comparing  the  Property  of  the 
prefent  Plaintiffs  to  thofe  uncertain  Properties  which  a  Man  may 

have 
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have  in  the  prima  'To?ifura  of  Grafs,  or  in  an  Inheritance  depend- 
ing upon  the  future  Cajling  of  a  Lotj  and  other  Cafes  where 
Trefpafs  can  not  be  brought  ////  the  Thing  is  fevered. 

2d.   As  to  the  Stamp — He  denied  this  Writing  to  be  fuch  a 
Sort  of  Inftrument  as  requires  a  Stamp.     'Tis  7iot  a  Leaf,  nor  an 
Indenture,    nor  a  Deed-Poll:    It  is   only  a  Memorandum,  arr- 
Agreement  executory,  about  a  mere  contingent  Intereft  dependingj^ 
on  the  Will   of  the  Plaintiffs  and  their  Eledion  whether   they 
■would  or  would  not  dig  for  this  Lead-Ore. 

Mr.  Wedderburn,  contra,  for  the  Defendants. 

Firfl  Point — ift.  The  Plaintiffs  certainly  claim  under  a  Lease 
from  Mrs.  Moore,  of  thefe  Mines.  She  was  aftual  Lclfee  of  them, 
from  the  Crown :  And  the  Plaintiffs  are  her  Leffees  of  them. 
There  is  no  technical  Form  of  Words  necellary  to  conflitute  a 
Leaf.  However,  here  are  the  technical  Terms  "  let  or  ft"  ac- 
tually ufed;  and  no  eflential  Form  of  a  Leafe  is  wanting:  An 
EjeSlment  would  have  lain  upon  it.  This  is  Nothing  like  a  Con- 
trail with  Adventurers:  For  here  was  a  Mine  exifling,  and  the 
Rent  made  payable  immediately.  A  Mine  is  demifable,  diftindt 
from  any  Right  to  the  Land.  This  mufl  be  more  than  a  Licence. 
A  Licence  is  perfonal :  This  Intereft  is  tranfmifjlble.  Here  is  a 
Kent  referved :  And  the  Leffees  are  bound  to  continue  working- 
the  Mine,  if  once  they  begin  at  all  to  do  fo. 

adly.  The  Plaintiffs  were  /«  Possession.  It  is  exprelly  flated 
**  That  they  have  worked  for  and  got  Lead-Ore  there." 

3dly.  The  Injury  here  complained  of,  is  immediate,  and  not 
eonfequential.  The  A&.  of  the  Defendants  which  immediately  af- 
fedls  the  Plaintiffs  is  "  Digging  for  the  Lead-Ore  withui  their  Li- 
. "  mits,  and  thereout  raifng  it"  The  Lois  the  Plaintiffs  have 
fuflained,  is  the  Value  of  the  Lead:  And  there  is  no  other  Confe- 
quence  whatfoever.  'Trefpafs  certainly  lies  for  this  Lead,  after 
the  Plaintiffs  had  reduced  it  to  Poffjion:  And  fo  it  is  in  Cafes  of 
prima  Tonfura,  and  Herbage.  'Tis  true  that  Both  Adlions  may 
,lie,  where  there  is  both  an  immediate  and  afo  a  eonfequential  In- 
jury done:  Which  was  the  Nature  of  the  Cafes  cited  by  Mr. 
Morton;  and  therefore  the  Plaintiffs  therein,  being  intitled  to 
both  Adions,  mufl  have  their  EleSlion  to  proceed  in  either.  The 
Qz{t  oi  Thornton  v.  Aufen,  cited  in  i  'L^.Raym.  i88.  is  exadlv 
limilar  to  the  prefent :  And  that  of  Hills  and  Clerk,  there  alio 
cited,  was  the  fame  Point,  and  determined  upon  the  fame  Realbn. 
And  there  is  a  Reafon  for  preferving  a  proper  Diftinilion  of  Ac- 
tions.   The  Statutes  concerning  Cojls  are,  of  themfelves,  fufhcient 

to 
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to  render  this  neceflary:  And  the  Judgments  are  alfo  different  p 
For  in  the  One,  there  is  a  Fine  to  the  King;  in  the  other,  none, 
T^his  ought  to  be  I'rejpafs,  and  not  Cafe;  becaufe  the  Injury  is- 
determined  by  the  Ad:  itlelf :  And  therefore  it  is  not  like  Cafes  of 
Commoners,  or  Eftovers,  and  Profits  a  prendre.  And  as  to  the 
Defendants  being  liable  to  two  Actions  for  the  fame  Trefpafs,  if 
an  A(£lion  of  Trefpafe  Vi  et  Armis  would  lie ; — They  will  in  either 
Cafe  be  liable  to  tivo  Adions:  And  it  is  indifferent  to  them,  who 
are  the  Plaintiffs  in  the  two  Adions. 

4thly.  The  Diflindion  is  fettled,  "  That  if  the  Plaintiffs  might 
"  and  ought  to  have  brought  Trefpafs,  Cafe  will  not  lie. 

Second  Point — This  is  a  Lease,  as  is  before  fhewn  ;  and  there- 
fore ought  to  he.Jiampt.  He  cited  two  Cafes  at  Niji  prius;  viz. 
Hall  V.  Down,  at  Eajhr  or  after  Hilary  Sittings  1735,  before 
Ld.  Hardwicke;  and  S.  P.  Tr.  12  G.  i.  before  Ld.  Raymond, 
Moor  V.  Evelyn,  Tr.   12  G.  i.  B.  R. 

The  Court  having  obferved,  that  though  Mr.  ^if^^/^r- 
i>urn  had  called  this  Inflrument  a  Lease,  and  Mr.  Morton  had 
called  it  only  a  Memorandum  or  Agreement  executory,  yet  it 
feemed  rather  to  be  an  Assignment  of  Mrs.  Moore's  whole  In- 
tereft,  for  and  during  her  wholeTimt;  And  that  if'ii  be  a  Leafe, 
yet  it  is  for  xh^whole  of  her  Term:  And  that  the  Queftion  would 
therefore  be,  *'  Whether  it  is  not  neceflary  that  fuch  an  Affign- 
*'  ment  fliould  be  ftampt,"  and  "  Whether  fuch  an  Affignment 
"  mufl  not  be  i>y  Deed";  Efpecially,  where  it  is  an  Affignment  of 
an  Intereft  under  a  Lezfejrom  the  Crown,  which  is  upon  Record — 

Mr.  Morton,  In  Reply,  took  Notice  that  Mrs.  Moore  might 
have  (for  aught  that  appears  to  the  contrary,)  other  Interefls  in 
the  Soil,  under  her  Leafe  from  the  Crown,  bejides  this  Right  of 
digging  for  Lead-Ore:  She  might  have  had  fuch  an  ^(|prefl  in 
this  Right  "  to  dig  for  Lead-Ore,"  as  would  pafs  without -i.  Deed. 
And  though  the  original  Grant  from  the  Crown  muft  be  under 
the  Great  Seal,  yet  an  uncertain  Interejl  arijing  under  it  may  be 
conveyed  and  affigned  by  Note  or  Writing  under  J^  Party's 
Hand:    29  Car.  2.  c.  3.  §.  3.  Wm 

The  Plaintiffs  here  had  no  fuch  PofJ'cffon  as  that  ai^^jedment 
would  lie  upon  it :  They  had  no  more  than  an  Intereffh\i\Q\i  they 
had  Liberty  to  purfue  or  to  dcfert,  at  their  Eledion. 

The  Jnjury  done  to  them  is  the  Finding  and  Taking  away  the 
Lead-Ore:  The  Digging  does  not  affed  them,  as  they  were  not 
Owners  of  the  Soil.     Therefore  it  is  a  conjequential  Injury. 

4  Lord 
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Lord  Mansfield  obferved  a  Circumllance  that  had  not 
been  mentioned  by  the  Counfel  on  either;  viz.  That  Mts.  Moore 
appears  to  be  *  Hcrfelf  a  Partner  for  '  of  the  Lead :  And  She  *  V.  antej 
can  neither   let   nor  affign  to  Herfelf.     So  that  the  legal  EJiate^'^''^' 
continues  in  Her ;  and  They  come  in  as  equitable  Partners. 

Mr.  Juftice  Wilmot — She  lets  to  Seven   Perfons  and 
Herfelf. 

The  Court  having  taken  Time  to  conlider  this  Cafe — 
Lord   Mansfield    now    delivered    ^^leir    Refolution,     in 
Favour  of  the  Defendants. 

Firft, — As  to  the  Nature  of  the  Aolion. — It  appears  that  the 
PlaintitFs  were  in  Pofjefjion  of  the  Mine:  For  they  had  adlually 
wrought  it ;  and  were  not  to  ceafe  'working  it,  unlefs  hindered  by 
fome  unavoidable  Accident ;  And  Mrs.  Moore's  Agents  were  to 
have  Leave  to  infpedl  their  Workings.  It  is  clear  therefore,  that 
they  were  in  Pofjefjion  of  it.  And  the  Injury  done  is  a  'Trefpafs. 
Therefore  the  proper  Action  is  an  Attion  of  Trespass.  Who- 
ever is  /)/  Pofcfjion^  may  maintain  an  Adiion  of  Trefpafs,  againft: 
a  Wrong-Doer  to  his  Pojfefjion. 

If  there  be  a  Doubt  about  the    "Extent  of  his   Pofleffion,  or 
luhat  Part  He  is  in  Poifeffion  of,  a  Writing  relating  thereto  may 
be  given  in  Evidence,  in  Maintenance  of  his  Adion  of  Trefpafs 
for  a  Wrong  dojie  to  that  Part  which  He  is  in  Pofleffion  of. 
The  T/V/f  may  be  material  to  be  given  in  Evidence,  in  order  to 
maintain  his  Pofleffion  as  to  that  Part,  and  to  afcertain  the  Ex- 
tent of  it.     Therefore  this  Writing  (whatever  it  be  called)  might 
be  proper  to  be  given  in  Evidence,  in  order  to  fupport  the  Ac- 
tion.    But  it  is  710  Lease  ;   becaufe  Nothing  is  rej'erved  to  Mrs. 
Mocre.     It  is  7iQt  an  yJ/Iignnient ;   becaufe  it  is  not  by  Deed:   An 
Affignment  mull:  be  hy  Deed.     It  rather  feems  that  the  legal  Pvo- 
perty  continued  in  Mrs.  Moore.     So  that  it  feejns   to  be  either  an 
Agreement  Jor  an  Aflgnmetit,  or  e!fe  a  Declaration  of'Tnft;  an 
^equitable  Intereft,  leaving  the  legal  Property  in  Mrs.  Moore.     In 
,a  Court  oi  Equity,  the  Plaintiffs  v.'ould  be  confidered  as  being  in 
Pofletlion  from  the  Time  of  the  Agreement;   And  here  it  is  ftated, 
in  Effed,   "  that  they  ^-Jcere  in  Pofefiony     This   llicws  that  the 
Adtion  ought  to  have  been  an  Adion  ot  Trespass.     And  in  an 
Adion  of  Trefpafs,  this  Writing  might  have  been  given  in  Evi- 
dence: Though,  if  it  had  been  a  Leaf,  it  could  not  have  been 
^iven  in  Evidence  without  ht\y\<^  jhimpi. 

PAJiTlV.  Vol.  TIL  4  f  VVe 
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We  are   AU   clear,    that    the  Adion    oitght  to  have  been 
Trespass. 

Let  the  Postea   therefore  be   delivered  to  the  De- 
fendants: And  let  Them  be  at  Liberty  to  iign  a 
Nonfidt. 


o 


Mylock  verjus  Saladine. 

N  fliewing  Caufe  why  the  Venue  fliould  not  be  changed  irova, 
the  City  of  Chejler  to  the  County  at  large — 


•  Mr.  J.  De-  Lord  Mansfield,  *   Mr.  Juftice  Wilmot,    and  Mr. 

mionwas  Juflice  Yates  were  All  of  Opinion,  that  in  tranjitory  Adions, 
had  been  fo,  ^'^^  Court  ought  to  change  the  Venue,  when  it  appears  upon  Cir- 
duriiig  this    cumftances  laid  before  them,  that  there  is  a  probable  Ground  to 

apprehend,  a  fair  impartial  or  at  leaft  a  fatisfa&ory  Trial  can  not 

be  had. 


whole  Term. 


Accordingly,  in  this  Cafe,  there  having  been  a  Trial  in  the 
City ;  and  a  new  Trial  ordered  becaufe  the  Verdidt  was  againfl: 
the  Weight  of  the  Evidence,  and  the  Damages  exceflive  (if  it 
^^^  been  warranted  by  the  Evidence;)  and  there  being  a  flrong 
Proof  given  by  Affidavits,  of  a  general  Prejudice  in  the  City ; 
They  made  the 

Rule   absolute. 


Rex   vei-fus  Philipps,   Lucas,  and  Gibfon. 

MR.  Attorney  General  having  YefleFday  moved  the  Court 
for  Leave  (in  the  ordinary  Form  of  thefe  Motions)  to  ex- 
hibit an  Information  againlt  fevcral  Perfons  for  a  moft  grofs  Mif- 
demeanour  in  attempting  to  influence  the  Jury  returned  to  try 
Mr.  Wilkes  %  Caufe,  by  fending  them  feveral  Pamphlets  and  in- 
flammatory Papers;  and  actually  preventing  Mr.  Wood  of  Lit- 
tleton and  Mr.  Clitherow  of  Brentford,  Two  of  thofe  fpecial  Ju- 
rors who  had  been  before  fummoned,  from  appearing,  by  fend- 
ing an  Exprefs  to  them  in  the  Middle  of  the  Night  preceding 
the  Day  of  the  Trial,  with  a  fidlitious  Letter  (figned  "  fummon- 
**  ing  Bailiff,")  acquainting  them  "  That  the  Trial  was  put  off," 
(when  in  Truth  it  was  not  put  off,  but  did  then  come  on — ) 

4.  Lord 
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Lord  Mansfield  declared,  that  the  Court  would  never 
grant  an  Information  upon  the  Application  of  the  Attorny  Ge- 
neral, in  Cafes  profecuted  by  the  Crown ;  Becaufe  the  Attorney 
General  has  a  Right,  Himfelf,  ex  Officio,  to  exhibit  One:  And 
He  may,  if  He  thinks  proper,  fummon  the  Parties,  to  fliew 
Caufe  "  why  it  fliould  not  be  exhibited,"  before  He  figns  it. 
This  is  7iot  a  Cafe  within  the  Adl  of  4,  5  ^.  Gf  M.  f.  i8.  "  to 
"  prevent  tnalicious  Informations  in  the  Court  oi  King's  Bench." 
And  therefore  his  Lordfliip  told  Mr.  Attorney  General,  "  that 
**  He  muft  ufe  his  own  Difcretion." 

Whereupon,  Mr.  Attorney  changed  his  Motion,  and  prayed 
a  Rule  to  fhew  Caufe  why  an  Attachment  fhould  not  iflue  againft 
Lucas  and  Gib/on  (who  were  two  of  Mr.  Philipps's  Clerks  or 
Agents,)  upon  the  Affidavits,  which  charged  them  with  being 
concerned  in  this  Male-Condudl :  Which  Rule  He  obtained. 

Againfi  this  Rule  for  an  Attachment,  they  now  fliewed  Caufe. 
The  F^(5j  were  certain:  "  Whether  the  Perfons  complained  of 
"  were  concerned  in  them,"  was  the  only  Doubt.  And  by  their 
Affidavits,  they  exculpated  themfelves,  to  the  Satisfadlion  of  the 
Court:     Who  therefore 

DISCHARGED  THE  RuLE. 


The  End  of  Trifjity  Term   1764,    4  G.  3. 
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•  Trinder  verfus  Watfon  and  Another. 

7Th  Nov.'^'   r   i    "^  II  I  S  was  a  Writ   of  Error   returnable  in  Parlhimcnt, 

1764..  B         brought  upon  a  Judgment  in  this  Court  in  an  Adlion 

^."^!  ^"'.^'  9         in  Debt  upon  a  Recognizance  in  Error ,  And  the  Plain- 

fon  V.  Why-  tiffin  Error  in  Parliament  not  having  entered  into  a  Re- 

i"^  cognizance  purfuant  to  3  y.  i.  <:.  8.  the  Defendant  in  the  faid  Writ 

of  Error  moved  for  and  obtained  a  Rule  for  the  faid  Plaintiff  in 

Error  to  (hew  Caufe  why  the  Defendant  in  Error  fliould  not  be  at 

Liberty  to  ftie  out  Execution,  for  ivant  of  fuch  Recognizance. 

Mr.  Wallace  ihewed  Caufe,  for  the  Plaintiff  in  Error;  and  in- 
fixed, that  2  J-  I-  ^-  8-  '^oes  not  require  Bail  on  bringingyk',6  a 
Writ  of  Error  as  this  is.  For,  it  only  requires  Bail  upon  Writs 
of  Error  for  reverfing  Judgments  in  any  Action  or  Bill  of  Debt 
upon  any  Jingle  Bond  for  Debt,  or  upon  any  Obligation  with  Con- 
dition for  the  Payment  of  Money  only,  or  upon  any  Adion  or  Bill 
of  Debt  for  Rent,  or  upon  any  ContraSl:  Whereas  this  Writ  is 
for  revcrfmg  a  Judgment  in  an  Adlion  of  Debt  upon  a  Recogni- 
zance; which  Judgment  is  of  z  fuperior  Nature  to  any  oi  the 
Judgments  ^^(:;)^W/ in  the  Statute.  And  it  is  an  cftabliOied  Rule, 
■"  that  when  a  Statute  begins  with  fpecifying  injerior  Me:a.ns,  In- 
**  ftances,  or  Perfons,  no  Means,  Inftances,  or  Perfons  of  fupe- 
*'  rior  Nature  or  Kind,  Ihall  be  included."  2  Rep.  46  b.  Arch- 
bKhop  of  Canterbury^  Cafe.  Confcquently,  a  Writ  of  Error  to 
reverfe  a  Judgment  in  an  Adion  oi  Debt  upon  a  Recognizance  is 
not  ivithin  this  Statute.  This  Rule  was  applied  to  Cafes  ariiing 
on  this  very  Statute;   in  Taylor  v.  Baker,    3  Keble  802.    and  in 

•V.ante,     BiSjon  v/fVlytel,  laft  Term.*      In   Trin.    18,  19  G.  2.  C  B. 

*54S'  Barnes's  Notes,  Vol.  2.  p.  161.  "  After  an  Award  of  Execution, 

"  againfl:  Bail  on  a  Recognizance  in  Error,  a  Writ  of  Error  was 
"  brought  by  the  Bail,  as  to  fuch  Award  of  Execution.  The 
*'  PJaiiitiff  moved  for  Leave  to  take  out  Execution,  for  want  of 

I  ♦'  Bail 
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"  Bail  on  the  Writ  of  Error  brought  by  the  Bail ;  and  obtained 
"  a  Rule  to  fliew  Caufe:  Which  Rule  was  difcharged ;  No  Bail, 
"  in  this  Cafe,  being  required."  So,  in  the  prefent  Cafe,  the 
Adion  being  brought  tipoti  a  Recognizance  in  Error,  as  that  was; 
and  this  being  a  like  Rule  with  that;  it  ought  to  be  difcharged, 
^s  that  was. 

Sir  Fletcher  Norton,  (Attorney  General)  contra,  for  the  De- 
fendants in  Error,  argued,  that  this  Recognizance  in  Error,  upon 
which  the  prefent  Adtion  was  brought,  was  an  Obligation  with 
Condition  for  the  Payment  of  Money  only  :  And  therefore,  by  the 
exprefs  Words  of  this  Statute,   "  No  Execution  fliall  be  llayed  or 
*'  delayed,  upon  any  Writ  of  Error,  fued  for  reverfing  the  Judg- 
"  ment  therein,  without  putting  in  Bail."     The  Statute  does  not 
"  confine  it  to  Bonds;  but  fpeaks  of  "  Obligations  with  Condi- 
"  tion  for  the  Payment  of  Money  only."     And  this  is  an   Obli- 
gation fo    conditioned:    It   is    conditioned,    "  to  profccute   with 
"  Effed:,  and  to  pay  the  Debt  Damages  and  Cojis  upon  the  former 
"  Judgment,  together  with  CoJis  and  Damages  for  the  Delay  of 
"  Execution."  It  is  indeed  conditioned  to  be  defeazanced,  in  cafe 
the  Writ  of  Error  had  been  profecuted  with  EfFedl.     But   this 
Writ  of  Error  has  not  been  profecuted  with  Efted::   It  has  been 
NONPROSSED  y«ir  want  of  Profecution.     And  the  Recognizance 
thereby  became  an  Obligation  conditioned  for  Payment  of  Money 
only.     It  was  eventually  fo,  from  th^frji:  And  at  the  Time  when 
the  Adion  was  brought,  it  was  aBually  become  fo.  It  is  true,  that 
it  was  not  an  Obligation  **  to  pay  Money,  in  ^//Events,"     But 
in  the  Event  that  has  happened,  only  Money  is  to  be  paid:  There 
is  no  Alternative,  "  to  furrender  the  Principal."     It  is  lilce  the 
Cafes  of  Writs  of  Error  brought  upon  Judgments  in  Adions  on 
Bottomree-Bonds.     On  thefe  Bonds,  the  Money  is  not  abfolutely 
payable  in  all  Events :   But  z/' the  Ship  comes  fafe  Home,  it  thereby 
^^fo/«^j- an  Obligation  for  Payment  of  Money  0;;/^;   And  then  the 
Court  will  require  Bail   on   bringing  a  Writ  of  Error.   Pitt  v. 
Coney,  2  Sir  f.  S.  476.  M.  8  G.  B.  R.  "  per  Curiam— The  Con- 
**  tingency  having  happened,    this   is   now,   in  every   refped,  a 
"  Bond  for  the   Payment  of  Money  only:  And  therefore  there 
'•  muft  be  Bail."     As  to  the  Cafe  oi' Bidlifn  v.  Whytel,  it  went 
off.  He  faid,  upon  another  Foot.   [See  it,  ante  1545.]  And  as  to 
the  Cafe  in  Barnes  161,  He  faid,  it  could  not  have  been  deter-' 
mined  upon  the  Reafon  there  given;  viz.   "  that  ?io  Bail   was  in 
"  that  Cafe  required." 

Lord  Mansfield   faid,  He  fliould  have  thought  "  that 

"  thefe  Cafes  ought  to  be  liberally  conftrued,"  as  they  arife  upon 

remedial  Laws.     But  in   that  Cale  of  Bidlefon  v.  Whytel,  it  ap- 

Part.IV.  VoL.III.  4  0^  pearcd 
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peared  "  that  the  Determinations  had  been  otherve^ife :"  And 
We  muft  not  depart  from  fettled  Determinations.  In  that  Cafe, 
the  Weight  of  Authorities  prevailed. 

Mr.  Jurtice  Wilmot  exprefled  Himfelf  to  the  like  Effeft. 

The  Court  ordered  it  to  ftand  over,  to  inquire  into  the 
Pradice.  And  on  the  laft  Day  of  the  Term,  Mr.  Attorney  Ge- 
neral moved  to  enlarge  the  Rule :  But  the  Rule  made  upon  that 
Motion  was  never  drawn  up  j  nor  does  any  Thing  further  ap- 
pear to  have  been  done  in  Confequence  of  it.  So  that  the  De- 
fendant in  Error  probably  gave  up  his  Motion  "  to  be  at  Liberty 
"  to  fue  out  Execution." 


Tuefday,  13  Walker    verfus  Perkins,    Adminiftrator. 

Wov.  1764.  ■'  ' 

SARAH  WALKER  brought  an  Aftion  upon  a  Bond." 
Upon  Oyer  being  prayed,  it  appeared  to  be  a  Bond  from  Wil- 
liam  Perkins  the  Inteftate,  to  the  Plaintiff,  in  a  Penalty.  It  re-' 
cites,  that  whereas  the  above  bound  William  Perkins  (the  Inteftate) 
and  Sarah  Walker  had  agreed  to  live  together.  Therefore  He  had 
agreed  to  find  Her  Meat,  Drink,  Wafliing  and  Lodging  &c-;  and. 
to  leave  Her  an  Annuity  of  60/.  a  Year,  if  He  quitted  Her,  br^ 
She  outlived  Him:  And  if  They  had  any  Child,  He  was  to  take' 
Care  of  and  provide  for  it.  But  if  She  fliould  leave  Him>  or  g6 
to  anotlier  Man,  then  He  fhould  not  be  obliged  to  provide  for' 
Her  any  longer,  cr  to  leave  Her  any  Annuity. 

The  Defendant  pleaded,  that  this  was  an  Agreement  between 
the  Plaintiff  and  his  Inteftate,   "  to   live  together  in   a  State  of 
•f  Fornication':  And  that  fuch  a  Bond  made  in  Purfuance  and 
Support  of  an  Agreement  "  to  live  together  in  Fornication, "  is 
void  in  Law. 

In  Reply  to  this  Plea,  the  Plaintiff  alledged,  that  She  was  a' 
Virgin,  and  wvls  /educed  hy  the  Inteftate ;  and  in  Conlideration 
thereof,  this  Bond  was  given  to  Her  by  the  Inteflate:  And  that  it* 
was  Prcemium  Pudicitit .  • 

To  this  Replication  the  Defendant  demurred. 

Mr;  Blackjlone,  for  the  Plaintiff,  obferved,  that  the  Condition 
confifls  of  two  Parts;  One,   "  to  live  together  in  a  State  of  De- 
bauchery;" The  Other,  •'  to  leave  Her  an  Annuity":  The  For-' 
:ner  Part  v/hereof,  is  void;  the  Latter  good.     The  Suit  may  there- 
1  fore 
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fore  well  be  apon  the  virtuous  Part,  the  Paying  Her  the  Annuity. 
For,  it  is  agreed,  ifl  the  Cale  of  Uvjmafz  ei  Ux  i/ .  Nainby,  13  G. 
I.  B.R.  2  Lord  Raymond  I i\.^g,  and  2  Sir  y.  iS".  744.  that  the 
Pdlition  laid  down  in  Hobart  14.  (in  the  Cafe  oi  Norton  v.  Slmmes) 
"  that  the  Common  Law,  having  made  that  void  that  is  againll 
"  Law,  lets  the  Reft  Jland" ;  and  that  where  a  Bond  is  conditioned 
to  do  fome  Things  agreeable  to  Common  Law,  and  Others  dil- 
tgreeable  to  it;  the  Breach  may  be  alligned  upon  that  P^/r/ Which 
is  good. 

_    And  here  Pr annum  Pudicitia;  is  a  fufficient  Confideration. 

Lord  Mansfield — It  is  the  Price  of  Proflitution,  Pra- 

mium  Proftitutionis:  For  if  She  becomes  virtuous.  She  is  to  lofe  the 
Annuity.  It  appears  clearly,  upon  the  Condition,  that  the  Bond 
is  illegal  and  void. 

Judgment  for  the  Defendant. 


A 


Rex  verfus  Baprtift  Rebord.  Thurfday,  ij 

Nov.  1764. 

C  T  I  O  N  on  z6  G.  2.  c.  z\.  §  3.  for  a  Forfeiture  of  200/. 
for  having  unfealed  wrought  Silks  focmd  in  his  Cuftody. 


.  Upon  fliewing  Caufe  why  the  Defendant  fhould  not  be  dif- 
'xharged  on  Common  Bail,  Mr.  Wallace,  for  the  Plaintiff,  faid.  It 
had   been  objedted  "that  this  was  a  popular  Adion." 

:  But  He  anfwcred,  that  the  8th.  Sedion  of  this  Ad  of  26  G.2. 
^,2i.  (on  which  this  Adion  was  brought)  exprefly  authorizes  to 
■}hold  to  Special  Bail :  It  gives  a  Capias  in  the  hrll  Procefs,  fpeci- 
■fying  the  Sum  of  the  Penalty  fued  for;  and  direds  '-^  that  the  De- 
'"  fendant  ihall  be  obHged  to  give  fufficient  Bail  &c." 

Mr.  Stowe,  for  the  Defendant,  objeded,  that  though  the  Ad 
;|;-ives  a  Capias  &c,  yet  it  is  not  politively  fworn  in  the  Plaintiff's 
Affidavit,  "  that  the  Defendant  has  committed  tie  Offence:  It  is 
only,  "  that  He  has  Caufe  of  Adion  againlt  Him  for  200/.  for- 
"  teited  by  Him  for  fo  much  unfealed  Silk  Gfr,  found  in  his  Cu- 
"  flody."  This  is  making  the  Plaintiff  a  Judge  of  the  Offence. 
It  ought  to  be  pofitive,  "  that  the  Defendant  had  committed  the 
"  Offence  defcribed  in  the  Ad  of  Parliament." 

Cur  .     It  is  pofitive  enough:   He  fwears  "  that  He  had  Caufe 
'*  of  Adion  againfl  Him. for  2c.o/.  forfeited  by  Him  ^c." 

The 
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The  Adt  does  not  require  an  Affidavit  at  all. 

Rule  discharged. 


^'^■J^y;  l^   Evans,    ex   dimilT'    Brooke   Bart,    verfus  Aftley,    Efq; 

et  al. 

THIS  was  a  Special  Verdidt  in  Ejedlnient,  of  Lands  in  fe- 
veral  Pariflies  in  the  County  of  Chejler,  found  at  the  Sum- 
mer-Affizes  for  that  County  in  1762. 

It  ftated,  that  Sir  Samuel  Daniel  -vj^i,,  on  the  19th.  oi February 
1762,  feifed  of  the  Premiffes  in  Queftion ;  and  being  fo  feifed. 
He,  on  that  Day,  made  his  Will,  duly  attefted,  and  written  with 
his  own  Hand :    In  which   Will   are   contained   the   following 
Claufes  and  Provifoes,  viz. — "  And  whereas  I  am  at  this  Time 
"  feifed  of  a  Fee-Simple  Eftate  in  the  County  Palatine  oiCheJler^ 
"  in  the  feveral  Manors  and  Townfliips  of  Over-'Tahky  &c,  &c. 
*'■  Now,  for  preventing  and  quieting  all  Difputes  and  Controver- 
*'  fies  touching  and  concerning  who  fhall  hold  and  enjoy  my  faid 
"  Eftate,  if  I  die  without  Iffue  Male  or  Female,  I  do,  by  this 
"  my  laft  Will  and  Teftament  in  Writing,  under  my  own  Hand 
**  and  Seal  and  publiflied  by  me  in  the  Prefence  of  the  WitneiTes 
"  whofe  Names  are  herewritten,  give  grant  limit  devife  and  ap- 
•'  point  All  my  faid  Manors  Lands  and  Tenements  with  their 
"  Appurtenances,  in  Over-Tabley  Gfc  Gff,  with  their  feveral  and 
*'  refpedlive   Rights,  Members  and   Appurtenances,  in   the  faid 
"  County  of  Chejier,  and  all  other  Manors  cifr  &c,  and  Here- 
*•  ditaments  whatfoever,  of  what  Kind  or  Nature  foever,  wherein 
*•  I  have  any  Manner  of  Eftate,  fituate  lying  and  being  in  the 
"  County    Palatine    of    Chejier,    unto    Samuel   Duckenjield   my 
•'   Godfon   and   Son   of  Charles  Duckenjield  of  Mobberley  in   the 
*'  County  of  Chejier  Efq;  during  his  natural  Life,  and  the  Heirs 
"  Male  of  his  Body  lawfully  to   be   begotten;  and  for  want  of 
"  fuch  Iffue,  to  Charles  Duckenjield,  another  of  the  Sons  of  the 
"  faid  Charles  Duckenjield  Efq;   during  his  natural  Life,  and  to 
"  the  Heirs  Male  of  his  Body  lawfully  to  be  begotten ;  and  for 
*'  want  of  fuch  Iffue,  to  John  Duckenjield,  another  of  the  Sons 
"  of  the  faid  Charles  DuckenJield'iLi(\;  during  his  natural  Life,  and 
*•  to  the  Heirs  Male  of  his  Body,  lawfully  to  be  begotten;   And 
"  for  want  of  fuch  Iffue,  then  to  Every  San  and  Sons  of  the  faid 
"  Charles  Duckenjield  Efq;   which  lliall  be  begotten  on  the  Body 
"  o£  Sarah  his  now  Wife;   And  for  want  oj  Juch  Iffue,  then  to 
"  William  Hulton  of  the  City  of  Chejier  durmg  his  natural  Life, 
4  "  and 
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'■'*'■  and  the  Heirs  Male  of  his  Body  lawfully  to  be  begotten ;  And 
«  for  want  of  fuch  Iflue,  then  to  Samuel  Goldjlon,  of  EaJ}  Ham 
*'  in  the  County  of  Ej'ex,  my  Godfon,  for  and  during  his  natural 
*'  Life,  and  the  Heirs  Male  of  his  Body  lawfully  to  be  begotten ; 
■"  And  for  want  of  fuch  Iffue,  Then  to  'Jamss  Goldjhn,  Brother 
*'  of  the  faid  Samuel  GoldfioUy  during  his  natural  Life,  and  the 
*'  Heirs  Male  of  his  Body  lawfully  to  be  begotten  ;  And  for  want 
"  of  fuch  Iffue,  To  the  right  Heirs  of  the  faid  Sir  Samuel  Daniel^ 
■*'  for  ever." 

"  Provided  always  neverthelefs,  and  my  expiV^fs  Will  and 
*'  Mind  is,  and  I  do  hereby  declare.  That  the  Eftate  hereby 
"  granted  devifed  and  limited,  of  the  Premiffes,  to  the  laid  Sa- 
*'  muel  Duckenjield  and  Others  as  aforefaid,  fliall  be  upon  this 
^'  exprefs  Condition,  That  if  the  Ufes  and  Ellates  fo  granted  de- 
"  vifed  and  limited  to  Him  or  T^betn  and  their  Dcfcendants  (hall 
"  come  to  Him  or  Them  and  be  in  PoJJ'eJjiony  That  then  and 
*'  thereupon  He  and  They  and  their  Defcendatits,  to  whom  the 
"  Premiffes  lliall  come  and  be  in  Poffellion,  ihall  procure  an  Adt 
<*  of  Parliament  to  be  paffed  in  the  firft  or  lecond  Seffions  of  Par- 
"  liament,  by  Virtue  whereof  Pie  and  They  fliall  take  and  life  my 
"  Sur-name,  and  bear  in  Chief  the  Arms  of  the  Daniel's  of  Over- 
"  T'abley  in  CheJJnre,  where  my  Family  hath  been  very  ancient : 
"  Or,  otherwife,  the  Ufes  and  Eftates  fo  granted  deviled  and 
*'  limited  to  them  who  fliall  refufe  or  negleft  to  take  and  ufe  my 
"  Name  and  Arms  in  Chief  as  aforefaid,  to  determine." 

"  I  give  all  my  Books  (except  what  given  to  my  Wife,)  both 

"  at  Tabley  and  Hollis-Street  in  the  County  of  Middle/ex  and  Pa- 

"  rifh  of  St.  Mary  le  Bon,  and  all  my  Family- Piftures,  and  all 

"  other  Pidtures   (except  what  is  given  to  my  Wife)  at  Tabley 

"  and  Boxton,  and  all-  Statues  Clocks  and  Bells,  Brewine-Tubs 

"  and  Brewing- Veffels,  and   all  Veffels   belonging  to  the  Cellar 

"  at  Tabley,  and  all  Goods  at  Tabley,  after  my  Wife's  Deceale, 

**  and  all  the  Intereft  Title  and. Remainder  of  Years  which  Ihall 

"  be  unexpired  at   my  Death,  which  I  have  in  the  Leafe  from 

"  the  Dean   and  Chapter  of  Cbriji-Church   in    Oxford,    of  the 

•"  Tithes  of  Over-Tabley  and   the  Moiety  of  the  Tythes  of  the 

■*'  Pariffi  of  Rotherjione  (being  iVnall  Tythes)  in  the  County  of 

"  Chejier,  unto  Samuel  Duckenjield  z^oxthid;  and  if  He  happ'ia 

"  to  die,  then  to  the  next  in  Remainder,  or  any  Other  that  bv 

"  this  my  Will  lliall  enjoy  the  Eftate  hereby  granted  and  deviled : 

"  And  my  Dcfire  is,  that  my  Executors  lliall  renew  the  laid  Leale 

"  at  every  feven  Years  End;  that  it  may  be  kept  in  the  Poffeffion 

"  of  the  Family  at  Over-Tablcy.'" 

Part  IV.  Vol.  III.  .  4  R  ♦'  Itenv 
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*'  Item,  I  give  and  bequeath  my  Silver  Punch-Bowl,  and  Silver 
"  Ladle,  and  Marrow-Scoop,  and  the  two  large  Silver  Decanters 
**  which  were  made  of  the  Silver  of  my  two  Trumpets  which  I 
*'  had  when  Major  of  the  Horfe  in  Ireland  in  1690  and  1691,  to 
•'  the  faid  Samuel  Duckenfield ;  or,  if  He  happens  to  die,  to  the 
"  next  in  Remainder,  or  to  any  other  that  by  this  my  Will  fliall 
"  enjoy  the  Eftate  hereby  granted,-  and  defire  my  Executor  to 
"  keep  them  for  the  Family,  as  abovefaid." 

N.  B.  There  was  a  Power,  given  to  make  Leafes ;  and  alfo  a 
Power,  to  make  "Jointures  to  the  Amount  of  200/.  per  Annum. 

Samuel  John,  and  Charles  Ducke?ifield,  the  three  Sons  of  Charles 
Duckenfield  of  Mobberley,  All  died  without  IfTue. 

But  Charles  Duckenfield  of  Mobberley  had  a  fourth  Son,  named 
William,  born  after  the  Date  of  the  Will ;  who  became  feifed, 
and  took  the  Name  and  Arms  of  Daniel,  according  to  the  Direc- 
tions of  the  Will  j  and  fufiered  a  Recovery,  and  then  made  his 
Will ;  (under  which  Will,  the  Defendants  claim.) 

William  Hulton,  and  Safmiel  and  fames  Goldfion,  (the  other  Re- 
mainder-Men,) died  without  IfTue  Male. 

The  Leflbr  of  the  Plaintiff  claims  as  One  of  the  Right  Heirs 
of  the  Teftator  Sir  Samuel  Daniel;  viz.  One  Moiety  of  the  Eftate 
under  a  Co-Heirefs ;  All  the  prior  Remainder-Men  being  dead 
without  Illue. 

The  Queftion  was  "  What  Efiate  Sir  TFilliam  Duckenfield 
"  Daniel  (the  fourth  Son  of  Charles  Duckenfield  of  Mobberley y 
*'  Efq;)   took,  under  this  Will  of  Sir  William  Dafiiel." 

This  Cafe  was  argued  on  Tuefday  the  3d.  and  Friday  the  6th. 
of  July  laft,  by  Mr.  Blackfione,  on  Behalf  of  the  Lelfor  of  the 
Plaintiff;  and  Mr.  Rliab  Harvey,  on  Behalf  of  the  Defendants. 

Mr.  Blackfione  contended,  th^t  He  took  an  Eftate  for  Life 
only. 

He  begun  with  laying  down  fome  ^^«rr^/ Rules  and  Principles 
concerning  Devifes  of  Land.  They  muft  be  expounded  agreeably 
to  the  Intention  of  the  Teftator,  if  luch  Intention  be  not  repug- 
nant to  the  Rules  of  Law:  And  the  Intention  of  the  Teftator  niuft 
be  colleftcd  from  the  ns^hole  Will  taken  together.  An  Efiate  Tail 
Ihall  not  be  raifed  by  Implication,  unlefs  it  be  a  neceffary  One : 

A 
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A  conjedural  or  merely  probable  Implication  is  not  fufficient 
Ground  for  dilinheriting  an  Heir  at  Law.  If  the  Teftator's  In- 
tention is  dubious,  the  Conftrudion  fluall  be  in  Favour  of  the  Heir 
at  Law. 

Upon  this  whole  Will  taken  together,  there  is  no  Ground  to 
fuppofe  that  the  Teflator  Sir  William  Daniel  meant  to  give  this 
Devifee  any  Thing  beyond  an  Eftate  for  Life.  The  reftriiflive 
Circumflances  attending  his  particular  Devifes,  and  his  Care 
to  preferve  the  Eftate  in  his  Name  and  Family  and  in  a  precife 
prefcribed  Condition,  indicate  quite  the  contrary  to  fuch  a  Sup- 
polition. 

It  is  not  fufficient,  to  fay,  that  "  becaufe  the  Teflator  has  given 
"  an  Eftate  Tail  to  Samuel,  Charles,  and  yohn.  He  muft  haVc 
"  intended  the  like  for  every  other  Son  of  their  Father  to  be  bc- 
"  gotten  on  the  Body  of  his  then  Wife  Sarah."  For,  there  is 
no  Appearance  of  any  fuch  Intention.  On  the  contrary,  it  would 
be  more  agreeable  to  his  apparent  Intention,  if  thofe  Three  fliould 
be  conftrued  only  Eftates  for  Life,  to  render  tLoJ'e  Devifes  confor- 
mable to  this.  He  cited  Co.  Lit.  42.  Skinner  385,  562.  Be- 
vejion  v.  Huff'ey.  Skinner  339.  Middle  ton  v.  Swam,  and  Shoiver's 
P.  C.  207.  S-waine  v.  Fawkner  et  al.  S.  C. 

Nor  will  the  fubfequent  Words — "  Andy^r  want  of  fuch  Ifue, 
^  then  to  William  Hulton,"  fuffice  to  create  an  Eflate  Tail,  where 
there  was  no  Eftate  before.  Vaughan  259.  Gardner  v.  Sheldon. 
2  Vernon  546.  Cook  v.  Cook.  For  refer  18.  Lord  Glenorchyv. 
Bofville. 

Mr.  Harvey,  on  Behalf  of  the  Defendants,  (who  were  the  De- 
vifeesof  Sir  William  Duckeitfeld  Daniel,)  contended  that  the  faid 
Sir  Williatn  Duckenfeld  Daniel,  who  was  the  4th  Son  of  Charles 
Duckenfeld  F.{q;  and  born  after  the  making  of  Sir  William  Daniel's 
Will,  muft,  upon  the  Tenor  of  the  faid  Will,  taken  all  toge- 
ther, and  by  the  manifeft  Intention  of  Sir  William  Daniel  the 
Teftator,  have  taken  an  Efate  Tail  under  it. 

He  faid,  It  was  plain  that  an  Eftate  Tail  was  the  leaf  Eftate 
that  the  Teftator  intended  for  Him :  And  this  He  had  barred  by 
the  Recovery.  But  if  He  took  a  Fee,  then  the  Remainder  "  to 
"  the  Teftator's  own  right  Heirs"  (under  which  Remainder  the 
"  Lefibr  of  the  Plaintift"  claims)  never  took  Place. 

He  agreed  to  the  3  Principles  laid  down  by  Mr.  Blackfonc ; 
namely,  "  That  Devifes  are  to  be  expounded,  ifpoflible,  accor- 
**  ding  to   the  Intention  of  the  Teftator  j   That  the  Conftrudtioa 

"  muft 
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♦'  muft  be  colledled  from  the  w^o/?  Will  taken  together;"  and 
**  That  the  Implication  by  which  an  Eilate  Tail  is  to  be  raifed, 
"  muft  be  necejjary,  and  not  merely  conjeiflural  or  imaginary." 

He  faid,  the  true  Rule  of  Implications,  was  that  which  was 
laid  down  in  the  Certificate  of  this  Court  in  the  Cafe  of  Robin/on 
•  V.  ante,  y^  Robitifon,*  and  affirmed  by  the  Judges  in  the  Houfe  of  Lords, 
{The'ctrti  °"  H^^-  oi  February  1758,  viz.  when  fuch  Implication  is  ne- 
ficateisat  cejj'ary  "  to  EFFECTUATE  the  manifejl  general  Intent  of  the 
P-SO'  «<■  Teftator." 

This  Gentleman  intended  to  have  his  Eftate  kept  entire ;  and 
his  Name  and  Arms  preferved.  He  adopts  the  Line  of  his  eldeft 
Sifter,  who  had  3  Sons,  with  a  Probability  of  more.  He  infifts 
rigidly  upon  their  taking  his  Name  and  Arms ;  and  gives  Heir- 
Looms,  Books,  Pidures  and  Furniture :  And  He  fneant  to  give 
his  3  Nephews  then  in  Being  [Samuel,  John,  and  Charles,)  no 
more  than  Z,//t'-Eftates,  with  contingent  Remainders  to  their 
Male  Ifluej  though  by  legal  Conftrudion  of  his  Words,  They 
took  Eftates-Tail.  But  it  is  very  certain,  that  He  did  not  intend 
that  any  Remainder-Man  flaould  fucceed  to  his  Eftate,  ivhiljl  any 
Male  Iftue  of  a7iy  Son  of  his  Sifter  Duckenfield  (hould  remain  in 
Being.  The  Eftate  therefore  of  this  after-born  Nephew  ought 
/^  (^^  ENLARGED  by  Implication ;  becaufe  fuch  Implication  is  ab- 
folutely  neceflary,  to  effectuate  the  manifeft  general  Intention  of 
the  Teftator.  , 

The  Court  will  therefore  make  a  Conjlruclion  accordingly,  and 
wiWfupply  the  proper  Words. 

And  as  the  Provifo  direds  "  that  Samuel  Ducikenjield  and  the 
*'  other  Devifees,   a?id  their  Descendants,    ftiall   upon   their 
"  coming  into  Pofteffion,  procure  an  Ad  of  Parliament  to  take 
"  his  Name  and  Arms;"  and  as  it  is  clear,  that  He  meant  that 
thefe  Defcendants  fliould  take  his  EJlate,  as  well  as  his  Name  and 
Arms;   the  Court    needs   only  to  fupply   the  Word  "  Descen- 
"   DANTS,"    in   this   Devife   to   the  after-born   Son   and   Sons; 
(which  is  indeed  necejj'arily  implied:)  And  then,   (let  the  Words 
"  and  for  want  olj'uch  Iftue"  be  applied  either  to  Charles  Diicken- 
Jield 'SLiot^,  or  to  his  every  after-born   Son  and  Sons,)  it  muft  be 
conftrued  an  Eftate  Tail:  For  thofe  Words  would  be  fufiicient 
to  create  an  Eftate  Tail  in  a  Will;  and  are  rather  ftronger  than 
the  Word  "  Seed"  or  "  Children." 

If   the  Words  "and  for  want  oi fuch  Iftlie,"  can  be  referred 

to  the  Want  of  Ifliie  of  the  after-born  Son  Himfelf,  there  can 

then  be  no  Doubt  but  fuch  after-born  Son  took  aji  Eftate-T*rf;/.' 

■      4  .  For, 
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For,  a  Devife  "  to  a  Man,  and  for  want  of  Heirs  of  his  Body, 
Remainder  over;"  Or,  "  if  He  die  without  lilue;"  Or,  "for 
"  want  of  IfTue";  will  create  an  Eftate  Tail,  although  there  be 
no  diredl  Limitation  of  Eftate.  And  the  Word  "  Jhc/j"  may 
refer  to  the  IlTue  of  the  after-born  Son  and  Sons;  and  mfunfiicb 
Sort  of  IlTue  as  that  in  Default  of  which  from  Samuel,  Charles^ 
and  'John,  the  Teftator  had  limited  the  Eftate  to  every  after-born 
Son  and  Sons ;  that  is.  Heirs  Male  of  the  Body. 

He  intended  an  Eftate  for  Life  only,  to  his  three  Nephev/s 
•that  were  in  Being :  But  He  intended  a  different  Eftate,  fome 
Eftate  oi  Inheritance t  to  his  after-born  Nephews. 

He  could  neither  intend,  nor  would  the  Law  permit,  that  the 
after-born  Sons  ftiould  tzke  fuccejive  Eftates  for  Life  :  That  would 
be  contrary  to  the  Refolution  of  the  Cafe  oiHiimberJlon  and  Hum- 
berjion,  i  Williams  332.  where  the  Lord  Chancellor  declared  an 
Attempt  "  to  make  a  Perpetuity  for  fucceflive  Lives,"  to  be  vain. 

He  could  not  intend  that  the  2d.  and  3d.  after-born  Sons  fliould 
take  in  Preference  to  the  IJJ'ue  Male  of  the  frji  after-born  Son ; 
•and  that  They  and  They  only  fhould  lofe  the  Benefit  of  his  De- 
vife ;  and  even  that  They  fhould  be  excluded  in  Favour  of  Strangersy 
as  the  Other  Remainder-Men  were.  And  it  is  merely  accidental, 
that  the  prefent  Claim,  is  fet  up  by  a  right  Heir  of  the  Teftator: 
For  Hulton  and  the  two  Goldjlons  v/ould  have  had  the  fame  Claim, 
prior  to  Him,  if  they  had  happened  to  live. 

If  it  be  afked  "  Whether  the  after-born  Sons  of  Charles  Duc- 
*f  kenfield  Efq;  fhould  have  taken  Jointly,  on  in  Succefjion,  in  Cafe 
**  there  had  been  more  than  One;"  The  Anfwer  is — "  In  Suc- 
*•  cejfon":  For  they  were  not  in  Being.     If  they  had  been  in  Be- 
ing, then   indeed  they  would  have  taken  jointly.     This  is  the 
Diftin6tion  laid  down  in  Cook  v.  Cook,  2  Vern.  545.     And  this 
was  the  manifeft  Intention  of  the  Teftator.     And  to  aid  and  effec- 
tuate his  Intention,  the  Court  will  fipply  the  Deficiency  of  Ex- 
prefTion,  by  adding  the  Word  "  Defendants"  or  "  Fleirs  of  the 
"  Body"  of  fuch   after-born   Son ;    or   by  applying   the  Words 
j  "  and  for  want  oi  fuch  IlTue,"  to  the  want  of  Ilfue  of  fuch  Son. 
And  this  would  not  be  going  fo  far  as  the  like  Point  was  carried 
in  the  Cafe  oi  Rob  in  fen  v.  Robinfon  before-mentioned.*'     There  *^- ^"'^' 
Lancelot  Hicks  wis  conftrued  to  take  an  Eftate  in  Tail  Male,  He  to  53'.^  ^ 
and  the  Heirs  of  his  Body  taking  the  Name  of  Robinfon ;   not- 
withftanding  the  exprefs  Eftate  deviled  to  the  faid  Lancelot  Hicks 
*'  for  his  Life  and  no  longer." 
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The  Cafe  of  Lotnax  v.  Hobneden,  in  Chancery,  was  very  near 
the  prefent ;  and  would  have  been  almoft  in  Point,  if  it  had  re- 
ceived a  more  folemn  Determination.  It  came  on  by  Petition 
hefore  Lord  Hardwicke,  in  T^rin.  23  G.  2.  1749.  Jojlma  Lomax 
the  Petitioner's  Grandfather,  by  his  Will  dated  9th.  December 
1720,  devifed  Lands  in  Trufl  zSc:  (See  3  Peere  Williams  176.) 
Then  to  the  life  of  the  Petitioner's  Father  Caleb  Lomax  (his  Son) 
for  Life  j  then  to  the  Ufe  of  the  Truftee  and  his  Heirs  during 
Calebs  Life,  to  perferve  contingent  Remainders ;  then  to  the  Ufe 
of  ihtjirjl  Son  of  Caleb's  Body  and  the  Heirs  of  the  Body  of  fuch 
*  The  Word  ^fft  Sonj  and  yir  want  of  fuch  IfJ'ue,  to  *  fecond,  third,  fourth 
*•  the"  was  and  fifth  Sons  of  Caleb,  fucceffively,  and  in  Remainder  One  after 
©muted.  Another;  [without  fpecifying  what  Estate  He  gave  them; 
the  Words  of  Inheritance  being  by  Miftake  omitted,  as  they  are 
in  the  prefent  Cafe;)  and  for  want  of  such  IJ'ue,  to  the  Ufe  of 
his  four  Daughters  and  their  Heirs.  Caleb's  eldeft  Son  (named 
alfo  Caleb)  died  without  IlTue,  very  Young.  After  which,  the 
Petitioner  was  born.  Two  Queftions  were  made  :  i  ft.  Whether 
the  Petitioner  could  take  as  frji  Son  of  his  Father  Caleb ;  2dlv. 
If  He  could  not,  then  whether  He  might  not,  however,  take  an 
Eftate  Tail  by  applying  the  Words  "  such  Ifue"  to  the  lilue 
of  his  Body.  It  was  (determined  upon  the  firft  Point.  But  upon 
the  2d.  Queftion,  Lord  Hardwicke  faid.  He  inclined  to  think 
that  the  Petitioner  might  take  an  Eftate  Tail;  from  the  Latitude 
that  muft  be  taken  in  fupplying  the  Omiffion  of  the  Word  "  the" 
and  in  conftruing  the  Words  "  fucceftively  and  for  want  of  fuch 
"  Iftlie";  All  which  muft  be  fuppUed  by  fome  Conftrudlion  or 
other:  However,  as  He  was  clear  upon  the  ift.  Point,  He  avoided 
giving  any  dired  Opinion  upon  the  fecond.  And  it  appears  by  a' 
Report  of  a  former  Branch  of  the  lame  Cafe  in  Hilary  Term  1732,' 
(3  Peere  Williams  X'jc))  that  Sir  Jofeph  Jekyll,  then  Mafter  of 
the  Rolls,  held  "  that  the  now  Petitioner  (and  then  Plaintiff) 
••  was  intitled  to  take  an  Eftate  Tail."  * 

Upon  the  Whole,  this  after-born  Son  took  at  leaf  an  Efate 
T'ail:  And  it  may  be  doubted  whether  He  did  even  take  a  Fee. 
For  the  Teftator  devifes  "  All  his  Manors  Lands  and  Tenements 
"  wherein  He  had  any  Manner  oi  Efate:"  Which  feems  to  im- 
port that  He  gives  to  the  relpedive  Devifees  jlll  the  Estate 
that  He  Himfelf  had  in  them;  which  was,  and  which  He  takes 
Notice  to  be,  "  a  Fee-Simplk  Efate." 

Mr.  Blackfone,  in  Reply — Certainly,  not  a  Fee-Simple:  For 
the  Teftator  intended  a  hfs  Eftaie  than  that,  to  his  three  eldeft 
Nephews. 

The 
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The  Words  "  wherein  I  have  any  Manner  of  Eftate"  only 
mean  to  ascertain  the  LocaHty  of  the  Lands  devifed  and  render  the 
Defcription  of  them  the  more  clear.  His  manifeji  Intention  is 
contrary  to  this  Conftrudion. 

Nor  can  it  be  an  Eftate  Tail:  Becajiife  both  the  Words  and  the 
Intention  agree  that  it  is  only  an  Eftate  for  Life.  And  He  /«- 
tended  no  more  to  his  3  Nephews  Samuel,  Charles,  and  John; 
though,  in  Point  of  Law,  Theirs  will  be  conftrued  into  Eftates 
Tail. 

Mr.  Harvey  fuppofes  the  Condition  "  to  take  and  ufe  the 
*'  Teftator's  Name  and  Arms,"  to  extend  to  the  Defcendants  of 
All  the  Sons  of  Charles  DuckenJield'Ed:^:  Whereas  the  Teltator 
exprefly  confines  it  to  fuch  of  Them  as  fliall  come  into  Poffef- 
fion;  "  Their  Defcendants,  to  whom  the  Pi-emilfes  fhall  come 
"  and  be  in  Pcff'effion."  Their  Defcendants  are  not  required  to 
take  the  Name  and  Arms,  unlefs  the  Eftate  comes  to  them. 
Therefore  no  Argument  can  be  drawn  from  this  Provifo.  And 
in  Faft,  the  Defendant's  Teftator,  Sir  William  Duckenjield,  never  did 
take  the  Name  and  Arms  of  Daniel  for  Himfelf  and  his  Defcen- 
dants;  but  only  for  Himfelf  for  Life.  The  Bill  was  abjeded  to, 
upon  that  Account:  And  the  Adt  of  Parliament  was  at  laft  fet- 
tled to  extend  only  to  Himfelf  for  Life. 

The  Words  **  and  for  want  o^fuch  IfTue"  can  not  refer  to  Iffue 
not  named  in  the  Will ;  Neither  is  there  any  Colour  for  expoun- 
ding them  of  fuch  Sort  of  IfTue  as  that  in  Default  of  which,  from 
Samuel,  Charles,  and  fohn,  the  Eftate  was  limited  over  to  their 
after-born  Brothers :  The  fame  Words  muft  be  conftrued  in  the 
fame  Manner,  in  both  Places.  This  is  itow  the  Cafe  of  an  Heir 
at  Law ;  and  therefore  is  intitled  to  Favour,  upon  that  Account. 

In  the  Cafe  of  Lomax  v.  Holmeden,  there  were  2  Queftions  be- 
fjore  Lord  Hardwicke -,  One  of  which  refembled  the  prefcnt  Cafe: 
But  that  Point  was  not  in  Queftion  befere  Sir  fofph  fekylL  (See 
3  Feere  Williams  179.)  And  Lord  Hardivicke  determined  the 
Cafe  upon  the  firft  Point,  which  had  nothing  limilar  to  the  pre- 
fent :  Whereas  a  Determination  upon  the  Point  fimilar  to  the 
prefent  would  have  been  a  plain  and  eafy  Method  of  getting  rid 
of  the  whole  Difficulty  of  the  Cafe,  if  Lord  Hardwicke  had  hol- 
den  the  fecond  Son  oi  Caleb  Lotnax  to  have  taken  an  Eftate-Tl;y'/ 
under  his  Grandfather's  Will. 

The  Cafe  oi Humbcrfon  v.  Humberfon  does  not  affed  our  Cafe: 
For  Sir  William  Duckenfeld  Daniel  was  born  before  the  Devifc 

now  in  Queftion  took  Pkce. 

A  r_ 
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Mr.  Harvey  has  given  no  Anfwer  at  all  to  the  two  Cafes  cited 
from  Skinner;  viz.  Middleton  v.  Sivain,  p.  339.  and  Bevijion  v. 
Hitff'ey,  p.  563.  "  that  a  D.evife,  loithoiit  the  Limitation  of  any 
*'  Eftate,  carries  nvsr  an  Ejlateforhi?^." 

Ulterius  Concilium. 

This  Cafe  was  again  argued  now,  by  Mr.  Serjeant  Hewitt  for 
the  Plaintiff;  and  Sir  Fletcher  Norton  (Attorney  General,)  for  the 
Defendants. 

For  the  Plaintiff  it  was  obferved.  That  there  was  no  Devife  at 
all  to  Charles  Duckenjield  the  Father;  And  thofe  to  the  three  Sons 
are  all  exprefled  to  be  for  Life:  But  the  unborn  Sons  have  no 
Words  of  Inheritance  annexed  to  their  Eftate. 

The  Queftion  therefore  is  whether  the  after-born  Son  took  an 
Eftate  for  Life,  or  an  Eftate-Tiz;/. 

He  muft  take  according  to  the  Intention  of  the  Devifor.  Per- 
kins, §  555,  556.  And  this  Intention  is  to  be  colled:ed  out  of  the 
Will  itfelf. 

In  arguing  that  the  Teftator  meant  this  to  be  an  Eftate  for  Life 
only.  He  cited  i  Ro.  Ahr.  844.  Letter  M.  fl.  i.  Moore  52.  pi. 
153.  3  Bidjlr.  127.  a  Cafe  put  by  Mr.  Juftice  Croke,  of  a  Devife 
of  Black  Acre  to  his  Eldeft  Son  and  his  Heirs;  and  o'i  JVhite 
Acre,  to  his  younger  Son,  omitting  the  Words  "  and  his  Heirs;" 
which  is  very  like  the  prefent.  Cro.  Car.  368.  Sturt  v.  Be?tfon. 
Freeman  85.  Allen  v.  Spendlove. 

As  to  the  Words  "  and  for  want  o?  fuch  Iffue — "  Such"  does 
not  mean  the  Iffue  of  the  unborn  Son.  i  Peere  Williams  54. 
Bamfield  v.  Popham.  The  Word  "  Ifue'  fhall  not,  in  the  lame 
Devife,  have  a  double  Conftrudlion,  both  of  Defcription  and  Li- 
mitation. And  here  is  no  Devife  to  Charles  Duckenfield  the  Fa- 
ther: Therefore  there  is  Nothing  to  graft  the  Words  upon. 

The  Cafe  oi  Langley  v.  Baldwin,  [Pafch.  1707.  Fq.  Abr.  185.) 
is  not  like  this:  For,  there  fomething  was  given  to  the  Father; 
Here,  Nothing  is.  So,  in  i  Peere  Williams  754.  Attorney  Gene- 
ral againft  Sutton  ajid  Payman,  Something  was  given  to  the  Fa- 
ther, upon  which  an  Eftate  Tail  could  be  grafted.  So  there  was 
in  the  Cafe  of  Kobinfon  v.  Robinfon. 

4 
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The  Cafe  of  Lomax  v.  Holmeden,  3  Feere  WiUuims  176.  would 
have  been  fimilar  to  this  Cafe,  if  Lord  Hardwkke  had  deter- 
mined upon  it,  ^'  What  Eftate  the  fecond  Son  (liould  take":  But 
that  Point  was  left  undetermined. 

No  neceflary  Implication  arifes  upon  the  prefent  Provifa; 
becaufe  it  relates  only  to  thofe  of  their  Defcendants  to  whom 
the  Eftates  fliould  cotne,  and  who  fhould'be  in  Pofleffion.  But 
an  Implication  to  difmherit  an  .Heir  at  Law  muft  be  a  necef- 
fary  One. 

As  to  taking  the  Name  and  Arms — Little  Regard  is  to  be  paid 
to  that  Circumftance.  2  Sau?id.  2^^-  Pnrefoy  v.  Rogers.  There 
is  nothing  more  common  than  for  a  Man  to  take  a  Name  for 
_Ltfe  only.  The  Meaning  was,  that  the  Name  fhould  go  along 
with  the  Eftate.  Therefore  Nothing  is  to  he  colledled  from  thi's 
Circumftance. 

Lord  Mansfield — Suppofe  Charles  DuckefTfield  the  ¥?i- 
ther  had  had  7  or  8  Sons  born  after  the  Will  was  made,  but 
before  the  Death  of  the  Teftator ;  and  the  3  firft  to  be  then  all 
dead — What  Eftate  were  the  after-born  Ones  to  take  ?  As  Tenants 
in  Common;   Or,  in  Succeflron;  or  how? 

The  Serjeant  anfwered — This  Uncertainfymiikts  the.  Devife  to 
the  after-born  Sons  void.  Non  conjlat  how  they  would  take : 
Therefore  the  Will  falls.  If  they  would  take  at  all.  They  would 
Ukz  jointly  for  their  Lives ;  as  Tenants  in  Common,  or  as  Joint- 
tenants, 

Sir  Fletcher  Norton,  contra, — for  the  Defendants,  faid  that 
thefe  after-born  Sons  would  certainly  take  foniething,  by  Vir- 
tue of  this  Devife :  And  He  infilled  that  they  took  an  Eftate 
Tail,  in  Succeffton.  The  Teflator  happens  only  to  have  omitted 
to  add  the  Words  of  Inheritance  after  the  Devife  to  the  unborn 
Sons.  , 

As  to  the   Intention — The  Teftator  requires  TJiem  and  their 
Defcendants  to  take  his  Name  by  Adt  of  Parliament,  and  bear  his 
Arms;  And  every  Taker  has  a  Power  to  make  a  Settlement*  :*  The  Tefta- 
But  He  could  never   mean  that  many  after-born   Sons,  taking  p ""  S'^"  "^ 
jointly  or  in  Common,  fliould  Each  of  them  have  Power  to  join- mTk" join- 
ture 'Cixtvc  feveral  Wives  in  200/.  per  Annum  apiece.  turcs  to  the 

■  Amount  of 
200 1.  a  Year, 
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^  y  £  ^,  The  Cafes  on  this  Head  are  not  to  be  reconciled :    f  Backhoufe 

Cafes  Ab'r!     \.  Wells;  \Langley  V .  Baldwin  y   \\  Loddington  w .  Kime ;  &c. 
p.  184.  pi. 27. 

Lucas  i8i.  Fortefcue  133.  I  Equ.  Cafes  Abr.  p.   185.  pi.  29.  erronetnjly  reported.     V.  ante,. 

pa.  a«.  and  fee  8  Mod.  (the  corrcdbed  Edition)  pa.  258.  ||  Equ.  Cafes  Abr.  p.  1S2.   pi.  2  ;. 


There  is  no  Doubt  but  an  Eftate  Tail  may  be  raifed,  even  con- 
trary to  the  moft  exprefs  negative  Words :  This  was  done  in  the 
*  V.  ante,^  Q.^{^^  of  *  Robin/on  v.  Robinfon;  where  the  Words  "  And  for  De- 
3  °  53' «  fault  of  fuch  Iffue"  were  fo  conflrued.  So  here,  "  for  want 
"  of  fuch  IfTue"  means  all  their  Children.  The  Devife  is  to 
*'  Every  Son  and  Sons  of  Charles  Duckenjield  the  Father,  by  his 
*'  then  Wife  J  and  for  want  oi  fuch  Iffue,"  then  to  William 
Hiilton,  &c. 

As  to  the  Cafes  cite  J  from  i  Ro.  Abr.  and  Moore  52. — The 
Words  of  the  Will  are  there  clear,  full,  and  plain;  and  were  con- 
flrued according  to  their  natural  Import :  But  they  do  not  apply 
to  the  prefent  Cafe. 

As  to  3  Bidjlr.  127.  (the  Cafe  put  by  Mr.  Juftice  Croke)  The 
Reporter  goes  on — "  But  otherwife  it  fliall  be,  where  a  Man  de- 
*'  vifeth  Black-Acre  to  his  eldeft  Son  and  his  Heirs  for  his  Part 
"  or  Portion,  and  White-Acre  to  his  youngeft  Son  for  his  Part 
"  (omitting  Heirs  :)  yet  here  He  Ihall  have  it  in  thtfame  Manner 
*'  as  the  Other  hath  Black-Acre.^' 

Here,  the  Teftator  having  devifed  **  to  every  Son  and  Sons,  and 
*'  for  want  of  fuch  Iffue," — Such  Iffue  muil  be  applied  to  all  their 
Defcendants :  And  Nothing  hut  taking  an  Eftate  Tail  in  Succef- 
fion  could  anfwer  the  Intention  of  the  Teflator. 

Therefore  William  took  an  Eftate  Tail:  And  confequently,  the 
Recovery  fuffered  by  Him  was  good;  and  the  Heir  at  Law  is 
barred. 

Mr.  Serjeant  Heivitt,  (in  Reply,)  did  not  infift  upon  the  De- 
vife to  the  after-born  Sons  being  void;  but  chofe  to  keep  to  his 
firlt  Point,   "  That  the  after-born  Sons   took  only  for  their  re- 

"  Jpcciive  Lives. 

The  Word  "  Iffue"  is  in  this  Will  ufed  as  a  Word  o{  Pur  chafe 
and  Defcription:  Therefore  it  ihall  not  be,  in  the  fame  Will,  con- 
ftrued  as  a  Word  of  Limitation. 

0  2  Upon 
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Upon  Mr.  Attorney's  Conflruftion,  the  after-born  Sons  would 
have  a  different  and  a  greater  Eftate  than  the  prior-born ;  z^i-z. 
.the  Former,  Tail  general -.,  the  Latter,  (the  prior-born,)  only  Tail 
Male:  Which  could  never  be  the  Intention  of  the  Teftator. 

Therefore  the  Rule  of  Law  ought  to  take  Place,  in  favour 
of  the  Heir  at  Law:  And  the  Judgment  ought  to  be  for  the 
Plaintiff. 

Lord  Mansfield  firfl  ftated  the  Cafe  very  particularly; 
obferving,  that  the  Will  was  written  with  the  Teftator's  own 
Hand;  and  made  in  favour  of  his  Sifter's  Sons  by  her  Hufhand 
CJoarles  Duckenf.eld. 

The  Queftion  is.  What  Eftate  William  took  under'  this  Will. 

Nothing  is  fo  clear,  as  that  the  Conftruftion  muft  be  agree-« 
able  to  the  Intention  of  the  Teftator,  colledted  from  the  Will. 

Whatever  Conftruftion  would  have  been  put  in  William  Hul- 
ton%  Cafe,  if  he  had  been  living,  muft  be  put  now:  For,  fubfe- 
quent  Events  can  not  alter  the  true  Conftrudion.  Therefore  all 
Arguments  in  favour  of  the  Heir  at  Law  are  out  of  the  Cafe  ;  be- 
caule  this  muft  be  confidered  as  a  Queftion  between  prior  and 
lubfequent  Remainder-Men. 

No-Body  can  doubt  of  the  Intention  of  the  Teftator.  'Tis 
too  ftrong,  to  fuppofe  that  He  meant  Nothing  to  the  after-born 
.Sons. 

.  The  Words  of  .the  Will  make  them  indeed  'Joint-tenaiits  ;  But 
'tis  impoffible  that  that  could  be  his  Intention:  For,  this  Tefta- 
tor had  manifeftly  a  Pride  in  his  Family.  He  devifes  feveral 
Things  fpecilically,  to  be  "  kept  for  the  Family";  and  deiires 
Leafes  to  be  renewed  for  the  Benefit  of  the  Family.,  They  are  to 
have  Power  to  make  Leafes  and  Jointures.  What!  are  there  to 
be  fix  or  feven  Jointures,  All  at  once  ? 

It  muft  therefore  be  admitted,  that  They  are  to  take  in  Sue- 
ceffion.  If  lb,  the  other  Circumfcances  muft  be  taken  in,  to  ftiew 
what  Eftate  He  meant  to  give  Them.  And  there  can  be  no 
Doubt,  but  that  He  meant  them  an  Eftate  in  Tail  Male. 

Though  the  Will  is  naritten  with  the  Teftator's  own  Hand, 
He  probably  fo/j/f^  it  from  a  Draught :  And  He  fecms,  by  Mif- 

take. 
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take,*  to  have  omitted  Ibme  Words  which  were  inferted  in  the 
original  Draught. 

In  the  Provifo,  He  recites  enough  to  fliew  that  He  meant  to 
8;ive  it  to  the  after-born  Sons  in  Tail  Male,  as  He  had  done  to 
the  other  Sons. 

I  never  had  the  leafl:  Doubt  but  that  the  Teftator  intended  the 
fame  Eftate  to  thefe  after-born  Sons,  by  Analogy,  as  He  had  given 
to  the  prior-born. 

Mr.  Juftice  WiLMOT  alfo  declared,  that  He  had  not  the 
leaft  Doubt.  He  conjeftured,  that  the  Caufe  of  the  Variation 
between  the  Pevifes  to  the  born  and  unborn  Sons  of  Charles 
Ditchenfield  was.  That  the  Drawer  of  the  Will  conceived  he 
could  not  give  to  an  after-born  Son  for  his  Life,  and  graft  a  Li- 
mitaticn  upon  it  to  another  Perfon  not  in  being,  for  Life. 

Jf  the  Teftator  had  intended  the  latter  to  be /^r  Life,  He 
would  have  faid  fo :   But  He  left  it  to  the  general  Difpofition. 

But  whatever  the  Words  are.  Is  it  poflible  to  imagine  that  He 
intended  to  difmherit  his  onan  Nephews,  for  the  Sake  of  Strangers; 
after  He  had  adopted  thefe  Nephews,  as  his  own  Sons,  for  the 
Support  of  his  Family?  All  the  Provifions  tend  to  prove  the  con- 
trary, moll:  clearly.  He  certainly  meant  Them  to  take  fuccef- 
Jively,  and  not  jointly.  He  could  never  mean,  that  They  fhould 
all  live  in  the  Family-Houfe  together,  or  make  fcveral  concurrent 
Jointures. 

■"  For  want  oi  Jiich  Iflue"  means  "  for  want  of  Heirs  Male 
"  of  the  Body":  And  this  is  the  true  Conllrudtion. 

This  Cafe  mufl  be  confidercd'as  if  the  Controvcrfy  was  between 
the  after-born  Son,  and  thtjirjl  Remainder- Man:  So  that  the  Plain- 
tiff's being  Heir  at  Law,  and  all  Arguments  in  his  Favour  on 
that  Account,  are  out  of  the  Cafe. 

Mr.  Juftice  Yates  likewife  declared.  He  had  no  Doubt. 
He  took  Notice,  that  this  fecond  Argument,  was  allowed  on  Ac- 
count of  the  Value  of  the  Ellate  in  Queftion;  not  of  any  Doubt 
that  the  Court  entertained  about  their  Decifion. 

It  can  not  be  fuppofed,  that  the  Teftator  meant  a  Ay}  Benefac- 
tion .to  thefe  unbo7-n  Nephews,  than  to   the  three  Devii'ees,  his 

Nephews 
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Nephews  who  were  in  Being.     The  Claufes  and  Circumftances 
prove  his  Intention  to  be  equal  and  the  fame  to  All. 

Per  Cur.  moft  clearly  and  unanimoufly. 

Judgment  for  the  Defendant. 

Silk    verfus   Rennett,    Un.   &'c.  Saturday  17 

■'  Nov.  1764. 

SI  R  Fletcher  Norton,  Attorney  General,  moved  for  an  At- 
tachment againft  the  Commiffioners  of  the  Cowt  of  Confcience 
in  Londo?2y  for  proceeding  in  this  Caufe,  and  iffuing  an  Execution 
againft  Rennett,  notwithllanding  his  having  ferved  Them  with  a 
Writ  of  Privilege. 

The  Queftion  was.  Whether  the  Court  of  Confcience  in  Lon- 
don, (the  Old  City-Court,  not  under  the  new  Adts)  can  proceed 
in  a  Complaint  brought  before  them  againft  an  Attorney,  who 
has  ferved  Them  with  a  Writ  of  Privilege. 

The  Court  refufed  the  Motion.  For,  this  Court  of 
Confcience  has  a  mixed  Jurifdiftion,  as  well  equitable  as  legal : 
They  proceed /ecundum  c^quum  et  bonuni;  (which  the  Recorder 
attefted.)  And  (as  Lord  Mansfield  obferved)  the  very  Principle 
upon  which  thefe  Courts  of  Confcience  are  founded,  is,  "  that 
"  it  is  not  worth  while  for  the  Plaintiff  to  be  at  the  Ex- 
*'  pence  of  bringing  his  Aftion  in  z.fuperior  Court  for  fuch  a  tri- 
"  fling  Sum." 

Therefore  The  Court  held,  That  the  Writ  of  Privilege 
did  not  lie :  And  confequently,  the  Commiffioners  had  a  Power 
to  proceed  upon  the  Complaint  brought  before  Them,  notwith- 
llanding their  being  ferved  with  One. 

Lord  Mansfield  obferved  alfo,  That  in  the  prefent 
Cafe,  there  was  the  lefs  Reafon  to  make  a  Precedent  of  this  Kind; 
as  it  appears  upon  Rennett  the  Attorney's  own  Affidavit,  *'  That 
"  he  was  liable  to  pay  the  Money." 

Per  Cur. 

Take  Nothing  by  the  Motion. 


Part  IV.  Vol.  IIL  4U  Hawcs, 
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Hawes,  Executrix^  ver/us  Saunders. 

H  E   Queftion  was,  "  Whether  an  Executor  (hall  f>ay  Cojfs 
"  upon  a  Judgment  of  Non   pros." 


It  came  before  the  Court  in  fuch  a  Form  as  may  occafion  fome 
Puzzle,  if  not  particularly  attended  to,  in  refped  of  the  Places 
of  Plaintiff  and  Defendant  being  reverfed :  For,  as  I  take  it,  the 
Executrix  was  Plaintiff  in  the  firft  Adion,  and  Defendant  in  the 
fecond ,'  the  State  of  the  Fads  being  (as  far  as  I  could  colled 
them)  as  follows. 

The  Executrix  brought  the  original  Adion  ;  and  was  non- 
frosd  for  want  of  declaring  within  Time.  The  Attorney  for  the 
original  Defendant  came  to  the  Mafter,  to  fign  the  Judgment  of 
Non-pros,  as  in  z  common  ordinary  Cafej  although  the  Plaintiff 
had  brought  the  Adion  with  an  Acetiam  as  Executrix :  And  the 
Clerk,  of  the  Judgments,  as  a  Matter  of  Courfe,  without  being 
apprized  of  the  Plaintiff's  being  an  Executrix  or  fuing  as  fuch, 
taxed  Cop  againft  Her. 

Upon  this  Judgment  of  Non-pros,  'with  Costs,  the  original 
Defendant  brought  an  Adion  againft  the  Original  Plaintiff;  and 
fo  became  Himfelf  Plaintiff  in  this  fecotid  Adion. 

Whereupon,  Mr.  Stowe,  on  Behalf  of  the  Executrix,  moved 
for  a  Rule  to  be  made  upon  the  Plaintiff  in  this  fecond  Adion, 
for  Him  to  fhew  Caufe,  "  Why  further  Proceedings  in  this  Jccond 
*'  Adion  fhould  not  be  ftayed,  with  Cofts":  And  in  the  mean 
Time,  further  Proceedings  therein  were  ftayed. 

On  Wednefday  the  nth,  of  "July  laft,  Mr.  Dumiing,  on  Be^ 
hzXi  oi  Saunders,  the  Defendant  in  the  firft  Adion,  but  now  be- 
come Plaintiff  in  the  fecond,  ihewed  Caufe  j  And  infifted  "  That 
♦*  an  Executor  being  non-pros  d  is  liable  to  pay  Cofts." 

This  is  entirely  the  Executor's  oivn  Fault:  And  an  Executor 
is  only  intitled  to  this  Privilege,  in  Cafes  where  the  Fault  is  not 
his  Own. 

For  this  Reafon,  He  fhall  pay  Cofts  for  not  going  on  to  Trial 
according  to  his  Notice  given. 

He  cited  Mr.  Cooke  s  Book  of  Pradice  in  C.  B.  and  Barnes's 
Notes  in  C  B.  Part  2.   p.  107.    Ogle,  Executor,    -c.  Moffat — 

♦"'  That 
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""  That  a  Plaintiff  making  wilful  Default,  fliall  pay  Coils  for  not 
"  going  on  to  Trial;  though  He  fues  as  Executor." 

So,  in  the  Cafe  of  Eaves  v.   Mocato,   i   Salk.  tia.*     It  was'.f^,^.^-^- 

»  ■^     *  Cited  in 

holden  **  that  an  Executor  fhall  pay  Cofts  for  not  going  on  to  i  saik.  zo;. 
"  Trial  according  to  his  Notice ;  though  He  ihall  not  pay  Cofts  '"ofe  cor- 
rf  a  Non-faitr  '■'^'■^'y- 

His  proper  Method   would  have   been,    to  have  dif continued 
lus  Adlion:  In  w^hich  Cafe,  He  would  +  not  have  been  liable  to  + ^'^^ '^^ 

^    n  Note  below. 

pay  Colts. 

'  Mr.  Stowe,  contra,  would  have  had  it  underftood,  "  that  not 
"  going  on  to  Trial  according  to  his  Notice,"  was  the  fingle  In- 
ftance  in  which  an  Executor  fhould  pay  Cofts:  And  He  cited 
Baynham  v.  Matthews,  2  Strange  871.  where  an  Adminiftrator 
had  Leave  to  difcontinue  without  Cofts. ;{:  \  Yet  fee  Mr. 

Seijea,nt 
Sayer's  Law  of  Cofts,  87.  who  cites  a  fubfequent  Cafe,'"  that  an  Executor  who  has  Leave  to  dlfcon- 
"  tinue,  Tnvjl pay  Cofts;  the  Difcontinuance  being  always  made  neceffary  by  fome  Default  of  his  own." 
Rep.  Pr.  in  C.  B.  79.  Haydon  f.  Norton,  Mich.  6  G.   2. 

And  V.  ante,  p.  1451.  Harris,  Executor,  a-.  Jones,  H.  1764.  B.  R.  where,  the  giving  an  Executor 
Leave  to  difcontinue  was  holden  difcretionary  ;  and  was  refufed,  unlefs  he  would  confent  to  pay  Cofts. 

Mr.  Juftice  Yates  obferved,  that  the  Cafe  of  a  Non- 
pros, and  that  of  a  Difcontinuance  differ.  The  former  arifes  from 
the  Executor's  own  Delay:  And  therefore  He  thought,  and  fo 
alfo  did  Lord  Mansfield,  "  that  it  was  fimilar  to  the  Cafe 
**  of  his  not  going  on  to  Trial  according  to  his  Notice."  However, 

The  RuiE  was  enlarged. 

On  Saturday  17th.  November, 

Mr.  Stowe,  on  Behalf  of  the  Executrix,  now  faid,  There  was 
,  no  Neceffity  to  fign  a  Judgment  of  Non-pros,  becaufe  (there  being 
no  Declaration)  the  Defendant  might  have  got  Himfelf  difcharged 
for  want  of  Profecution  within  two  Terms. 

Lord  Mansfield — The  Privilege  of  Executors  is  too 
great  already.  They  ought  to  be  properly  informed,  before  they 
bring  Adtions.  The  Diftindion  made  between  a  Difcontinuance 
znd  z.  Non-pros,  is  a  very  good  One:  It  is  very  reafonable  that 
the  Executrix  y7;oz/A/ pay  Cofts  in  the  prefent  Cafe. 

Rule  discharged. 

So  that  the  Determination  of  the  Court  was,  *'  That  an  Exe- 
*'  cutor_/7W/ pay  Cofts  of  a  iVo«-PROs."     But 

4  An 
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An  Executor  does  not  pay  Cofls  upon  a  A'b/z-SuiT.  V.  Cro. 
Jac.  229.  Haywarth  v.  David. 

Note — The  two  late  Protonotaries  of  C.  B.  Sir  George  Cooke, 
and  Mr.  Borrett,  held  and  afted  differentlyy  upon  the  prefent 
Queflionj  {i.e.  Vi^onz  No?i-pros .) 

This  Court  now  put  it  upon  the  Foot  of  the  Laches  in 
the  Executor;  this  being  a  Non-pros,  for  want  of  declaring  in 
due  Time. 

So  an  Executor  fliall  pay  Cofts,  if  He  does  not  go  to  Trial, 
after  having  given  Notice  of  Trial. 


Monday,  19  CoiTibe,    Efqi    vcrfus  Pitt. 

Nov.  1764.  '  ^  -^ 

See  the  former  Branches  of  this  Cafe,  in  Pages  1335  and  1423. 

TH  E  Defendant  having  anfwered  over ;  and  the  Caufe  ha- 
ving been  now  tried,  and  a  Verdid:  found  for  the  Plaintiff, 
but  fubjedt  to  the  Opinion  of  the  Court — 

Sir  Fletcher  Norton,  Solicitor  General,  had,  upon  Thurfday  the 
loth.  of  Nove?nber  1763,  moved,  on  Behalf  of  the  Defendant, 
"  that  the  Verdidl  might  be  entered  up  for  the  Defendant:"  Re- 
ferving  (by  Confent  of  the  Plaintiff's  Counfel)  the  Liberty  of 
making  a  future  Motion,  either  for  a  new  Trial,  or  in  Arreft  of 
Judgment. 

At  prefent,  He  infifted  upon  three  Objedlions  againft  the  Ver- 
di(5t  for  the  Plaintiff:  viz. 

ill.  That  the  Plaintiff  had  given  no  Evidence  to  fhew  "  that 
**  the  Perfons  bribed  or  attempted  to  be  bribed  ivere  Voters, 
"  (/.  e.  had  a  Right  to  vote,)  at  the  Ti>ne  of  the  Offence  being 
"  committed." 

2d.  That  it  did  not  appear  by  any  Evidence  given,  "  that  Lord 
"  Egmont  (who  was  charged  to  be  a  Candidate,  and  for  whom 
*'  thcfe  Perfons  were  to  give  their  Votes)  was  then  declared  a 
*«  Candidate." 

3d.  That  the  Charge  was  for  bribing  or  attempting  to  bribe 
them  to  vote  for  Mr.  Lockyer  and  the  EarlofEgmotit,  by  Name  : 
Whereas  the  Evidence  went  no  farther  than  to  prove  "  that  the 

"  Bribe 


Mich.  Term  9  Geo.  i  B.  R.  1587 

"  Bribe  was  given  or  offered,  to  induce  them  to  vote  for  Mr. 
"  Lockyer  and  his  Friend"  (generally,  and  without  naming  either 
Lord  Egmont  or  any  other  Friend  in  particular.)  So  that  there 
is  a  Variance  between  the  Charge  in  the  Declaration,  and  the 
Evidence  brought  in  Proof  of  it:  And  the  Evidence  is  not  fuHi- 
cient  to  fupport  the  Charge. 

And  he  then  obtained  a 

Rule  to  fhew  Caufe. 

But  afterwards,  upon  Mo?iday  the  ^Sth.  oi  May  iy6^. 

The  Court  thought,  and  the  Counfel  agreed,  that  this 
was  a  hard  Adtion,  as  the  Defendant  had  already  been  puniflied, 
'\nJome  Degree,  upon  the  *  Information :  And  therefore  the  Mo-  *  ^' ■  ante» 
tion  then  went  off,  to  fee  if  the  Matter  could  not  be  comprized;  P"  '^''°* 
to  which,  the  Counfel  on  both  Sides  feemed  very  well  inclined. 

However,  the  Parties  could  not  agree  upon  any  Compro- 
mife;  the  Defendant  being  unable  or  unwilling  to  pay  more  than 
50  /.  which  the  Plaintiff  was  not  content  to  accept.      Whereupon 

Caufe  was  now  fhewn  by  Mr.  Serjeant  Davy,  Mr.  Serjeant 
Burland,  Mr.  JJlmrJl,  and  Mr.  Popham.  They  thus  anfwered 
the  Objections — 

III:,  The  Plaintiff  was  -f  not  obliged  to  prove  "  that  thefe  Per-  t  V.  Bum  v. 
"  fons  had  a  Right  to  vote":  It  was  enough,  "  that  they  did  vote." '^.^"'IT:/''^ 

T^i     •      T>  ■    ;  ,  ^  ,•  ,  ,     °  ,-Ui     ...       -^   ,,  the  Maiden 

Then-  Right  to  vote  was  not  traverjable.  Their  bemg  allowed  to  Caufcs  in 
vote,  was  Evidence  proper  to  be  left  to  a  Jury,  of  their  Right  to^-B. 
vote.  The  Defendant  has  admitted,  that  they  had  a  Right  to 
vote :  His  Agreement  was  made  with  them,  upon  the  Foot  and 
Admiffion  of  their  having  fuch  a  Right;  and  tliey  have  acftually 
exercifed  it,  by  voting.  The  Subjlance  is  proved :  The  Circiim- 
Jiances  are  immaterial,  i  Salk.  284.  Gallaway  v.  Sufach.  2  Ro. 
Abr.  Tit,  T^rial,  p.  651,  707.  708, 

2d,  It  is  not  at  all  material,  "  Who  were  the  Candidates  de- 
**  clared  at  that  Time."  It  is  an  immaterial  Allegation,  not  ne- 
ceffary  to  be  proved:  Utile  fer  inutile  rion  vitiatiir.  It  is  not  Suh- 
ftance;  but  only  a  Circuwjlance  not  necelfary  to  be  proved;  as  in 
Batfon  et  al.  v.  Sayer.  i  Stra.  728,  And  this  is  a  Charge,  not 
for  a  private,  but  for  a  Public  Offence :  And  it  is  juft  the  fime 
Offence  with  regard  to  the  Public,  Whether  Lord  Egmont  was  then 
declared  a  Candidate,  or  not.  One  of  the  two,  (Mr.  Lockyer,) 
was  certainly  then  declared  a.  Candidate:  And  this  was  undoubtedly 
a  Bribe  "  to  vote  for  One  of  the  Candidates."  This  alone  was 
criminal,  within  the  Ad. 

Part  IV.  Vol.  III.  4X  3d,  The 
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3d.  The  Bribe  was  proved  to  be,  "  to  vote  for  Mr.  Lockyer:' 
The  Reft  was  immaterial,  and  therefore  unneceffary  to  be  proved. 
It  had  been  fufficient,  if  the  Charge  had  only  been,  "  that  the 
"  Bribe  was  to  induce  the  Perfon  bribed  or  attempted  to  be 
•'  bribed,  to  vote  for  Mr.  Lockyer  alone :"  For,  the  corrupting 
to  vote  for  Either,  is  a  Crime  whicli  the  Aft  of  Parliament  in- 
tended to  punifli.  Befides,  It  appeared  in  Evidence,  "  that  Lord 
"  Egmont  was  that  Friend  of  Mr.  Lockyer  s,  for  \\hom  the  cor- 
"  rupted  Perfon  was  to  give  his  Vote."  So  that  He  was  properly 
thus  defcribed ;  and  it  is  tantamount  to  the  Witneffes  liaving 
named  Him  by  -Name. 

Sir  Fletcher  Norton  (now  Attorney  General)  and  Mr.  Dun- 
ning, premifing,  that  this  was  a  Sort  of  Criminal  Convi(ftion,  and 
in  a  ievere  Adtion  for  thrice  500/.  proceeded  to  fupport  the 
Objedions, 

I  ft.  The  Plaintiff  alledge^,  in  his  Declaration,  "  That  Mr. 
Lockyer  and  Lord  Egwont  had  declared  themfclves  Candidates ; 
"  And  whilj}  they  were  Candidates,  the  Defendant  Pitt  bribed 
•'  White,  ivho  had  a  Right  to  vote  &c,  to  give  his  Vote  for 
"  them."  As  the  Plaintiff  has  averred,  *'  that  the  Defendant 
"  bribed  this  Man,  who  had  a  Right  to  vote,"  It  was  incumbent 
"  upon  Him  to  prove,  "  that  the  Man  had  fuch  Right,  at  the 
*'  Time  of  his  being  bribed."  If  he  had  no  Right,  nor  claimed 
any,  It  was  no  Offence  within  the  Ad.  They  have  not  charged 
any  Thing  about  his  claiming  a  Right,  nor  put  the  Offence  upon 
that  Foot:  They  have  tied  themfelves  up  to  his  having  fuch  a 
Right,  by  alledging  "  that  he  had  a  Right  (Sc."  And  this  never 
was  referred  to  the  Decifion  of  the  Jury:  Their  Verdidl  was 
given  upon  our  mutual  Confent  "  to  refer  the  Points  of  Law  to 
"  the  Court."  Whatever  Offence  they  jnight  have  charged  the- 
Defendant  with.  He  certainly  is  not  proved  guilty  of  the  Offence 
as  it  is  charged.  The  Evidence  was  contrary  to  the  Allegation. 
They  ought  to  ha\^e  proved  "  that  at  the  Time  oi  being  bribed, 
"  He  had  -i.  Right  to  vote."  Whereas,  the  Evidence  was,  "  that 
"  at  that  Time  he  had  no  Right  to  vote  ;  but  wlis  to  acquireOwQ 
''  in  future,  by  40  Days  Refidence."  The  Poll  was  indeed  pro- 
duced, to  Ihew  f  that  he  had  voted."  But  his  fubfequcnt  voting 
don't  prove  "  that  he  had  a  Right  to  vote,  at  the  Time  when  the 
Bribe  was  a;iven. 

2d.  They  ought  alfo  to  have  proved  "  that  Lord  Egmont 
**  had  declared  Himfelf  a  Candidate  at  the  Time  when  the  Bribe 
•*  was  given  or  offered."  For,  they  have  alledged  in  their  De- 
claratioii,  that  it  was  done  *'  Whiljl  Mr.  Lockyer  and  He  were 

Can- 
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*'  Candidates."  They  ought  to  have  proved  this  Allegation,  as 
they  have  fet  it  forth.  They  ihould  have  proved  it  to  be  the 
fame  Offence  as  they  have  defcribcd  ;  and  with  fo  much  Certainty 
and  Precifion,  that  the  Defendant  might  be  able  to  plead  "  au- 
**  terfoitz  acquit,"  in  cafe  of  another  Aftion's  being  brought 
againft  Him  tor  it.  The  Bribing  "  i^biljl  Lord  Egmont  ivas  a 
*'  CiDuIidate,"  is  the  Offence  here  charged  :  And  t]:iis  could  not 
be  pleaded  to  an  Ai^tion  for  bribing  &c,  at  another  Time,  when 
he  was  not  a  Candidate.  It  is  a  material  Jubjhintial  Part  of  the 
Charge :  And  the  Defendant  might  have  traverfed  that  he  did  it 
it'bilji  they  were  Candidates.  In  tadl.  Lord  Egmont  was  fo  far 
from  being  a  Caiididale  at  that  Time,  tliat  He  was  not  then 
thought  of. 

3d.  The  Flaintiff  alledges  in  his  Declaration,  "  that  the  Bribe 
■"  was  to  induce  White  to  vote  for  Mr.  Lockyer  and  Lord  Eg- 
*'  want."  It  w-as  incumbent  upon  Him  to  prove  this,  as  laid. 
But  this  he  neither  did  do,  nor  could  do  :  For,  in  Truth,  it  was 
uncertain  at  that  Time,  who  Mr.  Lockyer  s  Fi-iend  would  be ; 
And  Lord  Egmont  was  not  fo  much  as  thought  on.  It  was  im- 
polhblc,  therefore,  that  the  Term  ■"  Mr.  Lockyer  s  Friend," 
could  mean  or  be  applied  to  any  particular  Perfon;  much  lefs,  to 
Lord  Egmont. 

Lord  Mansfield — The  Defendant  was  convidfed  upon  an 
Information  granted  by  £i>^  Court,  for  thisy^w^i?  Offence:  And 
when  the  Court  gave  Sentence  upon  it,  they  confidered  Him  as 
remaining  Jlill  liahk  to  the  Forfeitures  and  Difabilities  directed  by 
the  Act  of  Parliament,  and  to  the  Civil  Adtion  which  might  be 
brought  upon  that  Aft;*  As  the  Time  limited  for  commencing*  v.  ante, 
Profecutions  upon  it  was  not  then  expired.  The  Court  will  P-  '34^'^- 
jiever  interpofe  again,  by  way  of  Information,  ivhiljl  the  Matter 
remaiiis  open  to  the  civil  Adfion.  However,  in  this  Man's  Cafe 
it  did  fo  happe-n  :  And  the  Hardlhip  of  his  being  doubly  punilhed 
for  the  fame  Offence  had  fome  Weight  at  the  Ailizes,  in  not 
leaving  the  .Matter  to  the  Jury.  "  The  fame  Inclination  has  ope- 
rated with  Us  here  :  And  We  willied  a  Coinpromife.  This  Widi 
is  now  defperate:  I  am  forry  for  it.  But  ii-nce  it  is  fa,  The  Law 
mufl  have  it's  Courfe:  We  mull  not  make  a  Precedent  in  Oppa- 
£tio.n  to  the  Statute. 

I  have  no  Doubt,  as  to  any  o?  the  three  Objedions  that  have 
been  made.  In  penal  Aftions,  the  material  Fact  mufl  be  charged  : 
And  a  Fad:  mufl  be  proved  in  fuch  a  Manner,  that  All  thofe 
Confequences  will  follow  the  Verdid,  which  ovght  to  attend  it. 
But  Aggravations,  and  all  Circumflances  that  do  not  vary  the  Of- 
fence, are  out  of  the  Cafe,  as  to  the  Neccflity  of  proving  them. 
I  A  Man 
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ill.  Objeft.  A  Man  who  has  given  Money  to  Another  for  his  Vote,  fhall 
not  be  admitted  to  fa_v,  "  that  fuch  other  Perlbn  had  no  Right 
*'  to  vote."  However,  it  appears  that  this  Perfon  had  a  Right 
"  to  vote  J  unlefs  he  lliould  lofe  it  by  Non-Refidence  :  And  He 
appears,  upon  the  Poll,  to  have  adtually  voted. 

2d.  Objeft.  •"  Candidate"  is  a  vague  Term :  No  certain  Idea  is  fixed,  by 
Law,  to  it.  But  Mr.  Lockycr  was  certainly  a  Candidate:  And 
this  was  a  Bribe  to  induce  White  to  vote  for  Hi})i,  at  leaft.  Surely, 
ajking  a  Vote  for  a  Man,  is  enough  to  make  Him  a  Candidate. 
Lockyer  was  clearly  a  Candidate  Himfelf :  And  the  Bribe  v/as, 
"  to  vote  for  Him  and  his  Friend." 

3d.  objca.  The  Bribing  to  vote  for  One  or  Both  or  Either  of  thefe  Perfons, 
is  Criminal  within  the  Adt:  And,  if  proved,  is  fufficient.  And 
here  it  is  proved,  '*  that  the  Bribe  was,  to  give  his  Vote  for 
"  Mr.  Lockyer" 

Therefore,  upon  the  Whole,  the  Verdidt  ought  to  ftand. 

Mr.  JufHce  Wilmot  (who  tried  the  Caufe)  owned.  He 
had  wiflied  for  an  Accommodation ;  Becaufe  the  Man  would  be, 
twice  puniflied  for  the  fame  Offence;  though  that  upon  the  cri- 
minal Information  was  inflided  with  Lenity,  on  Account  of  the 
Man's  remaining:  ftill  liable  to  a  civil  Adtion. 

As  to  the  Objedlions,  He  faid,  He  had  not  nor  had   had  any 
Doubt,  in  the  leaft  Degree. 

1.1.  Objca.  The  giving  White  the  Bribe  for  his  Vote,  admits  his  having  a 
Right  to  vote  :   And  it  was  proved  by  the  Poll,  "  that  he  did  vote." 

^'^'lobjeft.       There  is  no  real  Variance  between  the  material  and  fiibftantial 
"^    *  Charge,  and  the  Evidence.     The  material  and  fubilantial  Charge 

is  Bribing  this  Man  "  to  vote  for  Mr.  Lockycr  and  Another,  at 
"  the  Eledtion."  The  material  Offence  is  Bribing  to  give  a  Vote 
for  Mr.  Lockyer  then  a  Candidate:  And  I  think  it  is  pointed  out 
fo  certainly,  that  it  might  be  pleaded  in  Bar  to  any  other  Adtion 
brought  for  the  Offence  of  bribing  at  this  Eleclion. 


'Es    expreffed  the  like  Sentiments  with 
Vlr.  Jultice  Wilmot.     He  thought  it  a      '' 


Mr.  Juflice  Yati 
Lord  Mansfikld  and  Mi 

Refiedlion  upon  the  Plaintiff's  Humanity,  to  proceed  with  Ri- 
gour fop  a  fecond  Punifhmerit  for  the  fame  Offence.  But  He  had 
no  Difliculty  as  to  the  Force  of  the  Objedlions. 

4  A  Right 
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A  Right  to  vote  is  adtnitted,  by  bribing  Him  tt)  give  his  Vote.  «ft-  Objeft. 
And  it  was  proved  by  the  Poll,  "  that  the  Man  did  vote":  Which 
is  a  Prefumption  of  his  having  a  Right  to  Vote.     But  it  is  to- 
tally immaterial,  "  Whether  he  had  a  Right  to  vote,  or  not;" 
becaufe  the  Adl   of  Parliament  fays*,   "  that  if  any  Perfon  who*  V.  zG.  z. 
"  hath  or  claimeth  to  Imvc,  or  hereafter  Ihail  have  or  claim  to'^"^'^'^' 
"  have  any  Right  to  vote  &c,  Ihall  take  &c;  Or  if  any  Perfon 
i'  &c,  fliall,  by  &c,  corrupt  or  procure  any  Perfon  or  Perfons  to 
*'  give  his  or  their  Vote  or  Votes  &'c:"  And  this  Man  certainly 
claimed  a  Right  to  vote,  and  did  vote. 

Such  a  Traverfe  as  has  been  mentioned,  "  that  the  Defendant  ^d.  Objea. 
"  did  not  give  or  offer  the  Bribe  njchiljl  thefe  Perfons  were  Candi- 
*'  dates,"  would  have  been  bad;  becaufe  it  would  not  apply  to 
the  material  Oftence. 

Id  cerium  efi  quod  certum  reddi potejl.  The  Earl  of  Egmont  was  3d.  Objea. 
known,  at  the  Time  of  the  Ele<ition,  to  be  the  Other  Candidate. 
The  Offence  defcribed  by  the  Statute  is  "  Corrupting  or  Procu- 
-"  ring  any  Perfon  or  Perfons  to  give  his  or  their  Vote  or  Votes 
"  in  any  RleSlion  of  any  Member  or  Members  to  ferve  in  Parli- 
"  ament:  -f-  And  the  Crime  and  the  Penalty  are  th.t  fame,  whe~  t  v.  §6, 
ther  the   Bribe   be   given  "  to   vote  for  0?ie,"  or  "  to  vote  for^'^'^^''" 

_,      ,   ,,       rr^,  ..°^.,,  ,         ,  .,_^,  taken  tog 

"  Both.       This  is  not  io  tied  down  by  the  particular  Delcnption,  then 
that  a  Recovery  in  this  Adlion  could  not  be  pleaded  in  Bar  to  an- 
other Aftion  for  bribing  at  this  Eledion.     For,  it  might  be  fb 
pleaded  in  Bar :   And  the  Fad  might  be  identified  to  be  the  fame, 
hy  proper  Averments. 

Per  Cur.  unanimoufly.. 

This  Rule  was   discharged  ; 

And  the  Verdict  ordered  to  stand. 

But  Liberty  was  referved  (as  is  abovementioned  to  have 
been  agreed)  for  the  Defendant's  Counlel  to  move  either 
for  a  new  Trial,  or  in  Arreft  of  this  Judgment. 

And  they  afterwards  moved  for  a  New  Trial, 

V.  poflyi/^i'^- 

Part  IV.  Vol.  III.  4  Y  Oulton 
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Nof'^'A'"  Oulton,  the  Younger,   verfus    Perry. 

MR.  Barnes,  on  Behalf  of  the  Defendant,  moved  to  ftay  the 
Plaintiff's  Proceedings,  upon  an  Affidavit  "  that  the  De- 
*'  fendant  owed  the  Plaintiff  only  Nine  ShiWrngs";  and  cited  the 
Cafe  oi  Mnchin  v.  Robin/on,  Tr.  28  G.  2.  B.R:  where  the  Pro- 
ceedings were  ll:ayed,  becaufe  the  Caufe  of  Ad:ion  was  fo  trifling, 
being  only  for  20s.  It  was  therefore  holden  to  be  vzfra  Dig?ii- 
tatem  Curia. 

Per  Cur.  and  Mafler  Owen — There,  it  appeared  upon  the  very 
Fdce  of  the  Declaration.  Here,  the  Plaintiff  demands  more ; 
The  Defendant  alledges  it  to  be  lefs :  The  Court  cannot  try  the 
^lantiim,  upon  Affidavit.  The  Diftindlion  is.  Where  it  appears 
upon  the  Face  of  the  Declaration,  or  not. 

Motion  denied. 

N.  B.  Mafter  Owen  faid,  that  Lord  Hardwicke  had, 
at  firfl,  made  fome  Rules  of  this  Kind ;  but 
afterwards,  would  not  make  any  more. 


ThurOay.az  Mciietonc   verfiis  Atliavves. 

Nov.  1764.  J 

'^  H  IS   was  an  Acftion  by  a  Ship-wright  for  IFork  and  La- 
bour done  and  Materials  provided,  in  repairing  the  Defen- 
dant's Ship.      And    the    Queftion  was,   "  Whether   the  Plaintiff 
•'  was  intitled  to  recover,  under  the  following  Circumftances." 

The  Ship,  bring  damaged,  was  obliged  to  put  back,  in  Order 
to  be  repaired  in  Dock;  and  was  to  have  gone  out  of  the  Dock  o;i 
a  Sunday:  In  the  Interim,  "viz.  on  the  Day  before,  and  when 
only  3  Hours  Work  was  wanting  to  complete  the  Repair,  a  Fire 
happened  at  an  adjacent  Brew-houfe,  and  was  communicated  to 
the  Dock ;  and  the  Ship  was  burnt. 

N.  B.  It  was  the  Ship-wright's  own  Dock:  And  the  Owner 
of  the  Ship  had  agreed  to  pay  Him  5/.  for  the  life  of  it. 

This  Cafe  was  argued  on  I'ucfday  the  13th.  of  this  Month  by 
Mr.  Murphy,  for  the  Plaintiff^  and  Mr.  Dunning,  for  the  De- 
fendant. 

For 
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For  the  Plaintiff,  it  v/as  infifled  that  He  was  not  anfwerable 
for  this  Event,  which  happened  without  his  Negled  or  Default; 
unlefs  there  had  been  fome  fpecial  Undertaking. 

Indeed,  a  Tenant  is  bound  to  provide  the  Landlord  as  good  a 
Houfe,  in  Cafe  of  it's  being  burnt,  f/'He  Covenants  to  deliver  up 
the  Houfe  to  Him  again,  in  as  good  Repair  as  it  was  then :  Upon 
fuch  2i  fpecial  Undertaking,  an  Acflion  would  lie;  but  not  other- 
ivife.     Doctor  and  Student,  Dialogue  2.   Chap.  4. 

In  the  Cafe  of  Waggoners  and  Common  Carriers,  they  are 
bound  to  anfwer  for  the  Goods  againll  all  Events,  but  Adls  of 
God,  and  of  the  Enemies  of  the  King.  2  Ld.  Rayjn.  909.  Coggs 
V.  Bernard,  i  Strange  128.  Amies  v.  Stcvais.  And  a  Gaoler  is 
excufable  from  Efcapes  in  thofe  Cafes  :  i  Ro.  Abr.  808.  pi.  r,  6. 
And  in  like  Manner,  where  it  is  the  Ad  of  God,  the  Perfon  who 
has  the  Cuflody  of  another  Man's  Property,  is  excufed. 

The  Plaintiff  here  was  a  general  Bailee,  only:  Therefore  not 
chargeable,  i  Injl.  89-  He  was  only  obliged  to  keep  it  as  he 
would  keep  his  Own. 

The  Cafe  of  Coggs  v.  Bernard  in  2  Ld.  Rayf7t.  909.  over- 
rules Southcote's  Cale  in  4  Co.  84. 

Even  a  Pawn  remains  the  Property  of  the  original  Owner. 
2  Str.  1 187.  Sir  John  Hartopp  v.  Hoare:  The  Plaintiff  was  con- 
fidered  as  a  mere  Bailee,  for  fafe  Cuftody  only. 

In  Infurances  made  by  Merchants,  it  is  ufual  to  infert  Docks. 
The  Men  were  on  board  of  this  Ship  :  (though  that  makes  no 
Difference. ) 

The  Plaintiff  therefore  was  not  anfwerable  for  this  Lofs  of  the 
Ship.  And  if  the  Plaintiff  be  not  liable  for  the  Lofs  of  the  Ship, 
He  is  intitled  to  be  paid  for  his  Work  and  Materials.  The  Ma- 
terials muft  be  confidered  as  having  been  delivered.  The  Mer- 
chant always  pays  5/.  for  the  Hire  of  a  Dock :  And  fo  He  agreed 
to  do  in  this  Cafe.  And  thefe  Materials  Were  delivered  on  board 
his  Ship  in  this  Dock. 

When  Tithes  are  fet  out,  they  are  thereby  vefted  in  the  Parfon; 
And  He  may  maintain  Trefpafs  for  any  Injury  done  to  them. 

The  Defendant  might  have  fold  this  Ship,  while  it  was  in  the 
Dock;  and  thefe  Materials  would  have  been  Part  of  it:  The 

fixing 
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fixing  them  to  the  Ship  was  a  Delivery  of  them.  The  Adjundl 
muft  go  with  the  Subjedt.  Dr.  Coivell,  in  treating  of  the  va- 
rious Modes  of  acquiring  Property,  is  of  this  Opinion. 

Mr.  'Dunning,  contra,  for  the  Defendant. 

The  Queftion  is,  "  Whether  the  Plaintiff  is  intitled  to  be  paid 
«'  by  the  Defendant  for  tbcit  Work  and  Labour  from  which  the 
"  Defendant  neither  did  nor  could  reap  any  Advantage." 

The  Plaintiff  was  obliged  to  redeliver  the  Ship  fafej  having 
undertaken  to  repair  it. 

The  Defendant  has  had  no  Benefit  from  the  Plaintiff's  Labour  or 
Materials ;  neither  was  the  PlaintilT's  Undertaking  cotnpktely 
performed. 

Carriers  and  Hoy-men  can  not  be  intitled  to  be  paid  for  car- 
rying Things  that  perilh /^t'/o/T  they  are  delivered:  Nor  Jewellers, 
for  fetting  a  Jewel,  that  is  deflroyed  before  it  is  fet.  So  a  Tay- 
lor; where  the  Cloth  is  deftroyed  before  the  Suit  is  linifhed.  So,' 
of  any  iinfinij]:ed  incomplete  Undertaking. 

As  there  is  no  exprefs  Agreement  to  fupport  this  Adion,  the 
Court  will  not  imply  any. 

Mr.  Murphy — in  Reply.  As  to  the  Defendant's  not  having 
had  the  Benefit  of  the  Repair — There  is  no  Reafon  why  the  Ship- 
wright fhould  not  be  paid  for  his  Work  and  Labour  ^vA  Materials. 
Digejl,  Title  de  Negotiis  ge/iis.  The  Defendant  might  have  in- 
fured  his  Ship. 

Nothing  can  be  due  to  a  Carrier  or  Hoyman,  till  the  Delivetj 
of  the  Goods  at  the  dcftined  Place.  But  thefe  Materials  were 
Jclivered;  and  the  Work  and  Labour  actually  done. 

Suppofe    a  Horfe    fent  to  a   Farrier's   to   be  cured,    is   burnt 

in  the  Stable  before  the  Cure  is  completely  effefted  :  Shall  not 
the  Farrier  be  paid  for  what  He  has  already  done  ? 

A  Pawn-Broker,  if  the  Pawn  is  deflroyed  by  the  Ad:  of  God, 
fliall  recover  the  Money  lent. 

Lord  Mansfield — This  is  a  defperate  Cafe  for  the  De- 
fendant (though  compafTionate :)  I  doubt  it  is  very  difficult  for 
him  to  maintain  his  Point.  Befides,  it  is  flated,  "  that  He  paid 
"  5/.  for  the  life  of  the  Dock." 

2  Mr. 
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Mr.  Justice  Wilmot — So  that  it  is  like  a  Horfe  that 
a  Farrier  was  curing,  being  burnt  in  the  Owner's  onjun  Stable. 

Mr.  Attorney  General  being  retained  to  argue  it  for 
the  Defendant — 

The  Court  offered  to  hear  a  fecond  Argument  from 
Him,  if  He  thought  He  could  maintain  his  Cafe;  but  feemed  to 
think  it  would  be  a  very  difficult  Matter  to  do  it. 

Mr.  Attorney  General  appeared  to  entertain  very  little 
Hope  of  Succefs :  However,  He  delired  a  Day  or  Two  to  con- 
iider  of  it.     But 

Mr.  Recorder   now  moving  "  that  the  Pojlea  might  be 
"  delivered  to  the  Plaintiff" — 

The  Attorney  General  did  not  oppofe  it. 

And  a  Rule  was  made  accordingly. 

That  the  Pojiea  be  delivered  to  the  Plaintiff. 


Svvann  verfus  Broome.    ■  wednerday, 

•'  Z8N0V.1764. 

THIS  came  before  the  Court,  upon  a  Writ  of  Error  from 
the  Court  of  Common  Pleas,  upon  a  Common  Recovery  fuf- 
fered  there. 

By  Confent,  the  Error  afiigned  was  in  this,  "  that  the  Day  of 
"  the  Return  of  the  Writ  of  Summons  was  on  Sunday  the  13th. 
"  oi May  1750:  On  which  faid  13th.  'Day  o'i  May,  Edisard  Swann 
♦*  the  Younger,  Tenant  in  Tail  Male,  and  Vouchee  in  the  Com- 
"  mon  Recovery,  died  without  IJJ'ue  Male  of  his  Body." 

On  3d.  July  ij6i\.,  the  Cafe  was  argued,  by  Mr.  Serjeant 
Hewitt  for  the  Plaintiff,  and  Mr.  Walker  for  the  Defendant; 
And  on  the  9th.  of  November  ij6(),  by  Mr.  Blackjione  for  the 
Plaintiff,  and  Mr.  Serjeant  Glynn  for  the  Defendant. 

The  Court,  from  the  Beginning,  fliewed  a  ftrong  In- 
clination to  fupport  the  Recovery,  ifpofiible. 

The  Queflions  were  tioo : 
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ift.  "  Whether  the  Judgment  could  relate  to  the  EfToin-Day  of 
"  the  Term,  or  to  any  Diiy  prior  to  the  13th.  of  May,  the  EfToin- 
*'  Day  of  the  Reiuni." 

2d.  "  Whether,  by  Law,  a  valid  Judgment  could  pofTibly  be 
"  given  ou  the  Day  of  the  Return,  being  Sunday." 

The  Arguments  at  the  Bar  were  of  great  Length;  and 
every  Authority  relative  to  judicial  Proceedings  upon  a  Sunday, 
ranfacked  on  both  Sides :  But  it  would  be  of  no  Ufe,  now,  to  re- 
port them  at  large. 

Lord  Mansfield  now  delivered  the  Refolution  of  the 
Court,  "  That  the  Recovery  was  l?ad;  becaufe  no  Judgment  could 
be  fuppofed  to  be  given  before  the  Death  of  the  Tenant  ip  Tail. 
"  That  this  Judgment  could  not  relate  to  the  Jirji  Da:  of  the 
"  Term ;  becaufe  it  could  not  be  given  before  the  Return  of  the 
**  Writ  of  Summons,  which  appears  by  the  Record  to  be  in  the 
"  Term.  That  it  could  relate  only  to  the  E//oin-Day  of  the  Writ 
"  of  Summons,  which  was  upon  a  Sunday,  On  which  Sunday,  the 
"  Tenant  in  Tail  died." 

His  Lordship  alio  gave  the  Reafons  upon  which  this 
Opinion  was  grounded  :  Which  were  fomewhat  to  the  following 
EfFeft. 

This  is  a  Writ  of  Error  upon  a  Judgment  in  the  Court  of  Co7n- 
mon  Pleas  in  a  Common  Recovery.  The  Fadt,  as  it  appears  upon 
the  Record,  is,  "  That  the  Writ  of  Summons  was  returnable  at 
*'  a  Return-Day  within  the  Term :  And  the  Tenant  in  Tail  died 
"  upon  the  EJJ'oin-Day  of  that  Return  j  which  Eflbin-Day  hap- 
"  pened  on  a  Sunday."    This  is  All  that  is  necellary  to  be  ftated. 

Though  Common  Recoveries  are  now  confidered  as  Common 
Affurances,  yet  they  muft  be  conduded  and  completed  accord- 
ing to  certain  Ceremonies  and  Solemnities  which  bear  Analogy  to 
the  Proceedings  in  real  Adtions:  And  the  want  of  fuch  necellary 
Ceremonies  and  Solemnities  invalidates  a  Common  Recovery,  as 
much  as  the  Want  of  a  third  Witnefs  invalidates  a  Will  of  Lands. 

A  Judgment  relates  to  the  Elibin-Day  of  the  Term,  iinlefs  any 
Thing  appears  upon  the  Record  to  the  contrary,  flievving  "  that 
*'   the  Judgment  can  not  have  that  Relation." 

If  the  Tenant  in  Tail  was  alive  when  the  Judgment  was  given 
or  may  be  luppofed  to  have  been  given,  fuch  Judgment  is  ^ood: 
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If  not,  then  it  is  a  bad  Judgment,  becaufe  given  after  the  Death 
of  the  Tenant  in  Tail. 

Where  it  appears  upon  the  Face  of  the  Record,  that  the  Re- 
lation could  not  be  to  the  EJ/oin-Day  of  the  Term,  but  to  zfubfe- 
quent  Day,  the  Prefumption  of  fuch  Relation  muft  ceafe ;  becaufe 
it  can  not  poflibly  be  fuppofed  or  intended  '<  that  it  -nas  given 
"  upon  that  Day,"  when  it  appears  upon  the  Face  of  the  Re- 
cord impoffible  that  it  could  be  fo. 

Where  any  fuch  Matter  is  apparent  upon  the  Face  of  the  Re- 
cord,  the  Judgment  then  relates  o?ilyJbfar  back,  as  it  may,  con- 
fjlently  with  the  Record,  be  intended  or  fuppofed  to  relate. 

If  the  Eflbin-Day  of  this  Writ  of  Summons  had  been  upon  a 
Week-Day,  the  Judgment  would,  by  Relation,  \\A.ve  hzca  \  good 
One  J  becaufe  it  might  then  have  been  intended  or  fuppofed 
"  that  it  was  really  given  upon  the  Day  to  wliich  it  related." 

But  this  Eflbin-Day  of  the  Writ  of  Summons  is  upon  a  Sun- 
day:  And  from  thence  the  Objedion  arifes ;  it  being  infifted,  on 
the  Part  of  the  Plaintiff  in  Error,  "  that  Judgment  could  not  be 
"  given  upon  a  Sunday." 

It  is  clear,  that  if  the  Court  could  not  ft  on  a  Sunday,  it  would 
be  impoffible  for  this  Judgment  to  have  been  given  before  the 
Death  of  the  Tenant  in  Tail :   For,  He  died  upon  that  Sunday. 

The  Angle  Queftion  therefore  is,  "  Whether  the  Court  can  ft 
on  a  Sunday,  and  give  a  valid  Judgment. 

No  exprcfs  dired  Authority  has  been  cited  in  Proof  of  the  Af- 
firmative Side  of  this  Queftion.  Thofe  Authorities  that  have  been 
urged  in  Support  of  it,  have  been  only  Argumentative ;  from 
whence  fuch  a  Conclufion  might,  as  it  is  faid,  be  drawn. 

But  the  Hijiory  of  the  Law  and  Ufage,  as  to  Courts  of  Juflice 
fitting  on  Sundays,  makes  an  End  of  the  Queftion. 

Anciently,  the  Courts  of  Juftice  did  fit  on  Sundays. 

The  FaSl  of  this,  and  the  Rcafons  of  it,  appear  in  Sir  Henry 
Spelman'i,  Original  of  the  Terms. 

It  appears  by  what  He  fays.  That  the  Ancient  Chriftians  prac- 
■tifed  this.      In  his  *  Chapter  of  Law-Days  among  the  firft  Chrif- ' 
tians,  ufing  all  Times  alike.  He  fays,  "  The  Chriftians,  at  firft, 

"  ufed 


c.  3.  p.  75. 


159^  Mich.  Term  9  Geo.  ^.  B.  R. 

"  ufed  all  Days  alike  for  hearing  of  Caufes ;  not  fparing  (as  it 
"  feemeth)  the  Sunday  it  felf."  They  had  two  Reafons  for  it. 
One  was,  in  Oppofition  to  the  Heathens ;  who  were  Supcrftitious 
about  the  Obfervation  of  Days  and  Times,  conceiving  fome  to  be 
ominous  and  unlucky,  and  Others  to  be  lucky:  And  therefore 
the  Chriftians  laid  alide  all  Obfervance  of  Days.  A  fecond  Rea- 
'  fon   they   alfo  had  :   Which  was,   by  keeping  their  own  Courts 

always  open,  to  prevent  Chriflian  Suitors  from  reforting  to  the 
Heathen  Courts. 

•  V.  c.  4.  But  in  the  Year  517,  a  *  Canoti  was  made,  "  Quod  nullus 

^'  ^  ■  **  Epifcopus  vel  infra  pofitus  die  Dominico  Caufas  judicare  prae- 

"  fumat."  And  this  Canon  (for  exempting  Sundays)  was  ratified 
in  the  Time  of  Theodojius ;  who  fortified  it  with  an  Imperial  Con- 
flitution  :  "  Solis  die,  (quern  Dominicum  redte  dixere  Majores,) 
"  omnium  omnino  litium  et  negotiorum  quiefcat  intentio."  The 
■whole  Canon  is  alfo  decreed  verbatim,  in  the  Capitulars  of  the 
Emperors  Carolus  and  Ludovicus. 

There  are  likewife  feveral  other  Canons  taken  Notice  of,  in 
■fV.c.  5.  Sfelma7i\  Original  of  the  Terms. -f-  One  of  them  was^  made  in 
^■^  '''''■  the  Council  of  Tribwy,  about  the  Year  895:  "  Nullus  Comes, 
"  Nullufque  omnino  Secularis,  diebus  Dominicis,  vel  Sanftorum 
"  in  feftis,  feu  Quadragelima^,  aut  Jejuniorum,  Placitum  habere, 
"  fed  nee  Populum  illo  prasfumat  cohercere."  Another  of  them 
■was  made  in  the  Council  Erpfurd  in  the  Year  932;  and  after- 
awards  became  general,  upon  being  taken  into  the  Body  of  the 
Canon  Law,  by  Gratian:  And  Sir  Henry  Spelman  takes  it.  He 
fays,  to  be  One  of  the  Foundation-Stoncs  to  our  Terms.  *'  Pla- 
"  cita  fecularia  Dominicis  vel  alijs  feftis  diebus,  feu  etiam  in 
"  quibus  legitima  Jejunia  celebrantur  fecundum  Canonicam  In- 
"  ftitutionem  minime  fieri  volumus."  It  goes  on,  and  appoints 
Vacations.  But  thefe  Vacations  were  enlarged  by  the  Council  of 
St.  Medard:  "  Decrevit  Sandla  Synodus,  ut  a  Quadragefima  ufque 
**  ad  0(5lavam  Pafchse,  et  ab  Adventu  Domini  ufque  ad  Odavam 
*'  Epiphanias,  necnon  in  Jejunijs  quatuor  temporum,  et  in  Li- 
"  tanijs  majoribus,  et  in  diebus  Dominicis,  et  in  diebus  Rogati- 
"  onum  (nifi  de  Concordia  et  Pacificatione)  Nullus  fupra  facra 
■"  Evangelia  jurare  prsfumat."  By  which  Expreflion  is  meant, 
that  no  Caufes  fliould  be  tried,  or  Fleas  holden,  on  thofe  Days. 

I  V.  c.  7,8.  Thefe  Canons  were  received  and  adopted  by  our  Saxon  Kings.;}; 
and'c  g  "^"'^  Edivcjrd  the  ConfclTor  made  the  following  Conllitution  :  || 
p.  79.  "  Ab  Adventu  Domini  ufque  ad  Oftabas  Epiphanix,  Pax  Dei 

II  v.Leg.Ed.  <<  e(  S-andtce  Ecclefiic  per  omne  Regnum  j   Similiter,  a  Septuage- 
0"  •  <^- 9-    (c  jjjjja   ufque   ad   Odabas    Pafchsj    Item,   ab  Afcenfione   Do- 

<*  mini    ufque   ad   Odlabas   PentecoAes;    Item,  omnibus   diebus 

"  quatuor  temporum ;  Item,  omnibus   Sabbatis  ab  Hora  nona, 

4  "    ET 
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"    ET     TOTA    DIE    SEQJJENTI    USQUE    AD   DIEmLun^;    Item, 

"  Vigilljs  &c" 

Thele  Canons  and  Conflitutions  were  All  conjirmed  by  William 
the  Conqueror  and  Henry  the  Second  j  '^  and  lb  became  Part  of*  ^-  '^^  '"• 
the  Coinman  Lain)  of  England.  p'  8°"_ 

Afterwards,  in  fucceeding  Times,  there  happened  feveral  Alte- 
rations and  Relaxations.     The  Statute  o^  I'/ejhmnJler  the  -|-  firll,  t  iEd.i. 
and  other  Statutes,  were  made  to  this  Purpofe  ;   And  Ufage,  or'^' 5'' 
perhaps  pofitive  Laws  not  now  extant,  difpciifed  with  other  Days 
that  were  formerly  unjuridical. 

The  Mirrour  of  Juflices  J  fays,  "  Abufion  eft  que  tient  Pleas  ^  '^•.  ?•  *  '• 
"  per  Dimenchesy  ou  per  auters  jours  defendus,  ou  devant  le  Soleil  ""^"  *"' 
"  levie,  ou  nodantre,  ou  in  diflioneft  lieu." 

Lord  Coke,  in  his  2d.  Inftitute,  p.  264.  commenting  upon 
W.  I.  r.  51.  fays,  "  In  the  Common  Law,  there  be  Dies  juridici, 
♦'  and  Dies  non  juridici.  Dies  non  juridici  funt  Dies  Dominici, 
"  the  Lord's  Days,  throughout  the  whole  Year." 

In  Dyer  168.  pi.  17.  upon  a  Judgment  given  in  the  Connnon 
Pleas'  in  a  Scire  Fa-cias  upon  a  Recognizance,  Error  was  affigned 
in  that  the  Tefte  of  the  Scire  Facias  was  upon  a  Sunday,  which  is 
not  Dies  juridicus  in  Banco;  the  Tefte  being  the  28th.  of  No- 
vemher,  which  happening  that  Year  on  Sunday,  the  Term  did 
not  end  till  the  29th. 

In  Sir  William  Jones  156.  Becloe  v.  Alpe,  upon  an  Information 
in  the  Exchequer,  for  ingrofling  Butter  and  Cheefe,  contrary  to 
the  Statute  of  5,  6  E.  6.  and  a  Verdidl  and  Judgment  againrt  the 
DefcMidanc,  and  a  Writ  of  Error  brought  by  Him  in  the  Exche- 
quer Chamber  to  reverfe  it,  and  a  Reference  of  it  by  the  Court  to 
Hutton  and  Jones;  The  firft  Error  afligned  was  *'  that  the  In- 
"  formation  was  exhibited  in  Court  on  the  13th.  of  O£lober, 
."  which,  in  that  Year  (20" _7^^.  i.)  was  a  Sunday  and  therefore 
"  not  Dies  Juridicus^  But  it  was  refolved  by  Hutton  and  Jones, 
"  that  it  was  good  :  For,  although  it  was  not  Dies  Juridicus  for 
"  the  Award  of  any  Judicial  Procefs,  or  to  tnake  an  Uniry  of  any 
"  Judgment  on  Record,  yet  it  was  good  for  accepting  an  Infor- 
"  mation  upon  a  Special  Law  ;"  (of  which  Kind  of  Informations 
many  Precedents  were  Ihewn.)  And  upon  Hutton's,  delivering 
his  own  and  Jones's  Opinion  to  the  Court,  they  aftirmed  the  hrft 
Judgment,  notwithftanding  the  Errors.  But  at  the  fame  Time 
that  thefe  two  Judges  held  it  good  for  accepting  an  Information 
upon  a  Special  Law,  they  laid,   "  that  Sunday  was  not  a  Dies  Ju- 
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**  ridicus  for  the  ana ar ding  of  any  "Judicial  Procefs,  nor  for  etiter- 
"  ing  any  judgment  of  Record."  The  awarding  of  Procefs,  and 
the  giving  of  Judgment,  are  Judicial  A.Qs ;  and  therefore  can  not 
be  fuppofed  to  be  done,   but  ivhilji  the  Court  is  adlually  fitting. 

As  to  Writs  being  returnable  on  Sundays— 

Writs  were  formed  in  thofe  Times  when  the  Courts  of  Juftice 
might  fit  on  Sundays:  And.  thefe  antient  Returns,  which  were 
not  improper  when  the  Writs  were  firft  formed,  have  continued 
ever  iince,  without  being  altered  in  fucceeding  Times.  The  Ca- 
nons did  not  at  all  interfere,  fo  as  to  make  any  Alteration  in  them: 
For  the  Canons  extend  their  Prohibition  no  further  than  againfl; 
awarding  Procefs  and  giving  Judgment,  and  fuch  like  ABs  of 
Court,  on  Sundays.  So  that  the  Writs  have  continued  in  their 
primitive  Form :  But  7io  Bujinefs  can  be  done  by  the  Court,  //// 
Monday.  The  Day  of  their  being  aSlually  returned,  is  therefore 
as  artainly  known,  as  if  the  Writs  were  made  returnable  on 
Monday. 

Fitz-Herhert,  in  his  Natura  Bre'vium,  under  the  Writ  de  War- 

•  Old  Edi-    rantia  Diei,*  (to  excufe   the  Default  of  Appearance  in  Court  at 

New  Edition  *^^  ^^7  afligned,  on  Account  of  being  in  the  King's  Service  on 

p.  36.  that  Day,)  fpecifies  One  of  thofe  Writs  in  thefe  Words — "  Rex 

*'  &c.   Sciatis  quod  A.  fuit  in  Servitio  noftro  die  Lun^  in  Craf- 

"  tino  ^linden  Pafcbtv  proxim'  praeterit'j  ita  quod  eo  die  interelle 

"  non  potuit  loquelas  quae  eft  inter  &c." 

In  12  Edw.  4.  8.  b.  pi.  22.  upon  a  Demurrer,  in  an  A6lion 
of  Trefpafs  brought  by  the  Prior  of  Lantony,  Pigott  faid  "  If  the 
"  Day  of  a  Return,  fcili'cet  the  ^arto  die,  falls  in  die  Dominica, 
"  no  Court  fhall  be  holden,  but  in  the  Day  following." 

As  to  the  Praftice  of  giving  Notice  "  to  appear  on  the  Sun- 
"  day"— 

The  Anfwer  is,  That  ivMlJl  the  Courts  did  Jit  upon  Sundays, 
the  Notice  muft  follow  the  Practice  then  in  Ufe  j  and  mull:,  of 
Confequence,  be  given  for  appearing  on  the  Sunday:  But  noiv, 
that  old  Practice  "  of  their  actually  lifting  upon  Sundays"  being 
altered  and  at  an  End,  thefe  Notices  muft  nece/Tarily  relate  to  the 
■Monday,  when  the  Courts  do  lit,  and  before  which  Day  they  can- 
not lit ;  and  therefore  the  Defendant  can't  be  milled  by  having 
Notice  given  Him  "  to  appear  on  the  Sunday." 

As  to  the  Obfervation,  "  that  the  Courts  of  Juftice  have  never 

*'  been  reftrained  by  Att  of  Parliament,  from  fitting  on  Sutidays; 

4  "  and 
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and  that  the  29th,  of  C.  2.  c.  7.  does  not  extend  to  giving 
*♦  Judgments" — 

It  was  needlefs  to  reftrain  them  from  it  by  Adl  of  Parliament. 
They  could  not  do  it,  by  the  Canons  anciently  received,  and 
made  a  Part  of  the  Law  of  the  Land :  And  therefore  the  reftrain- 
ing  them  from  it  by  Adl  of  Parliament,  would  have  been  merely 
nugatory.  But  Fairs,  Markets,  Sports  and  Paftimes,  were  not 
unlawful  to  be  holden  and  ufed  on  Sundays,  at  Cofn?non  Law  : 
And  therefore  it  was  requifite  to  cnaft  particular  Statutes,  to  pro- 
hibit the  Uie  and  Exercife  of  tbem  upon  Sundays,  as  there  was 
Nothing  elie  that  could  hinder  their  being  continued  in  Ufe. 

In  Mackalleys,  Cafe,  in  9  Co.  *  It  was  objedted,  that  Sunday  *  V.  p.  66.  b, 
"  is  not  Dies  Juridicus ;  and  therefore  no  Arreft  can  be  made  in 
«'  it:  And  every  One  ought  to  abftain  from  fecular  Affairs  upon 
"  that  Day."  But  it  was  anfwered  and  refolved,  "  that  no  Ju- 
•'  dicial  A£l  ought  to  be  done  in  that  Day :  But  ?ninijierial  Adts 
"  may  be  lawfully  executed  in  the  Sunday." 

It  has  been  faid,  "  that  a  mere  ideal  Relation  to  Sunday  could 
"  not  come  within  the  Notion  of  a  Profanation  of  the  Day;  As 
"  it  is  only  a  Fidion  of  Law,  not  founded  upon  an  aftual  Fa(2: 
"  of  the  Court's  really  fitting  and  giving  Judgment  upon  that 
"  Day." 

But  the  Anfwer  to  this,  is,  that  if  it  be  impojible  for  the  Court 
to  Jit  on  a  Sunday,  then  there  can  be  no  fuch  Relation :  For,  an 
abfolute  Impoflibility  can  not  be  fuppofed. 

It  has  been  faid,  "  that  the  Tenant  in  Tail  had  done  all  that 
*•  was  ejfentialiov  Him  to  do:  The  Reft  was  only  Form." 

The  Anfwer  is — The  Law  requires,  as  ejfentially  nece/fary  to  va- 
lidate a  Common  Recovery,  certain  Forms,  Solemnities  or  Cere- 
monies that  have  Analogy  to  real  Suits :  It  makes  thefe  Requi- 
fites  abfolutely  and  eflentially  neceffary  to  the  Completion  of  it. 
And  //'//  it  is  completed,  it  is  7to  Recovery,  no  Conveyance  :  The 
Tenant  in  Tail  has  not  regularly  and  properly  executed  the  Con- 
veyance by  which  he  would  cut  off  the  Intail,  defeat  his  own  Iffue, 
and  bar  the  Remainders.  A  Conveyance  not  properly  executed 
is  the  fame  as  no  Conveyance  at  all.  Here,  He  died  before  the 
Return  of  the  Writ  of  Summons,  and  before  he  either  did  or 
could  appear  to  it :  For,  though  the  Writ  is,  in  V/ords,  made 
returnable  on  the  Sunday,  yet,  as  the  Court  could  not  fit  gn 
Sunday,  He  could  not  poiiibly  appear  to  it  before  Monday. 

On 
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On  the  Face  of  this  Record,  it  is  manifeft,  that  the  Tenant  in 
Tail  could  r.ot  have  appeared  till  Monday:  And  no  Judgment 
could  be  given  againft  Him  ////  He  had  appeared.  It  is  impoffi- 
ble  therefore  that  this  Judgment  could  be  given  before  Monday. 
But  He  died  on  Sunday.  Confequently,  the  Judgment  appears  to 
have  been  in  faft  given  after  the  Death  of  the  Tenant  in  Tail. 

We  are  very  forry  to  find  Ourfelves  obliged  to  reverfe  a  Com- 
mon Recovery,  upon  fuch  an  Objedtion  to  it:  And  We  have 
Ibuggled  hard,  to  try  if  it  could,  by  any  legal  Means,  be  fup- 
ported.  But,  notwithflanding  our  Inclinations  to  fupport  it,  We 
can  not  help  declaring  our  Opinion,  "  That,  in  Point  of  LcnVf 
this  Judgment  is  erroneous,  and  ought  to  be  reverfed." 

Judgment  reversed, 

A  Writ  of  Error  was  brought  in  Parliament  upon  this  Judg- 
ment: And  after  hearing  it,  upon  the  2d.  of  May  1766,  the 
Lords  propofed  the  following  Queftion,  which  was  put  to  the 
Judges,  viz. 

<  "  Whether  the  Recovery  is  good  or  erroneous;  The  Return- 
*'  Day  of  the  Writ  of  Summons  being  on  Sunday  the  13th. 
"  Dayof  Af^^;  on  which  Day,  Edward  Swann  the  Younger  died." 

The  Lord  Chief  Baron  delivered  the  unanimous  Opinion 
of  the  Judges,  '*  that  the  Recovery  is  erroneous." 

Ordered  and  adjudged.  That  the  Judgment  of  the  Court 
<:)i  King's  Bench  be  affirmed;  And  that  the  Record  be  7rw//- 
ted;  to  the  End  fuch  Proceeding  may  be  had  thereupon,  as  if  no 
fuch  Writ  of  Error  had  been  brought  into  this  Houfe. 


The  End  oi  Michaelmas  Term  1764,     5  G.  3. 
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Timmins   verfus    Rowlifon.  Friday,  j; 

•z  Ian.  176c. 


Jan.  1 76 J. 


f    §    ^  HIS  was  a  Cafe  referved  from  the  laft  Lent  Aflizes  for 
the  County  of  Stafford. 


It  was  an  Adion  in  Replevin,  for  taking  the  Plain- 
tiff's Goods,  Cattle,  &c. 

The  Defendant  avowed;  firfl.  For  that  He  was  feifed  in  Fee, 
of  the  Locus  in  quo:  And  that  the  Cattle  were  Damage-feafant 
there.  Secondly,  That  the  Defendant  was  feifed  in  Fee;  And 
on  6th.  April  1760,  demifed  to  the  Plaintiff  for  one  Year  from 
the  5th.  of  the  fame  Month  oi  April,  at  the  yearly  Rent  of  19/. 
10 J.  payable  Half-yearly,  on  loth.  OBober  and  5th.  April:  And 
that  the  Plaintiff  entered,  and  held  under  that  Demife  till  the  5th. 
oi  April  iy6i.  That  before  the  faid  5th.  oi  April,  to  wit  on 
the  iff.  of  January  1761,  the  Plaintiff  gave  Notice  to  the  De- 
fendant, "  that  he  would  quit  and  deliver  up  Poffeffion  of  the 
"  Premiffes  on  the  faid  5th.  o^  April  1761":  But  He  did  not  quit, 
purfuant  to  fuch  Notice;  but  Ikld  over  till  the  loth.  of  Oblober 
in  the  fame  Year.  That  the  yearly  Value  of  the  Premiffes  was 
19/.  \os.  And  fo  avows  for  19/.  \os.  being  double  tht  Value 
of  the  Premiffes  for  Half  a  Year  ended  upon  the  faid  loth.  of 
OSlober  1761. 

■  The  Plaintiff,  in  Bar  to  the  Jirjl  Part  of  the  Avowry,  pleaded 
a  Demife  from  the  Defendant,  of  the  Locus  in  quo,  for  One  Year 
from  the  ^th.  oi  April  1760;  and  fo  from  Year  to  Year,  as  long 
as  Both  Parties  fhould  pleafe:  Under  which  Demife,  he  right- 
fully put  in  his  Cattle,  and  placed  his  Goods  and  Chattels  there; 
And  the  Defendant  wrongfully  took  them.  And  as  to  the  fccond 
Part  of  the  Avowry,  He  pleads  the  like  Demife ;  and  travcrfes 
Part  IV.  Vol!  III.  5B  "  that 
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"  that  He  gave  Notice  to  the  Defendant  to  quit  and  dehver  up 
"  the  Poffeffion  of  the  faid  Premiffes  on  the  faid  5th.  of  April 
*'   1 76 1,"  as  is  alledgcd  in  the  faid  Avowry. 

The  Avowant,  by  his  Rephcation  to  the  ^r/?  Part  of  the 
Plaintiff  in  Replevin's  Plea  in  Bar  to  the  Avowry,  denies  that  He 
demifed  to  the  Plaintiff  in  Replevin,  in  the  Manner  therein  men- 
tioned: And  Iffue  was  joined  thereupon.  And  as  to  t\\t  fecond 
Part  of  the  laid  Plea  in  Bar,  He  takes  Iffue  upon  the  Tra'verjc. 

The  Caufe  was  tried,  as  above.     And 

It  appeared  in  Evidence,  at  the  Trial,  That  the  Plaintiff  held 
•  the  Premiffes  for  One  Year,  from  the  5th.  oi  April  lybo;  and 
fo  from  Year  to  Year,  as  long  as  both  Parties  fhould  pleafe;  but 
that  fuch  Demile  was  only  by  Parol:  And  that  the  Notice  proved 
to  be  given  by  the  Plaintiff  to  the  Defendant  "  to  quit  on  the 
"  5th.  oi  April  176 1,"  Vv'as  only  2l  parol  One,  and  not  in  Writing. 

A  Verdid  was  found  for  the  Plaintiff,  on  the  firft  Iffue ;  and 
for  the  Defendant,  on  the  fecond  Iffue  (as  to  the  Notice  to  quit,) 
fubjedl  to  the  Opinion  of  this  Court,  upon  thefe  Queffions — 

iff.  Whether  the  Plaintiff  was  liable  to  pay  double  Rent  for 
not  quitting,  after  having  given  a  Notice  to  do  fo,  hy  Parol 
only. 

2dly.  Whether,  as  the  Plaintiff  held  under  a  Parol  Demifc,  as 
Tenant  from  Year  to  Year,  this  is  fuch  a  Holding  as  is  within  the 
Statute  of  1 1  G.  2.  c.  i<^-f-  1 8.  fo  as  to  fubjedt  the  Plaintiff  to  double 
Rent,  for  his  not  quitting  after  having  given  Notice  "  that  he 
"  would  do  fo." 

This  Cafe  was  firft  argued  on  T'liefday  the  13th.  oi  November 
laft,  by  Mr.  AJlmrft  for  the  Avowant,  and  Mr.  Stoive  for  the 
Tenant  (the  Plaintiff  in  Replevin;)  and  again  now,  by  Mr.  Price 
for  the  Avowant,  Mr.  Serjeant  Nares  for  the  Tenant,  the  Plain- 
tiff in  Replevin. 

ift.  Point.  For  the  Defendant  or  Avowant,   Cafes  were  cited  to  prove  that 

Statutes  ought  to  be  conftrued  liberally;  and  that  the  Conftruftion 
Ihould  be  extended  beyond  the  Words  of  the  Preamble,  in  order  to 
advance  the  Remedy  and  fupprefs  the  Milbhief. 

Here,  the  particular  Mifchief  was  the  Inconvenience  to  Land- 
lords, when  their  Tenants  would  not  quit,  after  the  Landlord 
had  agreed  with  Another  Tenant. 

•      The 
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The  double  yearly  Value  under  the  Ad:  of  4  G.  2.  c.  28.*  is*  V.  Sea.  i. 
payable  upon  Notice  given  by  the  Landlord;  and  mull  ho.  fued 
for.    The  double  Rent  under  the  1 1  G.  2.  <:.  ig.-f-  is  upon  Notice  t  V.Scft.iS, 
given  hy  the  Tenant  j  and  may  be  levied,  fiied  for,  or  reco- 
vered, in  the  fame  Manner  as  the  former  Rent. 

Therefore  this  latter  Adl  means  to  remedy  a  fubftantive  Mif- 
chief,  arifing  from  a  Breach  of  Faith  in  the  Tenant.  It  is  not  a 
mere  ijmtual  Remedy  given  by  this  Statute,  upon  the  Tenant' a 
Notice,  as  it  vvas  by  the  former,  upon  the  Landlord'^  Notice. 

The  Ad  of  8  Anne,   c.  14.  is  alfo  in  Favour  of  Landlords. 

This  Ad  of  II  G.  2.   c,  19.  is  not  confined  to  the  Cafe  of 
thofe  Leafes  only,  wherein  the  Tenant  has  Liberty  to  quit  at  the 
End  of  7,  14,  or  2 1  Years :   It  is  general,  "  In  Cafe  '\.  any  Tenant  t  V.  Sea,  i8. 
<'  or  Tenants  fhall  give  Notice  &c." 

The  prefent  Cafe  is  a  Notice  by  the  Tenant.  A  Landlord  can 
not  oblige  his  Tenant  to  give  the  Notice  /;/  Writing:  Therefore 
Notice  by  P^ra/ muft  be  within  the  Remedy  intended.  And  here 
was  Parol  Notice  given  by  the  Tenant,  of  quitting:  Yet  the 
Tenant  did  not  quit. 

2d.  Point.     Whether  this,  being  a  Leafe  by  Parol,  ha  fucb  a  zJ- Point, 
Holding  as  is  within  11  G.  2.  f.  19.   §  18. 

This  is  clearly  a  Leafe  and  a  Holding  within  this  Ad. 

It  is  not  neceflary  that  a  Leafe  fhould  be  a  Deed.  "  Leafe"  is 
fynonymous  to  "  Demife."  Litt.  §  t^y.  They  cited  alfo  i  Strange 
651.  Ryley  v.  Hicks;  and  Sheppard's  Touchftone  of  Common 
Affurances. 

,        It  may  be  objeded,  "  That  this  being  a  j5>tv?/7/ Statute,  it  ought 
I   **'  not  to  be  extended  by  Intendment." 

But  it  is  pro  bono  Publico;  and  therefore  fhall  be  extended  by 
Equity.  Plowd.  36.  b.  exprefsly.  2  InjL  648,  649.  (an  Expo- 
fition  upon  2  Ed.  6.  c.  13.  of  Tithes;)  where  the  Cafe  oi  Heale 
v.  Spratt  is  cited  :  Which  was  adjudged  to  be  Fraud  and  Guile 
within  that  Ad;  although  he  iullly  divided  the  Tithes  within 
the  Letter  of  it. 

This  is  a  Lease,  both  within  the  Words  and  Meaning  of  this 

Statute.     The    Words   are — "  the   Premilics    by    Him    Her   or 

4  '  "  Them 
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"  Them  holden":  And  it  means  to  advance  the  Remedies  of 
Landlords. 

.tft.  Point.  For  the  Plaintiff  in  Replevin,  it  w^as  infifted,  that  all  Ads  of 

Parliament  relative  to  the  fame  Subjedt  muft  be  conftrued  toge- 
ther: And  it  muft  be  fuppofed,  that  the  Parliament  had  the  for- 
.mer  in  view,  when  they  made  the  latter. 

The  II  G.  2.  c.  19.  was  made  in  pari  materia  with  4  G.  2. 
c.  28.  Therefore  they  muft  be  confidered  together,  as  Ofie 
Law  or  one  Syjlem  of  Laws.  The  Title  of  each  is  alike,  very 
nearly. 

The  former  A6t  (4  G.  2.)  requires  Notice  in  Writing.  There- 
fore, on  the  fecond  Adl  (11  G.  2.)  the  Notice  ought  alfo  to  be 
in  Writing.  The  Words  of  this  latter  Ad  are — "  at  a  Time 
*'  mentioned  \n  inch.  Notice;"  and  "at  the  Time  contained 
"  in  fuch  Notice":  Which  Words  fliew,  that  the  Parliament 
muft  have  meant  *'  that  it  ihould  be  a  Notice  in  Writing."  The 
Words — '' Jhall  from  thencefh-ward  Pay" — alfo  fliew  this;  be- 
•  caufe  it  amounts  to  a  new  Contrad:  It  virtually  makes  anew 
Demife,  from  the  Time  of  holding  over ;  and  gives  the  fame 
Remedy  as  for  the  old  Rent.  Therefore  it  is  right  and  reafon- 
able,  that  it  Ihould  be  in  Writing,  as  being  liable  to  no  Incer- 
.tainty. 

P^ro/Notices  muft  be  attended  with  very  great  Inconvenience; 
and  may  be  extremely  dijicult  to  prove. 

Requiring  a  icritien  Notice  would  be  better  both  for  Landlord 
and  Tenant :  It  would  give  the  former  a  clearer  Proof;  and  make 
the  latter  more  cautious. 

To  prove  "  that  thefe  two  Statutes  muft  be  conftrued  together," 
they  cited  i  Ventr.  246.  and  JFallis  v.  Hod/on,  before  Lord 
HnrdwicL',  2i^'Jan.  1740.  and  Rex  v.  Loxdale,  Hil.  31   G.   2. 

1':.  4.  Vol.  1. 
P-  4+7- 

21I.  Point.  As  to  the  2d.   Point — They  inferred  from  the  Words  in   the 

Preamble — "  Landlords  Vv'hofe  Tenants  have  Power  to  determine 
*'  their  Leafes  by  giving  Notice  to  quit  the  Premillcs  by  them 
"  holden,"  That  the  Legillature  had  in  view  only  fuch  Tenants  as 
have,  by  a  Claule  frequently  infcrtcd  in  Leafes,  an  exprcjs  Power 
to  quit,  at  the  End  of  7,  11,  or  14  Years,  upon  giving  Notice  to 
their  Landlords. 

Lord 
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Lord  Mansfit.ld,  upon  the  firft  Argiimen-t,  ordered  it 
to  {land  for  another  ;  because  it  was  a  neio  Queilioii. 

Ulterhis  ConcUhtm... 

His  Lordship,  after  the  fect)*id  Argument,  declared, 
that  He  had  no  Doubt  of  the  true  Conftrudiion,  on  the  former 
Argument. 

,  The  Rule  that  has  been  mentioned,  ofconilruing  Ads  of  Par- 
liament made  in  pari  materia,  is  right:  All  of  tlieiii  otight  to  be 
■  coniidered  as  One  Syjlem. 

But  on  confidering  both  thefe  Ads  together,  it  will  appear, 
•that  though  the  Cafe  intended  to  be  provided  againft  under  the 
former  Ad,  is  both  inconvenient  to  the  Landlord,  and  unjuil:  and 
-vexatious  in  the  Tenant;  Yet  on  the  latter  Ad,  the  Cafe  is  flill 
ftrotiger  againft  the  Tenant,  as  being  more  vexatious,  where  H6 
Himfelf  gives  the  Notice  and  then  departs  from  it. 

And  as  it  is  notorious.,  that  an  infinite  C^antity  of  Land  is  hol- 
den  in  this  Kingdom,  without  Leafe;  Therefore  it  is  an  exten- 
iive  Cafe,  and  proper  to  be  remedied. 

In  the  4  G.  2.  the  Provifion  was  for  thofe  Cafes  where  the 
Landlord  ^ist  the  Tenant  Notice  to  quit.  This  of  the  nth  of 
G.  2.  provides  for  the  Cafe  of  the  1'en ant's  giving  his  Land- 
lord the  Notice  of  his  Intention  to  quit,  and  not  delivering  up 
PoiTeflion  according  to  it.  The  Title  of  the  Ad  is  almoft  the 
.fame  as  the  former..  One  is  "  for  the  more  effedual  preventing 
■"  Frauds  committed  by  Tenants,  and  for  the  more  eafy  Reco- 
'"  very  of  P^ents  ^c";  The  Other,  "  for  the  more  effedual  fecu'- 
-•*  ring  the  Payment  of  Rents^  and  preventing  Frauds  by  Tenants." 

There  is  no  Reafon  to  confine  this  Power  given  to  Tenants  by 
the  latter  Ad,  of  quitting  their  Leafes  upon  Notice,  to  written 
Notices.  The  Words  of  it  are  general :  This  A6t  does  not  fay, 
.that  the  Notice  fliall  be  in  Writing.  The  Lcgiflature  v/erc  then 
•confidering  the  lormer  Ad,  which  'ixjeis  tied  down  to  a  Notice  in 
Writing,  to  be  given  by  the  Landlord;  But  they  purpofeiy  left  it 
out  here. 

It  is  faid,  "  that  Parol  Notice  may  be  very  difficult  to  prove." 
But  the  Difficulty  of  Proof  of  a  Parol  Notice  is  not  a  fufficient 
Anfwer:  For  here,  the  Notice  is  in  fad  traveried  and  proved. 

Part  IV.  Vol.IIL  c  C  'Tis 
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'Tb  clearly  within  the  Words ;  and  'tis  alfo  within  the  Mean- 
ing, and  within  the  Reafon  of  the  Adl ;  and  within  the  Juftice 
of  the  Cafe. 

Mr.  Jufticc  WiLMOT   concurredj  and  was  of  the  fame 
Opinion,  He  faid,  at  the  firft  Argument. 

The  I  ft.  Queftion  is.  Whether  the  Tenant's  Notice  muft  be 
/;/  Writing. 

l^he  2d.  Queftion  is,  Whether  this  is  fuch  a  Tenant  as  to  be 
fubjedl  to  pay  a  double  Rent  for  not  quitting  after  He  has  given 
the  Notice. 

Eirft,  The  Ad  of  the  nth  Year  of  the  late  King  is  penned 
differently  from  that  of  the  4th ;  and  feems  to  have  been  dejigned 
tp,lay.i^,lefs  Reftraint  upon  the  Notice  to  be  given  by  the  Tenant, 
q^  |ii£i , Intention  to  quit,  than  the  former  Ad:  had  laid  upon  the 
Lanidlopd,  in  .obliging  Him  to  give  Notice  in  Writing  to  his  Te- 
nant V  t9,]de)j^ve?  PoiTeflion." 

■  Thus  different  penning  will  appear,  if  you  compare  the  Ads 
tiogether. 

The  former  does  not  give  double  the  Rent,  as  the  latter  does; 
but  "  double  the  yearly  Value  of  the  EJiate";  be  the  Rent  what 
it  will:  (Double  the  Rent  might  not  have  been  an  Equivalent.) 
And  for  that  Reafon,  it  was  neceflary  that  it  fliouW  be  recovered 
by  ASlion,  and  not  by  Dijlrefs. 

The  former  is  worded — "  after  Demand  made,  and  Notice  in 
"  Writing  given."  And  the  Reafon  is  much  ftronger,  for  obli- 
ging the  Landlord  to  give  Notice  /«  Writing,  than  for  obliging 
the  Tenant  to  do  fo:  For  Landlords  generally  can  write  ;  Tenants, 
in  the  Country,  very  feldom  can.  And  there  are  other  good 
Grounds  for  requiring  the  Landlord's  Notice  to  be  in  Writing, 
which  do  not  hold  with  regard  to  the  Tenant's  Notice. 

The  Eafe  or  the  Difficulty  of  proving  is  juft  the  fame,  be  it 
the  One's  Notice,  or  the  Other's. 

It  has  been  faid,  that  the  Expreffions  of  "  mentioned  in  the 
"  Notice,"  and  "  contained  in  the  Notice,"  ihew  that  the  Le- 
giflature  meant  a  Notice  in  Writing.  Now  the  Word  "mentioned" 
is  equivalent  to  "contained"  in  fuch  Notice.  But  neither  of  them 
prove  that  the  Notice  muft  neceffarily  be  in  Writing. 

4  One 
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One  Notice  is  exprcfsly  required  to  be  in  Writing':' The  Other, 
purpofely  (I  beUeve)  ?iot  required  to  be  in  Writin*.'''   '  ' 

Secondly — As  to  the  Queftion  whether  this  C/^  of  Tenants  be 
within  the  Ad:  of  1 1  G.  2.  c.  19.  Sedtion  the  i8th.' 

I  think  them  both  within  the  Preamble,  and  the  enaSling  Part 
of  this  Sedlion.  I  fhould  Jiot  have  cofifined  it  to  the  Preamble, 
even  if  it  had  been  fo  reftained  as  has  been  urged  at  the  Bar,  when 
the  enaSling  Claufe  was  general:  But  the  Preamble  is  not  lb  re- 
ftrained,  as  has  been  fuppofed  j  nor  will  the  Inference  hold,  that 
has  been  drawn  from  it. 

In  the  Country,  Leafes  at  Will,  in  the  JlriSl  legal  Notion  of 
a  Leafe  at  Will,  being  found  extremely  inconvenient,  exift  only 
notionally;  and  were  fucceeded  by  another  Species  of  Contra(5t, 
which  was  lefs  inconvenient.  At  iirft,  it  was  indeed  fettled  to 
be  for  a  Year  certain :  And  then,  the  Landlord  might  turn  the 
Tenant  out  at  End  of  the  Year.  It  is  now  eftabliftred,  that  if  a 
Tenant  takes  from  Year  to  Year,  Either  Party  muft  give  a  rea- 
fonable  Notice,  before  the  End  of  the  Year;  though  that  reafon- 
able  Notice  varies,  according  to  the  Cuftom  of  different  Counties. 

This  Pradlice,  efl:abli(hed  by  Judges  upon  Circuits,  does  make 
them  "  Tenants  having  Power  to  determine  their  Leafes,  by  giving 
"  Notice  to  quit,"  in  the  Words  of  the  Preamble.*  And  it  is  im-  *  ^^^  5  n. 
material,  whether  the  Leafe  be  for  One,  or  more  Years;  or  in 
Writing,  or  not  in  Writing.  But  the  Words  of  the  enabling 
Claufe  are  much  more  large  and  liberal:  The  Words  there  ufed 
are — "  In  Cafe  any  Tenant  or  Tenants  fhall  give  Notice  of  his 
*'  her  or  their  Intention  to  quit  the  Premifles  by  him  her  or  them 
*♦  holden,  at  a  Time  mentioned  in  fuch  Notice ;  and  (hall  not  ac- 
*•  cordingly  deliver  up  the  PolfeiTion  thereof  at  the  Time  in  fuch 
"  Notice  contained;  that  then,  Off."  It  is,  clearly,  equally 
within  the  Mifchief  intended  to^  be  remedied :  And,  I  think  it 
is  within  the  Words  of  the  Preamble.  But,  at  leail:,  it  is  within 
both  the  Words  and  Meaning  of  the  enabling  Claufe. 

Therefore  I  am  of  Opinion,  that  the  Landlord  muft  have  the 
tlouble  Rent. 

Per  \  Cur. — Let  the  Defendant  have  the  Pojlea,        t  Mr- J- De- 

nifon  and 

in  Order  to  enter  up  his  Judgment.    '^^'■-  \  ^f-^l 

^  •'       o  ^vere  BotJi  of 


of 
them  abieiit. 


Peart 
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Peart  and  Another  verjtis  Weftgarth   a^nd  Another. 

UPON  fliewing  Caufe  againft  a  Mandamus  "  to  appoint 
"  four  Overleers  for  the  Whole  Parifli  ol  Starjhope  in  the 
"  County  Palatine  oi Durham  "  The  Queftlon  was.  Whether  the 
feveral  DiArifts  within  it  were  One  entire  Parifli  Townfliip  and 
Village,  within  the  Intent  and  Meaning  of  the  feveral  Statutes 
made  for  the  Relief  of  the  Poor;  and  for  that  Purpofc  have  had 
and  of  Right  ought  to  have  Ont  joint  Appointment  of  Ovcrfeer* 
of  the  Poor,  for  the  joi?it  Relief  and  Maintenance  of  the  Poor 
in  and  throughout  the  Parifh :  Or,  Whether  the  faid  feveral  Di- 
ftrids,  being  divided  into  fix  feparate  Conflableries,  conftituted 
four  dijUnSl  and  feparate  Townfliips  or  Villages,  within  the  In- 
tent and  Meaning  of  13,  14  Car.  2.  f.  12.  §  21. 

It  was,  by  Confent  of  the  Parties,  tried  upon  a  feigned  Iflue 
at  the  lait  Aflizes  at  Durham:  And  a  Verdidl  was  found  for  the 
Plaintiffs  (with  .\s.  Damages  and  40J.  Cofts)  fubjedl  to  the  Opi- 
nion of  this  Court  upon  the  following  Cafe. 

..  Oafe — That  from  43  EU%.  to  9  G.  r.  (1723)  The  Parifh  of 
Stanhope  had  ojie  joint  Appoint7nent  of  Overfeers  of  the  Poor  of 
the  faid  Parifh  ;  and  during  all  that  Time,  the  Poor  of  the  faid 
l^arifli  were  jointly  relieved  and  maintained  by  entire  and  general. 
Rates  upon  the  whole  Parilh. 

During  the  Time  abovementloned,  there  were  4  Church-War- 
dens, and  4  Overfeers  of  the  Poorj  which  4  Overfeers  were  re- 
fpeftively  nominated  out  of  each  of  the  four  Quarters  or  Diftrid:$ 
within  the  faid  Pariih  called  Forcfl  Quarter,  Ncivlandjid.'  Quarter, 
Pc;r/^  Quarter,  and  Stanhope  Quarter;  viz.  One  out  of  Each  oi 
rhele  Quarters :  And  in  each  Quarter,  there  was  one  Church-^ 
Warden  and  one  of  the  laid  Overfeers  who  collefted  the  Poors 
Pvates  in  the  Quarter  or  Diftri<fl  wherein  they  refpedively  refided; 
but  the  Money  colleded  by  the  feveral  Church-Wardens  and 
Overfeers  was  levied  under  One  entire  Afefinent  upon  the  whole 
I^arifli,  and  carried  to  One  general  Fund,  and  was  applied  to  the 
Joint  Relief  of  All  the  Poor  of  the  faid  Pariih. 

The  Parifli  is  20  Miles  in  Length,  from  Eaft  to  Weft;  and 
8  Miles,  at  a  Medium,  in  Breadth.  The  Park  Quarter  is  One 
dijiintl  Confablery;  The  Foref  Quarter,  One;  and  the  Stanhope 
Quarter,  One:  And  the  Nenlandjide  Quarter  confifts  of  3  Con- 
Jlablcriesi  But  thefe  three  Conflableries  compofe  and  are  confidered 
as  One   Quarter  only. 

2  ■  On 
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On  17th.  July,  g  G.  i.  at  the  General  Quarter  Sessions 
holden  at  the  City  of  Durham,  in  and  for  the  County  oi  Durham, 
it  was  ordered,  "  that  the  feveral  Townfliips  or  Conftableries  of 
•'  Stanhope,  Fojlerley,  Newlandjid^,  Eajigate,  and  Wejlgate  fliould 
*«  feparately  maintain  their  own  proper  Poor." 

This  Order  of  Seffions  was  thus  prefaced — "  Forafmuch  as  this 
**  Court  has  been  moved  by  and  on  the  Behalf  of  the  Town(hip 
"  of  Stanhope,  and  alfo  of  the  feveral  Townfliips  and  Conftable- 
**  ries  of  Foster ly,  Newlandfide,  'Eajigate  and  Wejlgate  within 
*'  the  Parhli  of  Stanhope,  That  Each  and  Every  of  them  {hould 
"  and  might  maintain  their  refpedtive  and  proper  Poor  diftindtly 
"  and  feparately  from  Each  Other  and  from  any  other  Part  of 
"  the  Parifli  of  Stanhope;  But  the  faid  Motion  being  oppofed 
"  by  the  Conftablery  of  Forrest  Quarter  within  the  faid  Parish 
"  of  Stanhope,  but  not  by  any  other  Part  of  the  faid  Parifh ;" 
Now,  after  hearing  Counfel,  It  is  ordered,  [iit  fupra-\  Unlefs 
Caufe  be  fhewn  to  the  contrary,  by  the  Conftablery  of  Forrest 
Quarter,  at  the  next  Seffions. 

From  that  Time,  there  have  been  feparate  Appointments  of 
Overfeers  of  the  Poor  for  each  of  the  laid  four  garters  or  Di- 
JlriSls;  and  Each  of  the  faid  Quarters  maintained  their  own  Poor 
feparately,  excepting  that  about  12  Years  ago.  Two  Townfliips 
or  Conftableries  called  Bijhopley  and  Fojlerley,  within  Newlandfide 
Quarter,  feparated  themfelves  from  the  Reft  of  that  Quarter,  and 
have  ever  lince  had  feparate  Overfeers,  and  maintained  their  own 
Poor  feparately. 

The  Cafe  further  ftated,  that  Orders  of  Removal  had  from  Time 
to  Time  been  made  iince  the  Year  1729  to  the  Year  1761  (ex- 
clufive  of  each  of  thofe  Years)  for  the  Removal  of  poor  Perfons 
from  one  of  the  faid  Quarters  or  Diftridls  to  Another  -,  and  Appeals 
made  by  one  Quarter  againft  Another,  concerning  Orders  of  Juf- 
tices  relating  to  the  Poor  of  Each. 

The  Queftion  was  general — "  Whether  the  Plaintiffs  were  in- 
**  titled  to  recover."  But  the  particular  Queftion  debated,  was  — 
Whether  the  feveral  Places  or  Diftridls  were  One  entire  Parifli 
Townfliip  or  Village;  Or,  whether  the  faid  feveral  Places,  being 
divided  into  Six  feparate  Conftableries,  conftitutedy^w  diJlinSl  and 
feparate  Townfliips  or  Villages  within  the  13,  14  C  2.  r.  12. 

This  Cafe  was  firft  argued  on  T'uefday  20th.  November  laft,  b) 
Mr.  Walker,  for  the  Plaintiffs ;  and  Mr.  Dawjon,  for  the  De- 
fendants. 
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Mr.  Walker  argued  againfl  the  Divifion  of  this  Parifli  into  fe- 
parate  Townlhips. 

He  ftated  the  21  ft.  Sedion  of  13,  14  C.  2.  r.  12.  which  diredts, 
that  in  the  Counties  of  Durham  &c,  where,  by  reafon  of  the 
Largenefs  of  the  Parishes,  they  cannot  reap  the  Benefit  of  the  Aft 
of  43  E//Z.  c.  2.  the  Poor  within  every  TownOiip  or  Village  fhall 
be  maintained  and  fet  on  Work  within  the  refpedivc  Townfhip 
and  Village  ;  and  there  fliall  be  yearly  chofen,  according  to  43  E/iz. 
c.  2.  two  or  more  Overfeers  of  the  Poor  within  every  of  the  faid 
Townfliips  or  Villages,  who  fliall  execute  all  the  Powers  for  Re- 
lief of  the  Poor  within  the  faid  Townfliip  or  Village,  as  the 
iliid  Adl  directs. 

And  He  infifted,  that  in  order  to  intitle  themfelves  to  a  Divifion, 
it  muft  h&  fieiim,  "  that  the  Parifh  was  fo  large,  that  they  could 
"  not  otherwife  have  the  Benefit  of  the  43  E/iz-  c.  2."  To  prove 
.  this  He  cited  Rex  -u.  Jufiices  of  Middlefex,  relating  to  the  Inha- 
bitants of  St.  Pancras  and  KentiJJ:  Town,  Tr.  1754.  B.  R.  And 
he  mentioned  a  Cafe  of  Eajl  and  Wejl  Bradjield  near  Sheffield,  in 
TorkJJoire:  And  he  faid,  that  in  Wolfingham  Parifh,  (the  next 
Parifli  to  this,  and  under  the  fame  Circumjlances  of  feven  Con- 
ftableries,)  a  Divifion  was  made  by  Confent;  not  by  an  Order  of 
Seflions. 

It  does  not  appear  that  this  Pariih  cannot  have  the  Benefit  of 
43  EUz.  c.  2.   The  contrary  rather  appears. 

There  are  no  Fad:s  to  warrant  this  Divifion;  nor  can  it  be  fup- 
ported  under  the  13,  14  C  2.  The  Seffions  had  no  Power  to  make 
it.  Neither  the  Sefilons  nor  the  Court  have  Power  to  make  a 
Divifion,  but  upon  Fa£is  which  ihew  the  Parifli  to  be  fo  large 
that  it  cannot  have  the  Benefit  of  the  43d.  o^  El/z.  It  Ihall  be 
prefumed  "  that  that  Adl  /naj  be  put  in  Force"i  unlefs  the  con- 
trary appears. 

He  added,  that  it  comes  out,  upon  Experience,  that  Pariihes 
are  toojmall,  ratheir  than  too  large ;  and  that  the  Legiflature  Ihould 
rather,  upon  Principle,  colled  feveral  into  One,  than  divide  One 
into  feveral  Parts. 

Mr.  Daw/on,  contra,  argued  for  the  Divifion ;  Premifing  that 
the  prefent  Point  has  never  h^tn  judicially  determined. 

The  Quefi;ion  depends  upon  13,  14  C.  2.  c.  12.  §  21,  22.  and 
43  Eliz.  c.  2. 

2  The 
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The  PlaintiiFs  ought  not  to  recover:  Becaufe,  rfr.  The  Parlfli 
is  (o  large  as  to  be  within  thefe  Statutes ;  and  zdJy.  The  SefHons 
had  a  Power  to  make  this  Divifioa. 

Firft — Though  it  is  ftated  "  that  this  Parifli  was  One  entire. 
"  Paridi  from  43  Eliz.  till  9  G.  i."  Yet  it  is  alfo  fbted,  that 
there  were  4  Church-Wardens  and  4  Overfeers  ;  One  out  o?  Each 
Quarter.  Indeed  it  is  not  exprefs/y  ftated,  "  That  it  is  a  populous 
"  Parifli."  But  this  fufficiently  appears  by  the  Circumjianccs : 
And  it  appears  that  it  was  io,  at  the  T^ime  of  making  the  Adl  of 
43  Eliz. 

The  prefent  Order  of  Seffions  was  made  9  G.  r.  for  the  feparatc 
Divifions  of  this  Parifli  to  maintain  their  own  Poor,  u?ilefs  Caufe 
was  fliewn  by  the  Conftablery  of  Forreft  Quarter  at  the  then  next 
Seflions.  No  Caufe  was  fhewn  :  And  they  have  acquiefced  under 
that  Order,  ever  fmce;  and  have,  now,  maintained  their  own 
'^ooxfeparately  for  40  Years. 

As  to  the  Cafes  mentioned  on  the  other  Side — Rex  v.  The 
Juftices  of  Middlefex,  relating  to  the  Inhabitants  of  St.  Pancras, 
was  for  a  Manda777us  to  appoint  Overfeers  for  the  North  Divifion 
.oi  Kentijh  'Tow}i:  But  the  Mafidanms  was  denied;  becaufe  it  ap- 
peared "  that  the  Parifli  could  reap  the  Benefit  of  the  43  Eliz." 
And  it  did  not  appear,  that  the  North  Divifion  of  Ktmtijh  Toivn 
was  a  Townlhip  or  Vill.  As  to  Bradfield  Cafe — No  Order  of 
Seflions  was  iiiade  there,  or  any  Thing  done  to  lupport  a  DivK- 
lion.  And,  as  to  the  Wolfinghatn  Cafe — It  was  given  up  without 
'Argument. 

Therefore,  there  has  been  no  judicial  Determination  at  all,  as 
far  as  appears,  upon  this  Matter. 

The  Court,  upon  this  firfl  Argument,  thought  the 
Juftices  had  no  Power  to  divide  Parifhes,  (to  fritter  Pariflies  into 
Pieces,  as  Mr.  Jul^ice  Wilmot  expreffed  Himfelf:)  And  Lord 
Mansfield  faid  He  believed  that  the  Point  of  Policy  was  as 
Mr.  Walker  {2\^  ;  namely,  "  That  Parifhcs  fliould  rather  be  larger 
"  than  fmaller  than  they  are."  It  was  ordered  to  ftand  for  fur- 
ther Argument. 


'to' 


XJlteritis  Concilium. 

It  was  now  argued  again,  by  Mr,  Weddcrburn,  for  the  Plaintifts; 
and  Mr,  Clayton,  for  the  Defendants, 

Mr, 
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Mr.  Wedderburn  inforced  the  Arguments  which  had  beea 
urged  by  Mr.  Walker  -,  and  obferved  that  all  along  from  43  Eliz. 
to  9  G.  I .  the  Parifh  had  only  One  joint  Appointment  for  the 
whole  Parifh :  So  that  it  was  manifeft,  not  only  that  they  couldy 
but  that  they  adlually  had  for  many  Years  reaped  the  Benefit  of 
43  Eliz..  And  No  Authority  for  this  Divifion  appears  in  the  Cafe. 
The  Quarter-Seffions  had  no  Power  to  make  it.  The  Truth  is, 
that  the  rich  Part  of  the  Parifli  want  to  feparate  themfelves  from 
the  poor  Part,  and  throw  the  Burthen  upon  them. 

Mr.  Clayton,  contra,  inforced  Mr.  Dawfon's  Arguments ;  and 
particularly  that  of  the  Divifion  having  been  acquiefced  under  for 
above  40  Years ;  and  the  annual  Appointments  of  Overfeers'  by 
two  Jullices  having  been  accordingly,  ever  fmce  the  Year  1723. 

Lord  Mansfield  faid  He  had  no  Doubt,  upon  the  firft 
Argument. 

The  Policy  of  this  Law  of  13,  14  C  2.  was  miftaken  :  It  went 
upon  a  ivrong  Principle.  The  Divifions  ought  rather  to  be  en- 
larged, than  diminiflied. 

As  to  the  Queftion  itfelf — Confider,  ift.  What  was  done: 
sdly.  Upon  what  Foundation  ? 

It  ought  to  appear  "  that  there  was  an  Inability  in  the 
*'  Parijlj,  to  have  the  Benefit  of  the  ASl  of  /^.^  Eliz."  Now  here, 
no  fuch  Inability  appears;  but  quite  the  contrary,  for  a  great 
Number  of  Years ;  So  that  there  is  no  Foundation  for  the  Divifion. 

The  Acquiefcence  under  it  was  upon  a  falfe  Notion,  "  That  the 
"  Seflions  had  fuch  a  Power:"  Which  They  had  not.  And  there 
is  no  Inconvenience  in  fetting  right  this  wrong  Ufage  which  has 
obtained  for  40  Years. 

In  the  Cafe  of  Kentijh-Tcwn,  All  the  Judges  held,  "  that  the 
**  Foundation  of  fuch  a  Divifion  of  a  Parifli  muft  be  an  Inability 
"  of  having  the  Benefit  of  43  Eliz." 

Here,  the  Foundation  is  wanting.  Therefore  Judgment  mufl 
be  for  the  Plaintiffs. 

Mr.  Juftice  Wilmot  alfo  thought,  that  the  larger  the 
Circle,  the  better:  Therefore  it  would  be  more  proper  to  enlarge 
than  to  leffen  the  Divifions. 
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The  Statute  of  13,  14  C.  2.  c.  2.  goes  upon  this  Bajis,  "  That 
"  the  Parifh  is  fo  large  as  that  it  can  fiot  have  the  Benefit  of  the 
"  43  Eliz."  This,  therefore,  is  a  Fafi;  that  ought  to  be  quite 
clear  and  certain.  Whereas  on  the  contrary,  it  appears  in  the 
prefent  Cafe,  "  that  this  Parifli  adtually  had  that  Benefit  from 
1602  to  1723;  above  120  Years. 

The  Seflions  do  not  feem  to  have  had  any  Sort  of  Power  to 
make  fuch  an  Order:  Therefore  their  Order  is  a  mere  NulHty. 
It  was  not  made  upon  any  Appeal;  but  upon  a  Motion  made  on 
Behalf  of  fome  of  the  Quarters,  and  oppoled  by  another. 

The  fubfeqiiejit  Ufage  for  40  Years  can  not  vary  the  Right. 
For,  We  can  not  prefume,  that  Omnia  rite  acta  funtj"  becaufe 
We  y?^  that  it  was  founded  upon  this  Order  of  Seflions :  And  it 
does  not  appear  that  the  Parifli  is  fo  large  that  it  can  not  have 
the  Benefit  of  43  EH-z. 

Therefore  they  ought  to  appoint  running  Overfeers  over  the 
•whole  Parifli. 

Fer  *  Cur.  I'^f;.  J"'^f 

Deniion  and 
Mr.  Juftice 

Judgment  for  the  Plaintiffs.      Yates  were. 

Both  of  them 
abfenti 

Hex  'verfus   Sir  William  Trelavvney,   Stew.-.rd  and  Ca-Tuefday,  29 
pital  Burgefs  of  Weft  Loe.  ,  ^'"*  "'^^' 

A  Motion  had  been  made  for  an  Information  in  Nature  of  ^10 
JVarranto  againft  FJim,  for  adling  as  Capital  Burgefs,  having 
'been  Steward  (a  higher  Oihce,  as^was  alledged,)  ivheji  elected  Ca- 
pital Burgefs  J  which  higher  Office  of  Steward  was  faid  to  be  in- 
compatible laith,  and  therefore  rendered  Him  incapable  of  being 
eleded  into  the  lower  OfKce  of  Capital  Burgefs. 

On  fhewing  Caufe  now.  It  was  {inter  alia)  alledged,  that  they 
were  not  incompatible  :  But  if  they  were  incompatible,  it  would 
be  the  former  Otiice  that  was  vacated  by  the  Acceptance  of  the 
latter;  and  not  the  OtHce  which  v/as  lajl  accepted. 

Lord  Mansfield  went  through  the  particular  Circum- 

ftances  of  the  prefent   Cafe;  and  obferved  how  infufticient  the 

whole  Amount  of  them  was.    Here  is  no  Faft  doubted;  No  Op- 

pofition ;  No  Objection  ever  made.     All  the  Evidence  that  can 
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be  traced  fhews  a  confiftent  Ufage  for  loo  Years  back,  "  That 
"  the  Steward,  if  a  Capital  Burgefs  before,  has  remained  a  Ca- 
"  pital  Burgefs."  And  in  Point  of  Law,  there  is  no  Incompati- 
bihty  ill  the  Steward  being  a  Capital  Burgefs.  If  He  fliould  be 
chofen  Mayor,  it  may  then  be  a  Queftion  "  Whether  his  Accep- 
"  tance  of  that  Office  does  not  vacate  his  Office  of  Steward." 
It  leems  to  me  very  ftrong,  (though  it  is  not  now  necelTary  to 
determine  it,)  that  if  thefe  two  Offices  of  Steward  and  Capital 
Burgels  were  incompatible,  the  Acceptance  of  the  latter  would 
imply  a  Surrender  of  the  former. 

Mr.  Juflice  Wilmot  had  no  Doubt.  Here  is  no  Que- 
ftion,  either  of  Law  or  Fadl.  The  Facl  is  agreed  "  that,  being 
"  Steward,  He  was  chofen  Capital  Burgefs."  And  as  to  the  Law — 
There  is  no  Incompatibility,  in  this  Cafe. 

«  c.  is.  The  two  Ads  of  Parliament  (of  4,  5  W.  &  M.^  and  9  A7in.  §) 

§  c.  20.  relate  to  quite  different  Objefts  ;  and  are  the  Reverfe  of  each  other. 
The  former  refrains  the  Clerk  of  the  Crown  in  this  Court  from 
exhibiting  or  filing  Informations  nuithoiit  Leave  of  the  Court  in 
Cafes  where  All  the  King's  Subjedts  might,  before  the  making  of 
that  Adt,  have  made  ufe  of  his  Name  without  fuch  Leave.  The 
latter  lets  in  eve?y  Body  who  defires  it,  to  make  ufe  of  iiis  Name 
in  profecuting  Ufurpers  of  Franchifes ;  whereas,  before,  no  Sub- 
jcbl  could  have  done  lb  :  But  it  provides,  that  thefe  Informations 
(as  well  as  thofe  for  Mifdemeanors)  muff  be  under  the  Leave  and 
Difcretion  of  the  Court.  Therefore  the  Court  ought  not  to  give 
fuch  Leave  without  fufficient  Reafon. 

He  then  entered  into  the  Circumffances  of  the  Cafe:  Upon 
which,  he  made  (amongft  Others)  the  following  Remarks.  Here 
appears  to  have  been  an  Ulage  for  a  whole  Century,  "  That  both 
*'  Offices  have  aftually  been  in  the  fame  Perfon."  The  Lega- 
lity of  this  was  never  queffioned,  before:  And  it  has  been  feveral 
Years  acquiefced  in.  The  Charter  does  not  imply  any  Incom- 
patibility. The  Steward  does  not  feem  to  be  a  Part  of  this  Cor- 
poration. 

•  Mr.  juftke  Per  *  Cur.  clearly  and  unanimoufly, 

Dcnifon  and 

?f'-J"'^'"  Rule   DISCHARGED. 

Yates  were 

abfent. 


Rex 
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Tuefday,  29 


Rex   verfus    Grainger.  \^X'ib^ 

ON  Tuefday  27th.  November  1765,  Mr.  Wallace  moved  to  fet 
afide  the  Defendant's  Plea  to  an  Indiclment ;  and  that  Judg- 
ment might  be  entered  againft  him  by  Default;  as  the  Profecutor 
had,  by  reafon  of  this  dilatory  Plea,  loft  the  Benefit  of  Trial  at 
the  Sittings  after  Term. 

His  Objedion  was,  **  That  the  Plea  is  a  dilatory  One ;  and 
"  yet  is  not  'verified  by  j^ffidavit;  nor  is  any  probable  Matter 
*'  ihewn  to  the  Court,  to  induce  them  to  believe  that  the  Fadt 
"  of  it  is  true." 

The  Plea  was  of  Michaelmas  Term  1765;  And  is  in  thefe 
Words — "  And  the  fiid  'John  Grainger,  who  in  and  by  the  faid 
*'  Indidlment  is  called  by  the  Name  and  Addition  of  John  Grain- 
"  ger  late  of  the  Parifh  of  KenfingtoJi  in  the  County  of  Middlefex, 
"  Butcher,  in  his  own  Perfon  cometh  ;  and  having  heard  the  In- 
"  did:ment.  He  faith  that  at  the  Time  of  taking  the  faid  Indidt- 
"  ment  and  long  before.  He  the  faid  John  was,  and  ever  fince 
"  hath  been,  and  ftill  is  inhabiting  refident  and  commorant  in  the 
*'  Parifh  of  St.  fames,  Wefiminfier,  in  the  County  of  Middlefex 
*'  aforefaid;  without  this.  That  He  the  faid  fohn  novv  is,  or 
*'  at  the  taking  of  the  faid  Indiftment,  or  at  any  Time  before, 
"  was  inhabiting  refident  or  commorant  at  the  Parilh  of  Ken- 
^'  fington  in  the  County  o^  Middlefex :  And  this  He  is  ready  to 
"  verify.  For  which  Reafon,  and  becaife  He  the  faid  John 
*'  Grainger  is  not  called,  in  the  faid  Indidtment,  John  Grainger 
"  late  of  the  Parifli  of  St.  James,  Wefiminfier ;  He  the  laid 
"  John  prays  Judgment  of  the  faid  Indidlment,  and  that  the 
"  lame  be  quaflied." 

Mr.  Wallace  relied  on  4,  5  Ann.  c.  16.  §  11.  which  fays  That 
no  dilatory  Plea  fhall  be  received  in  any  Court  of  Record,  un- 
lefs  the  Party  offering  fuch  Plea,  do,  by  Affidavit,  prove  the 
Truth  thereof;  Or  fliew  fome  probable  Matter  to  the  Court, 
to  induce  them  to  believe  that  the  Fad  of  fuch  dilatory  Plea 
is  true." 

Rule  to  fliew  Caufe. 

Mr.  AJlnirfi  now  fhewed  Caufc,  on  Behalf  of  the  Defendant;  and 
cited  the  7th.  Sedion  of  the  abovementioned  Statute ;  and  Mr. 
JulT:ice  Fo/i'i'r's  Book,  p.  16.  Charles  Kinloch'sQzk;  where  there 
was  no  Affidavit. 

Lord 


6ji8  Hilary  Term  9  Geo.  ^.b\. 


Lord  Mansfield — That  was  at  the  Bar:  'Tis  not  like 
the  prefent  Cafe;  nor  does  the  7th.  Sedtion  of  the  Ad:  extend  to 
this  nth.  It  r's  njual  to  annex  Affidavits  to  Pleas  of  tliis  Sort, 
in  the  Crown-Office :  And  I  do  not  fee  why  they  fhould  not  be 
annexed. 

Rule   made   absolute,  to  fet  afide 

the  Plea,  *  for  want  of  an  Affidavit. 
*  N.B.  They  did  not  at  all  enter  into  the  Merits  of  the  Plea. 


Friday,  i     Froo;morton,  ex  dimlil!  Bramftone,  verfus  Flolyday  ct  al. 

Feb.  1765.  '^  .  '  J  J        J 

f  i    ^  HIS  was  a  Special  Cafe,  upon  an  Adlion  of  Trefpafs  and 
I       Ejeftment,  from  the  laft  Aflizes  for  the  Town  and  County 
of  the  Town  of  Kingjlon  upon  Hull. 

Margaret  Haffelwoocl,  being  feifed  in  Fee  of  tlie  Premiffes  in 
Queftion,  by  her  Will  dated  28  October  17 19,  amongft  other 
Things,  devifed  as  follows — "  As  for  my  nvorlJly  Affairs  and 
**  EJiate  &c— I  do  dilpofe  thereof  in  Manner  following.  Im- 
*'  primis,  I  give  devile  and  bequeath  unto  my  Son  David  Haffel- 
"  loood  and  his  Heirs  for  ever,  my  Maltkiln  llanding  and  being  hx 
"  Black  Friar  Gate — Item,  I  givedevife  and  bequeath  unto  my 
"  Son  John  Haffclwood,  All  that  Floufe  and  Girden  now  in  the  Te- 
""  nure  and  Occupation  of  Edward  Gibfin,  Mariner;  charged  and 
"  chargeable,  nevertheiefs,  with  \.\\t  Payment  of  the  Sum  of  ^o  I.  of 
"  lawful  Britilh  Money:  V/hich  faid  Sum  of  50/.  I  give  devife 
"  and  bequeath  unto  my  Daughter  Margaret  Holyday,  payable 
"  and  to  be  paid  to  Her  out  of  the  yearly  Rents  Ifues  and  Profits 
"  of  the  faid  Houfe;  to  be  paid  unto  and  received  by  my  laid 
*•  Daughter  Margaret  Holyday  yearly  and  every  Tear,  until  the 
"  fiid  Sum  of  50/.  be  fully  paid  and  fatisfied.  And  if  the  faid 
•'  John  Haffelivood  fhall  happen  to  die  in  his  Minority  or  before 
"  He  comes  to  Agt,  then  I  give  devife  and  bequeath  the  faid 
"  Houfe  and  Garden  unto  ?ny  3  Daughters  Elizabeth  Locking, 
*'  Margaret  Holyday  and  Hannah  Hafelwood,  equall,-.  Share'  and- 
"  Share  alike."  Then  iLe  gives  fmall  fpecihc  perlbnal  Legacies, 
of  Money,  Silver  Salvers  <isc;  and  concludes  thus  — "  All  the 
"  Rejl  and  Refidue  of  my  Goods  Chattels  Rights  and  Credits  (not 
**  mentioning  her  real  Eitate)  I  give  devile  and  beqeath  unto 
♦'  Mr.  G.  H.   and  £.  L." 

The  Tefiatrix  foon  afterwards  died;  leaving  IfTue  David  hex 
eldeft  Son,  and  John  her  youngeft  Son,  and  the  Three  Daughters 
abovementioned. 

2  At 
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At  the  Time  of  making  and  executing  the  faid  Will,  her  Son 
I)avut  was  of  the  Age  of  23  Years;  And  her  Son  Jo/jh,  of  the 
Age  of  feven  Years.  The  PremiiTes  in  Queftion,  which  were  de- 
vifed  to  Johi,  were  then  of  the  yearly  Value  of  10/, 

,  The  faid  Jo&Ji  entered  upon  and  was  feifed  of  the  fame  until 
the  Time  of  his  Death;  which  happened  in  1762. 

In  the  Life-time  of  Jo/jn,  the  abovenamed  David,  (the 
eldeft  Son  and  Heir  at  Law  of  the  faid  Margaret,)  died  inteftate, 
leaving  IfTue  David  his  eldefl:  Son  ;  who,  by  Deed  of  Bargain  and 
Sale  inrolled,  dated  20  Sept.  1758,  conveyed  the  Premiffes  in 
queftion  to  Stephen  Bramjlone  (the  Leflbr  of  the  Plaintiff)  in  Fee- 
Simple. 

The  Maltkiln  devifed  to  David  was,  at  the  Time  He  took 
PoirefTion  of  it,  let  at  10/.  a  Year,  and  has  fmce  been  fold  for 
220/.  being  the  Value  thereof. 

David  was  fet  up  in  the  Bufinefs  of  a  Grocer  and  Tallow- 
Chandler,  by  David HaJJehvoodhis  Father;  Vv'ho  advanced  to  Him, 
at  different  Times,  upwards  of  500/.  and  alfo  gave  him  a  Mef- 
fuage  and  Shop  and  Staith,  of  the  yearly  Value  of  20/.  and  ano- 
ther Meffuage  and  Garden  of  the  yearly  Value  of  12/.  and  by  his 
Will,  dated  16  July  17 16,  devifed  to  the  fiid  David  his  eldeff 
Son  Ten  Shillings,  in  full  of  All  He  might  claim  out  of  his  Eftate, 
having  provided  for  him  in  his  Life-time.  And  the  faid  David 
Hajfelwood  the  Father  did,  by  his  faid  Will,  devife  to  Margaret 
his  Widow,  (the  prefent  Teflatrix,)  a  Freehold  Eftate  at  Cottijig- 
ham  in  the  County  of  Tork  for  Life ;  and  after  her  Deceafe,  to  the 
before  mentioned  John  his  Son  in  Fee :  Which  Eftate,  at  that 
Time,  was  of  the  yearly  Value  of  40/.  and  He  devifed  other 
Eftates  to  his  faid  Wife;  fome  for  Life,  and  others  in  Fee,  and 
diredled  his  faid  Wife  to  bring  up  and  educate  All  his  faid  Chil- 
dren, and  find  and  provide  them  all  Manner  of  Neceffaries  at  her 
own  Charge,  during  their  refpedive  Minorities. 

Upon  the  Trial  of  this  Caufe,  a  Verdid:  was  found  for  the 
Plaintiff;  fubjedl  to  the  Opinion  of  this  Court,  upon  the  fol- 
lowing 

Queftion — "Whether  an  Eftate  for  Life,  or  in  Fee,  in  tlie 
"  Premiffes  in  queftion,  pafled  to  the  abovenamed  John  Hajjcl- 
"  wood  by  the  faid  Will  of  Margaret  his  Mother."  ' 

Part  IV.  Vol.IIL  5F  It 
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It  was  firft  argued  on  Tuefday  20  November  laft,  by  Mr.  Wal- 
lace for  the  Plaintiff,  and  Mr.  Hot  ham  for  the  Defendant;  and 
again  now,  by  Mr.  Blackjione  for  the  Plaintiff,  and  Mr.  IVeddtr- 
burn  for  the  Defendant. 

The   Counsel  for  the  Plaintiff  infifled  that  'John  tlie 
Second  Son  took  an  Eftate  for  Life  only. 

The  Words,  in  legal  Stridnefs,  import  an  Eftate  for  Life: 
And  no  Intention  appears  to  the  contrary.  The  Intention  mull 
be  coUeded  out  of  the  Words.     Cro.  Car.  368.   Spirt  v.  Bence. 

Colliers  Cafe,  6  Co.  16.  a.  proves,  *'  that  a  Charge  of  fo  much 
"  per  Annum  does  not  give  a  Fee."  And  the  Reafon  is,  becaufe 
the  Devifee  may  pay  it  out  of  the  Profits.  'Tis  true.  Wherever 
the  Devifee  may  fnjfer,  it  makes  a  Fee.  But  here,  the  Devifee 
could  not  be  a  Lofer:  For  the  Charge  is  not  upon  Him,  but 
upon  the  Ejlate,  and  is  payable  out  of  the  Profits.  Now  this 
Eftate  being  10/.  per  Annum,  a  Charge  of  50/.  would  have  been 
difcharged  in  about  5  Years :  Confequently,  here  is  no  Poffibility 
of  a  Lofs.  Therefore  the  Cafe  of  Read  v.  Hatton  in  2  Mod.  25. 
was  not,  they  faid,  againft  them  :  For,  there  was  a  Poffibility  of 
Lofs.  And  there  is  no  Cafe  fubftantively  determined  on  an  in- 
troduSiory  Claufe  ofily. 

No  Inference  can  be  drawn  from  the  Contingency  of  fohn^ 
dying  under  2 1 :  For  in  that  Event,  the  three  Daughters  were  to 
take;  who  were  not  his  Heirs  at  Law.  So  that  it  is  not  at  all 
fimilar  to  the  Cafe  of  Purefoy  v.  Rogers,  nor  affeded  by  the  Note 
at  the  End  of  that  Cafe,  in  2  Saunders  388.  That  Note  itfelf  is 
only  the  Opinion  of  the  Reporter.  There  the  Devife  was — "  I 
*'  give  my  Inheritances  &c:  And  if  He  die  before  he  come  to  the 
"  Age  of  21,  then  I  give  my  Inheritances  &c,  to  my  Heirs  for 
"  ever."  There,  the  Subftitution  was  "  to  the  Teftator's  own 
"  Right  Heirs;"  who  would  have  taken  laithout  that  Claufe  :  But 
here,  the  Subftitution  is  to //^/ri/Perfons.  Therefore  yui'^  had  a 
Life-Eftate  only.  And  fo  it  appears,  by  Comyns  353,  Foivler  v. 
Blackivell  et  al.  in  C.  B. 

The  Teftatrix  jnight,  with  good  Reafon,  give  a  Fee  to  the 
eldeft  Son,  of  23  Years  old;  and  only  a  Life-Ellate  to  her 
younger  Son,  of  7  Years  old  :  The  Savings  during  his  Infancy 
might  make  this  Devife  equal  to  his  Brother's.  This  is  a  Devife 
"  to  John'  in  general,  liithout  adding  any  particular  Limitation: 
And  there  is  no  Reafon  to  fuppofe  it  to  be  intended  any  more 
than  for  his  Life. 

4  The 
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The  Counsel  for  the  DefendaEt  argued  this  to  be  a  Fe^ 
in  Join,  by  the  apparent  Intention  of  the  Teftatrix. 

Any  Charge  of  a  grofs  Sum  gives  a  Fee :  So  does  every  annual 
Payment.  So  is  Moore  853.  And  this  is  a  Charge  of  a  greater 
Value,  than  can  probably  leave  any  Benefit  to  the  Devifee. 

Colliers  Cafe  only  proves,  that-  where  it  is  payable  out  of  the 
'Profits,  it  is  only  a  Life-Eftate.  But  this  is  a  Charge  of  a  great 
proportionable  Value.  The  Devifee  caji  receive  Nothing  during 
5  Years  at  leaft,  whilft  the  50/.  is  paying  off:  And  there  is  a 
ftrong  Improbability  of  his  being  at  all  a  Gainer  by  the  Dcvife. 
Therefore  it  muft  be  conftrued  a  Fee.  It  is  a  Principle,  "  That 
"  the  Devifee  muft  be  meant  to  be  benefited:"  It  is  not  enough, 
"  That  He  probably  can  be  no  Lofer."  Read  v.  Kafton,  2  Moi. 
25,  26.  was  cited,  as  a  Proof  of  this;  and  as  fliewing  that  the 
Benefit  to  the  Devifee  is  the  Spirit  of  the  Rule.  But  there  was 
an  Event  in  which  he  muft  have  been  a  Lofer;  namely,  that  of 
his  Mother's  Living  ////  he  came  of  Age,  and  then  Jiis  own  Death 
happening  before  he  could  have  received  50/.  out  of  the  Pro|it,s. 

Here  was  a  Mother  of  feveral  Children,  without  Partiality  to 
any  of  them.  She  gives  a  Fee  to  the  Firftj  and  certainly  in- 
tended xhtfame  Benefit  to  the  Second  Son. 

The  Devife  over  to  her  3  Daughters,—"  If  John  dies  before 
"  21" — is  an  Argument  of  the  Intention  of  the  Teftatrix.  Why 
{hould  this  Claufe  of  Reftridtion  to  dyi.ig  under  21  be  added,  if 
She  meant  only  a  Life-Eftate?  uid  if  He  had  died  before  the  End 
of  the  5  Years  her  Daughter  Margaret  HJyday  would  not  have 
reaped  the  Fruit  of  the  50/.  Legacy;  ihough  her  Mother  certainly 
meant  that  She  JJjould.  In  this  Refpedt,  it  is  within  the  Reafon 
of  the  Cafe  of  Baddeley  v.  Lcppingivell*  in  Trinity  Term  laft  ;  *  ^'-  ^"'^' 
where  if  Sarah  Boreham  had  not  taken  an  Eftate  in  Fee,  the  An-  ^r-'j,"^^" 
nuity  to  her  Sifter  might  have  tailed. 

The  Teftatrix  profefles  to  difpofe  of  All  her  worMly  Ejlafe ; 
and  confiders  the  Refidue  as  confifting  of  perfonal  Eftate  only. 
Thefe  Words  "  All  her  wordly  Eftate"  fliew  her  Intention  to  dif- 
pofe of  the  Inheritance.  Ibbetfon  v.  Beckivith,  Fo7'rc/ier  157,  160. 
In  Comyns  337.  Scott  v.  Alberry — A  Devife  *'  to  my  Coufin  Tho- 
mas Scrape,  of  all  my  Lands  in  JValthafn- Ahhey,  with  all  other 
"  my  Eftate  whatfoever  and  wherefoever," — was  holden  to  com- 
prehend ^'  All  that  He  had,  real  or  perfonal." 

And 
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And  there  is  no  Cafe  negatively  determined,  "  That  this  ex- 
•*'  prefling  the  Payment  to  be  out  of  the  Rents  and  Profits,  does 
"  ?iot  admit  of  its  being  the  Teftator's  Intention  to  give  an  Ellate 
*'  in  Fee."  The  Court  mufl  judge  upon  the  Circumftances  : 
And  the  Circumftances  of  this  Cafe  fliew,  that  a  Fee  was  intended. 

The  Counsel  for  the  Plaintiff  replied,  That  here  is  a 
very  confiderable  Chance  of  a  Benefit;  And  no  Poffibility  of  Lofs. 
It  is  not  neceffary,  that  it  fliould  be  a  certain  Benefit :  A  proba- 
ble Chance  of  Benefit  is  fufficient. 

In  the  Cafe  of  Read  v.  Hatton,  there  was  a  Poffibility  of  Lofs : 
And  the  Annuity  to  the  Devifee's  Sifters  was  for  Life. 

As  to  Scott  v.  Alberry — It  does  not  apply  to  the  prefent  Cafe; 
becaufe  the  Words  there  are  fo  very  ftrong — "  All  my  Eftate 
«'  whatfoever  and  wherefoever." 

As  to  the  Charge  of  50/. — It  is  fettled,  that  if  the  Charge  is 
payable  out  of  \\\&  Rents  and  Profits,  it  does  not  give  a  Fee.  The 
prefent  Cafe  is  a  valuable  and  beneficial  Devife,  upon  the  Balance 
of  the  Rents  and  the  Charge :  And  therefore  it  fhall  not  be  con- 
ftrued  to  carry  a  Fee. 

As  to  the  Devife  over  to  the  three  Daughters,  in  cafe  o{'John% 
dying  before  21 — If  this  Claufe  had  not  been  added,  it  would, 
in  that  Cafe,  have  gone  to  the  elder  Brother  {John's  Heir  at  Law:) 
Whereas  the  Teftatrix  meant  it  for  other  Perfons,  and  jtot  for  the 
Heir  at  Law ;  and  therefore  this  Foundation  of  her  Intention  to 
give  a  Fee  to  "John,  entirely  fails.  And  no  Intendment  can  be 
drawn,  but  from  the  Words  of  the  Will. 

Lord  Mansfield — The  Teftator's  Intention  muft  be' 
taken  and  colledled  from  the  ivhole  Will:  And  it  muft  prevail,  if 
•  loth.  Ajg.  confiftent  with  Law.*  Coryton  v.  Hellier  was  a  Conftrudion  taken 
Lordmrd°-'^f^°'^  fl//  the  Parts  of  the  Will  confidered  together,  to  imply  the 
wicke,  in  ufual  Qualification  "  if  he  live  fo  lotig,"  after  the  Limitation  of  a 
Chancery.  Term  for  99  Years ;  which  had  been  omitted  by  the  Negligence 
and  Inaccuracy  of  the  Writer,  contrary  to  the  manifeft  Intent. 

The  Queftion  is,  "  Whether  John  Hajfelwood  took  an  Eftate 
•*  for  Lijc,  or  in  Fee,  under  this  Will." 

There  are  no  Words  oi  Limitation  added  to  the  Devife  to  Him. 
Many  People  do  not  know  that  Words  of  Limitation  are  neceffary 
to  be  added  to  Devifes  of  Land,  any  more  than  to  Bequefts  of 

perfonal 
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perfonal  Eflate.  If  nothing  elfe  appears,  the  Devife  muil  be 
conftrued  according  to  Law,  and  the  Devifee,  laithoiit  Words  of 
Limitation,  can  take  an  Eftate  for  Life  only. 

Here  are  many  other  Claufes  in  this  Will,  from  which,  taken 
all  together,  the  Intention  of  the  Tellatrix  may  be  colledled. 

She  has  declared,  that  She  did  not  mean  to  die  inteftate,  as  to 
any  Part  of  her  Real  Eftate.  She  has  fpecifically  named  each 
Part  of  it :  And  her  fweeping  refiduary  Claufe  does  not  mention 
her  Real  Eftate.  Therefore  She  thought  She  had  fully  dif- 
pofed  of  that  before  :  And  confequently.  She  meant  this  Devife 
to  her  Son  "john  to  be  a  Devife  in  Fee.  Then  She  charges  this. 
Devife  w^ith  50/.  Let  the  Sum  charged  upon  a  Devife  be  ever  fo 
fmall,  it  lliall  give  a  Fee  :  But  if  it  be  made  payable  out  of  the 
annual  Profits,  'tis  otherwife.  T^his  therefore  is  a  middle  Cafe. 
For,  here,  yohn  was  but  feven  Years  old  ;  And  She  appoints  Him 
Guardians  during  his  Minority :  Therefore  He  did  not  want  the 
wZioA^  Profits.  "  If  He  Jljould  die  under  21,"  there  is  a  Devife  over 
to  the  3  Daughters  of  the  Teftatrix.  This  fliews  her  Intention 
to  give  a  Fee.  For  if  He  lived  to  21,  He  might  then  difpofe 
of  it  Himfelf :  If  He  died  before.  He  could  not ;  and  then  She 
difpofes  of  it. 

If  John  was  barely  to  take  an  Eftate  for  Life,  the  Time  of  his 
Death  muft  be  immaterial  to  the  Devife  over.  But  limiting  it 
over,  only  upon  the  Contingency  of  his  dying  in  his  Minority 
fhews  that  She  intended  to  give  Him  an  aiifoliite  Eftate  in  Fee, 
which  he  might  difpofe  of  if  he  came  of  Age:  And  unlefs  he 
lived  to  be  of  Age,  (when  he  might  difpofe  of  it,)  She  meant  it 
{hould  go  to  her  Daughters. 

A  Queftion  applicable  to  this  Part  of  the  Argument  was  pleaded 
in  the  Days  of  Ancient  Rome,  by  *  Scavola  and  Crafi'us,  in  the  *  Tully  de 
famous  Caufe  between  Curitis  and  Coponius;  and  much  agitated ^latorc,  lib. 
in  modern  Times,  in  the  Courts  oi  Wefiminfier-Hall,  in  the  Cafe'"  °'  ''''" 
of  fones  and  Wejicomh. 

A  Man,  taking  for  granted  that  his  Wife  was  with  Child, 
devifed  his  Eftate  to  the  Child  his  Wife  was  enfeint  of:  And  if 
fuch  Child  died  under  Age,  then  he  devifed  it  over.     The  Wo- 

I   man  was   not  with  Child.     The  Queftion  was,   "  Whether  the 

'  "  Devifee  over  ftiould  take." 
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•  Oratio  pro     The  *  Roman  Tribunals,  at  once,  and  the  EngliJI},  at  lafi,  f 

Cascina.        finally  determined,  that   the  Intent,  though  not  expreffed,  muft 

be  conftrued  to  give  the  Eftatc  to  the  Subftitute,  unlefs  a  Pofthu- 

mous  Child  lived  to  be  of  Age  to  difpofe  of  it.    Confequently,  no 

Pofthumous  Child  having  ever  exifted,  the  Subftitute  was  in  titled. 

•f-  In  Jones  v.  Wejlcombt  It  came  before  Lord  Harcvurt 

upon  a  Bill  for  an  Account  of  the  perfonal  Eftate.     And 

there  were  feveral  Queftions  ;  particularly,  "  Whether  the 

'*  Surpjus  was  difpofed  of,  or  not,"     The  Cafe  is  reported 

>p.  516.  in  Precedents  in  Chancery,**  in  Equity  Cafes  Abridged,  and 

*^p.  i45.  Reports  in  Equity,  called  Gilbert's^     The  Deeds  and  Wri- 

■  ^'  ^*'  tings,  as  to  the  Real  Eftate,  were  ordered  to  be   brought 

into  Court. 

In  Trinity  Term  1738,  the  Cafe  came  on,  for  the  Opinion 
of  the  Court  of  King's  Bench,  upon  an  Ejedlment  brought 
for  the  Leajehold  Eftate :  And  then  the  Court  gave  Judg- 
ment for  the  Wife,  to  whom  One-third  was  devifed  over. 

An  Ejeftment  was  afterwards  brought  in  the  Common 
Pleas,  by  the  Reprefentatives  of  the  Wife,  and  two  Sifters, 
Devifees,  for  the  Freehold  Eftate.  It  came  on  to  Trial  be- 
fore Lord  Chief  Juftice  Eyre ;  And  a  Cafe  was  made — This 
Cafe  was  feveral  Times  argued  in  the  Common  Pleas.  The 
13th.  of  February  1741,  the  Opinion  of  the  Court  was, 
"  that  the  Devife  over  never  took  Effedl."  Judgment  for 
the  Plaintiffs,  for  Two-thirds  only. 

Afterwards,  another  Ejedment  was  brought  for  the  Free- 
bold,  in  the  Kings  Bench:  And  the  Judgment  of  the  Court 
was  for  the  Devife  over.  The  firft  Cafe  was  Jones  v.  JVeJi- 
comb;  The  fecond,  Andrews,  on  the  Demife  of  Jones,  v. 
Fidham  and  Others;  The  third.  Roe,  on  the  Demife  of 
Fulham,  v,  Weket ;  The  fourth,  Gulliver.,  on  the  Demife  of 
Fulham,  V.  Weket,  in  the  Kings  Bench,  Mich,  ig  G.  2.  And 
Lord  Chief  Juftice  Lee,  in  delivering  the  Opinion  of  the 
Court,  mentioned,  as  One  Reaibn  of  their  Opinion,  "  that 
"  the  Intent  of  the  Teftator  was  apparent  and  exprefs  that 
"  the  Eftate  fhould  not  defcend;  And  that  the  Contingency 
"  was  not  a  Condition  precedent ;  but  a  Limitation  preceding 
"  the  Eftate  to  the  Wife." 

The  Argument  holds  equally,  from  a  Limitation  over,  "  if  the 
"  firft  Taker  dies  in  his  Minority,"  to  infer  that  He  was  intended 
to  have  the  abfolute  Property  ij'  he  attained  his  Majority. 

4  This 
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This  is  a  Family  Provifion  for  all  her  Children  ;  without  ham- 
pering them  with  Intails  and  Limitations.  There  could  be  no 
Intention  to  make  a  Difference  between  the  two  Sons. 

Therefore  fufHclent  appears  upon  the  Face  of  the  Will,  to 
fhew  that  the  Intention  of  the  Maker  of  it  was,  "  That  Jo/jn 
"  fliould  have  the  Eftate,  unless  He  fliould  die  in  his  Mi- 
"  nority." 

Mr.  Juftice  Wilmot — Here  is  fuch  an  Infemfion  clearly 
manifefted  by  the  Will.  The  Statute  only  requires  a  Will  in 
Writing;  but  requires  no  technical  Words.  Therefore  if  by 
found  (not  indeed  arbitrary)  Conftru6tion,  it  appears  that  the  In- 
tention  was  "  to  devife  a  Fee,"  it  is  immaterial  what  JVords  are 
made  ufe  of.  And  all  the  Circumftances  and  Claufes  are  to  be 
united  and  taken  together,  in  order  to  collect  this  Intention. 

Now  upon  this  Will,  the  Intention  does  fufficiently  appear. 
The  introdudlory  Claufe  is  very  material.  It  fliews  the  Objedl  of 
her  Confideration  to  be  her  whole  worldly  Eftate:  And  it  is  much 
the  fame  as  if  it  was  repeated  in  each  Claufe. 

She  had  two  Sons  and  three  Daughters,  She  meant  to  pro- 
vide for  them  All.  She  meant  to  give  the  fame  Value  and  the 
fame  Interefl  to  Both  of  her  Sons;  only  that  yohns  Part  Ihould 
be  fubjedl  to  the  50/.  Charge:  And  in  cafe  of  his  Death  in  his 
Minority,  She  gives  his  Part  to  her  Daughters.  If  ihe  had  in- 
tended it  to  have  gone,  in  that  Event,  to  her  Son  David,  fuch  a 
Devife  over  "  to  Him,"  would  have  been  unneceffary  and  idle; 
a  Devife  "  to  an  Heir  at  Law"  being  nugatory. 


I1 


As  to  the  Charge  upon  this  Devife  to  John — Though  it  is  made 
payable  "  out  of  the  Rents  and  Profits,"  Yet  it  is  accompanied 
with  fuch  other  Claufes,  as  take  it  out  of  the  Diftindion  laid  down 
in  Collier's  Cafe,  in  6  Co. 

If  the  Teftatrix  had  lived  till  fohn  had  come  of  Age,  and  then 
died ;  and  John  had  alfo  died  within  5  Years  after  his  Mother's 
Death ;  This  Devife  would  have  been  no  Benefit  to  Him,  but 
poffibly  the  contrary.  Therefore  She,  probably,  did  not  7}iean  it 
to  Him  for  Lite  only;  when  it  might  have  been  diladvantageous 
to  Him,  if  his  Intereft  in  it  had  cealed  with  his  Life. 

He  concurred  with  Lord  Mcmsfield's  Manner  of  Reafoning  upon 
the  Refiduary  Claufe;  wherein  She  has  made  no  mention  of  her 
Real  Eftate ;  having  fully  difpofed  of  it  before. 

TJie 
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The  only  Circumftance  that  could  prevent  his  Enjoyment  of 
the  Eftate  lb  as  to  have  the  Diipofal  of  it  Himfelf,  was  the  Con- 
tingency of  his  dying  under  21.  For,  upon  the  Whole,  it  ap- 
pears that  She  meant  to  give  Him  an  Eflate  of  Inheritance, 

•  Mr.  J.  De-  .  p^^  *  Cti/\  unanimoufly, 

nifon  and 

w/r'elbSr  The  Plaintiff  to  be  nonfulted:  And 

The  Po/lea  to  be  delivered  to  the  Defendant. 


Chapman,    ex  dimijf.  Oliver  et  al.    verfus  Brown  et  al. 

THIS  was  a  Special  Verdidl,  upon  an  Ejectment,  brought 
by  Cornelius  Chapman,  on  the  feveral  Demifes  of  Richard 
Oliver  and  Ifabella  his  Wife  (the  Teflator's  Heir  at  Lawj)  and  of 
'Thomas  Batterjhee  and  John  Cooke,  two  Truftees ;  found  at  the 
Lent  Affizes  1763  for  the  County  of  Lancajler.  It  was  found  on 
the  Demife  made  by  Oliver  and  his  Wife :  And  was  to  the  Eifedt 
following. 

Jajhua  Brown,  being  feifed  in  Fee  of  the  Premifles  in  Queftion, 
by  his  laft  Will  dated  4th  of  May  1694,  devifed  the  fame  to  his 
VVife  for  Life ;  and  after  her  Death,  to  his  Brother  Thomas  Brown, 
until  fuch  Time  as  William  the  eldeft  Son  of  his  Brother  Regitzald 
Brown  Ihould  attain  the  Age  of  24;  And  from  and  after  the  faid 
IVilliam's  attaining  that  Age,  He  gave  the  fame  to  his  faid  Ne- 
phew WiUiam  Brown  and  his  Affigns  for  and  during  the  Term  of 
his  natural  Lifej  and  from  and  after  his  Death,  then  to  the  firft 
Son  of  the  Body  of  the  faid  William  Brown,  lawfully  begotten  or 
to  be  begotten,  and  to  the  Heirs  Male  of  the  Body  of  fuch  firft 
Son,  lawfully  to  be  begotten;  And  for  want  of  fuch  Iffue,  then 
to  the  2d.  3d.  4th.  5th.  and  every  other  Son  and  Sons  of  the  faid 
William,  according  to  their  Seniority,  and  to  the  Heirs  Male  of 
their  Bodies,  the  eldeft  of  the  faid  Sons  of  the  faid  WiUiam  Brown, 
and  the  Heirs  Male  of  his  Body,  always  to  be  preferred  before 
the  Younger  and  his  Heirs  Male  ;  And  for  want  of  fuch  Iffue  of 
the  Body  of  the  faid  William  Brown,  then  to  the  second  ^on  of 
his  laid  Brother  Reginald  Brown,  for  and  during  the  Term  of  his 
natural  Life ;  And  after  the  Death  of  the  (dixA  Jecond  Son  of  his  laid' 
Brother  Reginald  Brown,  then  to  thcjirji  Son  of  the  Body  of  fuch  se- 
cond Son  of  his  faid  Brother  Reginald  Brown,  lawfully  begotten  or 
to  be  begotten,  and  to  the  Heirs  Males  of  the  Body  of  fuch  second 
Son,  lawfully  to  be  begotten ;  And  for  Default  of  fuch  IlTue,  to 
the  3d.  4th.  5th.  and  every  other  Son  or  Sons  of  the  fzid  fecond Son 

of 
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of  the  faid  Reginald  (according  to  their  Seniority)  and  to  the 
Heirs  Male  of  the  Bodies  of  the  faid  third,  fourth,  fifth  and  other 
Sons  of  the  faid  fecond  Son  of  the  faid  Regi?iald,  lawfully  to  be 
begotten,  the  eldeft  of  the  faid  Son  and  Sons  and  their  feveral 
Heirs  Male  according  to  the  Seniority  and  Priority  of  Birth  to  be 
preferred  before  the  younger  of  the  faid  Sons  and  their  Heirs 
Male ;  And  for  want  of  fuch  Iflue,  then  to  the  eldi'Ji:  or  next  Son 
or  Sons  of  the  faid  ReQ;hu7Jd  Bro'UJn  for  the  Time  beinjr,  for  the 
Term  of  his  natural  Life ;  and  after  his  or  their  Deaths,  to  the 
Heirs  Male  of  the  Body  of  fuch  eldeji  and  next  Son  of  his  Brother 
Reginald;  And  for  want  of  fuch  liTue,  then  to  xhefirji  Son  of  his 
Brother  Samuel  Br oion,  for  and  during  the  Term  of  his  natural 
Life  J  And  from  and  after  the  Death  of  fuch  hi-ft  Son  of  his  Bro- 
ther Samuel  Broivn,  then  to  the  firft  Son  of  the  Body  of  fuch  firll 
Son  of  the  faid  Samuel  Brown,  lawfully  begotten  or  to  be  begot- 
ten, and  to  the  Heirs  Male  of  the  Body  of  fuch  hrfi:  Son  of  the 
faid  Samuel  Broivn  lawfully  to  be  begotten ;  And  for  want  of  fuch 
Illue,  then  to  the  2d.  3d.  4th.  5th.  and  every  other  Sons  of  the 
eldeft  Son  oi  Samuel,  in  Tail  Male  j  And  for  want  of  fuch  IlTue, 
then  to  the  2d.  3d.  4th.  5th.  and  each  other  Son  and  Sons  of 
Samuel,  for  their  refpedive  Lives;  and  after  their  refped:ive  Deaths, 
to  their  refpeftive  Sons,  in  Tail  Male;  And  for  want  of  fuch  Ilfue, 
then  to  his  own  right  Heirs  for  ever.  Then  comes  this  Article, 
■"  And  I  do  declare  that  the  Reafon  of  my  fettling  and  limiting 
*'  i»y  faid  Melfuages  Lands  and  Hereditaments  as  aforefaid,  is 
"  becaufe  I  defire  to  have  the  fame  continue  in  my  Name  and  Blood, 
*'  fo  long  as  it  fliall  pleafe  God  to  permit  the  fame." 

On  the  ift  of  Auguji  1694,  Jojlma  Brown  the  Teftator  died 
icifed  of  the  PremifTes,  without  any  Ilfue  j  leaving  Ann  his  Wi- 
dow; his  3  Brothers,  T'homas,  Reginald,  2.n6. Samuel ;  and  his  Ne- 
phew William  Broion,  the  only  Son  of  the  faid  Reginald  at  the 
Time  of  the  Teftator's  Death  and  alfo  at  the  Time  of  making 
his  Will,  and  who  vvae  born  on  29th  March  1682. 

Upon  the  Teflatoi-'s  Death,  Ann  the  Widow  entered ;  and  (o  did 
I'homas  his  Brother;  (on  their  refpedlive  Parts  devifed  to  them) : 
And  on  29th  March  1706,  the  Nephew  William  having  attained 
his  Age  of  24  Years,  He  alfo  entered  upon  the  Tenements  de- 
vifed to  Him. 

After  the  Death  of  Jojljua  the  Tellator,  but  during  the  Life 
Qi  William  his  Nephew,  Reginald  the  Teftator's  Brother  had  Ilfue 
a  fecond  Son,  namely  Thomas  Brown;  who  was  born  13th 
oi  March  1695:  And  on  i6th  oi  "January  ibgb,  Reginald  died, 
leaving  Ilfue  the  faid  William  and  Thomas,  and  had  ?io  other  Sons. 

Part  IV.  Vol.  IIL  5  H  On 
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On  \2\.\\0i  January  171 2,  y^«;;  the  Widow  died  j  and  William, 
the  firft  Son  of  Reginald,  entered  upon  the  Premises  ;  and  died 
Iciied  thereof,  on  20th  of  December  1722 j  leaving  lifiie  Isa- 
bella, now  the  Wife  of  Richard  Oliver  the  Plaintiff.  Upon 
his  Death,  Thomas  his  Brother  (the  2d.  Son  oi  Reginald)  en- 
tered; and  in  1727,  i  G.  2.  obtained  an  Aft  of  Parliament  to 
enable  Ilim  to  grant  BuiWing-Leafes  of  the  PreniiiTes  in  Queflion; 
having  then  a  Son  named  Reginald,  and  a  Daughter,  both  under 
Age  :  This  Reginald  was  born  4th  Oolober  17 18,  and  was  the  only 
Iffue  Male  oi 'Thomas;  and  died  26th  April  1736,  without  Iffue 
and  unmarried,  and  under  the  Age  of  2 1 . 

In  1747,  a  Common  Recovery  was  fuffered  of  the  PremifTes, 
by  Thomas  Brown,  who  was  the  Vouchee:  Which,  by  Indentures 
of  Bargain  and  Sale  and  of  Releafe,  dated  the  i  ft  and  2d  of  April  in 
the  fame  Year,  was  declared  and  agreed  by  All  the  Parties  to  the 
faid  Indenture  to  be  and  enure  to  the  Ufe  and  Behoof  of  the  faid 
Thomas  Brown  his  Heirs  and  Affigns  for  ever,  and  to  or  for  no 
other  \J[q  Intent  or  Purpofe  whatfoever. 

Thomas  Brown,  being  fo  feifed,  on  5thof  j''«;z^  1762,  made 
his  Will,  whereby  He  devifed  the  Premiffes  in  Queffion  (after 
the  Death  of  Margaret  his  Wife  and  Sarah  Barloxo  [now  Majbn] 
his  Daughter,)  to  his  Grandfon  John  Barlow  his  Heirs  and  Af- 
figns for  ever ;  and  on  the  7th  of  November  in  the  fame  Year, 
died;  leaving  the  Defendant  Sarah  Ma/on,  the  Wife  of  the  De- 
fendant jL^/fon  Majon,  his  Daughter  and  Heir  at  Law. 

Thomas  and  Satnuel  Brown,  the  Brothers  of  JoJJnia  the  original 
Teftator,  died  without  any  IlTue. 

Isabella  Oliver,  the  Plaintiff,  is  Heir  at  Law  ofWiL- 
liam  Brown,  the  Jirjl  Son  o(  Reginald  Brown;  and  is  alfo //«> 
at  Law  of  'JoJJjua  Brown,  the  original  Tellator. 

The  Defendant,  Sarah  Mafon,  is  Heir  at  Law  of  Thomas  Brown, 
the  feccnd  Son  of  the  faid  Reginald. 


The 
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The  following  Pedigree  will  give  a  clearer  Conception  about 

the  Parties. 


Joshua  Browk,               Reg 
the  Teftator,  died          died     i 
on  liXAug.  1694.;          1696; 
leaving  three  Bro-          liFue  — 
thers,  and  Ow Ne- 
phew {ll'illuim.) 
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born    29th  March    1682: 
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1 
H  0  M  A  s   Brown 

13  th  March   169^  : 

7th  Novemb.  1702. 

c  made  a  W  ill ; 

and  had  IfTue — 

Isabella, 
the     Wife     of 
Richard  Oliver, 
Leifor    of    the 

Plaintiff. 

n, 
1718: 

1 

Sar  ah, 

Wi  fc  oijeffon  Ma/on, 

now  living  ;    one  of 

tlie   Defendants, 

The  Question  was,  "  Whether  Thomas,  the  fecond  Son 
"  of  Reginald,  (which  Thomas  was  not  bom  till  after  the  Death 
"  of  the  Teftator  yo/Z)7y^/  Brow?!,)  took  an  Ellate  T^^^y  under  JoJJ.ma 
*'  Brown  $  Will,  or  only  an  Eflate  for  Life." 

On  the  Part  of  the  PlaintiiF,  It  was  infiiled  to  be  an  Eftate  for 
Life  only:  On  the  Part  of  the  Defendants,  an  Eflate  7'aiL 


Mr.  Wedderburn  argued  for  the  former: 


Mr.  Wallace,  for  the 


latter. 


The  Subftance  of  the  Arguments  on  either  Side  amounted  to 
the  genera 


il  Effedl  following. 


The  Plaintiff's  Counfel  argued,  from  the  whole  Scope  of 
the  Will,  and  particularly  from  the  Teftator's  exprefs  Declaration 
**  that  the  Reafon  of  his  fettling  and  limiting  his  Eftate  in  the 
"  Manner  he  had  done,  was  bccaife  he  deiired  to  have  the  fame 
"  continue  in  his  Name  and  Blood,"  and  likewife  from  the  ex- 
prefs Words,  "  for  and  during  the  'Term  of  his  natural  Life" 
That  the  manifeft  Intention  of  the  Teftator  JoJJma  Browfi  was 
to  give  to  the  fecond  Son  of  his  Brother  Reginald  an  Eftate  for 
Life  only;  and  to  make  All  the  Sons  (either  born  or  unborn)  of 
his  Brother  Reginald,  and  of  his  Brother  Samuel  (after  his  Brother 
Reginald,)  Tenants/or  Life  fuccefjivcly ;  with  Remainders  in  Tail, 
to  the  firll  and  every  other  Sons  of  fuch  refpedive  Tenants  for  Life. 

An 
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An  Eflate  for  Life  may  be  limited  to  a  Perfon  unborn,  as  tlie 
firfl;  Taker.  And  here,  the  Eftate  firft  given  to  the  fecond  Son 
(not  then  born)  of  his  Brother  Reginald  is  exprefled  to  be  an 
Eflate  for  Life  :  And  no  Words  of  Limitation  were  meant,  or  can 
with  any  Propriety  of  Conftrudion  be  applied  to  the  fecond  Son 
of  Reginald;  and  confequently,  none  that  can  operate  fo  as  to  en- 
large the  Eflate  for  Life  exprefsly  devifed  to  Him. 

It  mull:  be  confelfed,  that  there  is  an  Inaccuracy  or  Confufion 
in  the  Wording  of  the  Devife  that  is  to  take  Place  immediately 
af'ter  the  Death  o(  Reginald's  fecond  Son.  The  Words  are  "  And 
♦'  from  and  after  the  Death  of  the  faid  fecond  Son  of  my  faid 
"  Brother  Reginald  Brown,  then  to  the  _^rjl  Son  of  the  Body  of 
"  fuc/j  fecond  Son  of  my  faid  Brother  Reginald  Broivn,  and  to  the 
*'  Heirs  Male  of  the  Body  of  such  second  Son  ;  And  for  De- 
"  fault  of  fuch  Ifl'ue,  to  the  tl.n'rd,  fourth,  fifth,  and  every  other 
•'  younger  Son  or  Sons  of  the  faid  fecond  Son  of  my  faid  Brother 
*'  Reginald  Brown,  and  to  the  Heirs  Male  of  the  Bodies  of  the 
"  faid  third,  fourth,  fifth,  and  other  Sons  of  the  iVid  fecond  Son 
•'  of  the  faid  Reginald  Broivn." 

But  there  can  be  no  Manner  of  Doubt,  that  this  is  owing  to  a 
mere  accidental  Omifjion  in  tranfcribing  the  fair  Copy  of  this  Will 
from  the  original  rough  Draught  of  it.     It  is  evident,  that  a  Line 
is  inadvertently  left  out:   And  it  is  moft  clear,  what  that  Line 
mufl  have  been.     The   Devife   immediately   after   the   Death  of 
Reginald's  fecond  Son  is  "  to  Ontfrji  Son  of  fuch  fecond  Son's  Body, 
**  and  to  the  Heirs  Male  of  the  Body  of  fuch" — Thus  far  the  Tran- 
fcriber  copied  the  Draught  right.     But  here  he  has  plainly  omit- 
ted  the  following  Words — " frji  Son  lawfully  to  be  begotten; 
*'  And  for  want  of  fuch  IlTue,   then  to  the  fcond  Son  of  the  Body 
•*  of  I'uch  fecond  Son  of  my  faid  Brother  Reginald  Brown  law- 
"  fully  to  be  begotten,  and  to  the  Heirs  Male  of  the  Body  of 
*'  fuch" — If  thefe  Words  had  been  inferted,  the  Claule  had  been 
quite  clear,  fenfible,  and  methodical.     By  fupplying  the  Omifiion 
of  them,  the  Limitation  in  favour  of  Reginald's  fecond  Son  and 
his  Defcendants  will  be  precilely  the  fame  as  the  Teflator  had 
before  exprefsly  made  with  regard  to  Reginald's  frjl  Son  and  his 
Defcendants:  Which   mull  have   been   the  Teflator's  Intention, 
and  appears  beyond  Doubt,   upon  fairly  confidering  the  Will,  to 
have  been  fo.     He  certainly  intended  to  give  no  Eflate  Tail,   till 
he  came  down  to  his  Grandchildren.    And  if  thefe  omitted  Words 
are  fupplied,  the  fecond  Son  intended  by  the  Will  is  not  the  fe- 
<rond  Son  of  Reginald,  but  the  fecond  Son  of' the  fecond  Son  of  Re- 
^inald ;  not  Son,  but  Grandlbn   to   Reginald  Brown:  Which  is 
iigreeable  to  the  Teilator'5  Intention  *'  to  limit  his  Eflate  in  Suc- 
i  "  cefTion 
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•<'  ceffion  to  the  feveral  Defcendants  of  the  then  unborn  Son  of  his 

'«'  Brother  Reginald,  in  the  like  Manner  as  he  had  before  limited 

'"  it  to  thofe  of  Reginald's  jirji  Son,  which  firft  Son  was  then 

-<'  born."     And,  to  prove  that  the  Court  tuight  Jiipply  this  Omif- 

dion,  the  Cafe  of*  Coryton  v.  Hellier  was  cited ;  where  the  Words*  in  Chan- 

*'  if  Sir  John  Coryton  ihall  lb  long  live,"  were  fupplied.     But^^""^'' *™P; 

whether  this  Omiiiion  can  or  can  not  be  fupplied,  yet  llill  it  fliews  wic!;e;  lo 

that  the  "  fecond  Son"  meant  in  this  Claufe  cotild  not  be  TZiow^jAuguft  1745. 

the  fecond  Son  of  Reginald:  For,  the  very  next  Limitation,  to 

take  Place  in  Failure  of  the  Iff'ue  of  that  fecond  Son,  is  "  to  the 

■"  third  Son  of  Reginald's  fecond  Son."     No\^'  there  could  be  no 

Failure  of  the  Iflue  of  the  Ferfon  who  had  a  third  Son  alive.  The 

Event  therefore  wliich  the  Teftator  had  in  Contemplation,  and 

in  which  Evejit  he  intended  that  this  third  Son  fliould  take,  could 

not  be  a  Failure  of  the  IlTue  of  the  Father  of  that  third  Son; 

but  of  Jdn7e  other   Ferfon,    concerning  whom  the  queftionable 

Words  '■'■  Jeco7id  Son"  muft  be  underflood,  and  to  whom  they  muil 

relate. 

On  the  Part  of  the  Plaintiff,  It  was  further  obferved.  That 
Thomas  Brown,  the  fecond  Son  of  Reginald,  had  Himjelf  decided 
the  prefent  Queftion,  by  applying  for  and  procuring  an  Ad  of 
Parliament,  wherein  he  is,  upon  his  own  Suggeftion,  recited  to 
be  Tenant  for  Life,  with  Remainder  to  his  firit  and  other  Sons  in 
Tail  Male  fucceffively.  His  Petition  for  this  private  Acfl,  and  the 
Recital  in  it  "  that  the  Devife  to  Him  was  only  for  and  during 
"  the  Term  of  his  natural  Life,"  is  a  Bar  to  Him  and  Thofe  who 
claim  under  Him,  and  precludes  them  from  claiming  as  Tenants 
in  Tail.  And  it  was  faid,  that  Lord  Hardwicke  had  Iblemnly  de- 
clared lb,  very  lately,  in  the  Houfe  of  Lords,  in  Sir  James  Mack- 
enzie's Cafe. 

Note — This  private  A&.  of  Parliament  recites  the  Will,  as  if 
it  had  really  been  as  Mr.  Wedderburn  now  fuppofed  that  it  was 
meant  to  have  been  j  and  as  if  it  went  on,  to  give  an  Eltate  in 
Tail  Male  to  All  and  every  of  the  Sons  of  the  fecond  Son  ofT^t'- 
ginald;  and  proceeds  upon  a  Suppofition  "  that  Thomas,  the  fe- 
"  cond  Son  of  Reginald,  was  Tenant  for  Life." 

The  Counsel  for  the  Defendants  laid  it  down  as  an  ef- 
tabliflied  Rule  of  Law,  "  That  if  a  Devife  be  to  One  for  Life,  and 
"  afterwards  a  Limitation,  either  immediate  or  mediate,  to  the 
j  /*  Heirs  of  his  Body,  the  Devifee  takes  an  Eftate  T'^//." 

Now  here  the  Devife  is  "to  i\\Q  fecond  Son  of  Reginald  Brown, 
"  for  Life ;  and  after  his  Deceafe,  to  the  lirft  Son  of  his  Bodv  and 
"  the  Heirs  Male  of  the  Bodv  of  fuch  fecond  Son." 
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This  is  a  clear  Eftate  Tail,  therefore,  in  the  fecon J  Son  of  Re- 
glnald  Brown.  And  the  inferting  a  Limitation  "  to  the^r// Son 
"  of  fuch  fecond  Son"  muft  be  underftood  as  only  diredling  the 
Order  of  Succeffion  according  to  the  Laws  of  Primogeniture  and 
the  ordinary  Courfe  of  Succeffion;  not  as  a  Defignatio  Perfont: 
For  the  Word  "  Son"  is,  in  this  Place,  a  Nomen  collcSlivum.  Nor 
v/as  this  unborn  firft  Son  of  an  unborn  Father  (as  the  fecond  Son 
oi  Reginald  then  was)  capable  of  taking  as  2i  Purchafer ;  becaufe  a 
Devife  "  to  the  firft  Son  of  a  Perfon  unborn"  is  too  remote  to  take 
EfFeft  by  way  of  Pur  chafe:  And  then  the  Cafe  is  no  more  than  a 
Devife  "  to  One  for  Life,  and  to  the  Heirs  Male  of  his  Body;" 
which  is,  unqueftionably,  an  Ellate  Tail. 

As  to  the  Intention  of  the  Tefbtor — Even  fuppofing  it  to 
have  been  clearly  what  has  been  contended  for,  on  the  other  Side; 
and  fuppofing  (though  not  admitting)  "  that  the  imagined  Omif- 
*'  fion  in  the  Will  might  be  fupplied  by  Conflrucflion;"  Yet  that 
Intention  could  not  take  Ef'e^ :  For  it  is  a  Limitation  of  a  Pof- 
fibility  upon  a  Pojibility ;  and  manifeftly  tends  to  a  Perpetuity,  by 
a  Sufpenfion  of  the  Inheritance  from  veiling,  and  confequently 
rendering  the  Eftate  unalienable  for  a  longer  time  than  the  Policy 
of  the  Law  allows;  which  has  not  yet  been  permitted  to  laft  longer 
than  the  Compafs  of  a  Life  or  Lives  in  being,  and  One  and 
twenty  Years  beyond. 

Though  the  Limitations  to  the  IJJue  Male  of  unborn  Sons  can 
not  veft  in  them  as  Purchafers,  yet  they  need  not  be  totally  re- 
medied. They  fhew  the  Teftator's  Intention  *'  that  fuch  IlTue 
"  fhould  fucceed  to  the  Eftate":  And  the  only  way  for  that  In- 
tent to  take  Place,  is,  by  conftruing  the  unborn  Sons  oi  Reginald 
Himfelf  to  be  Tenants  in  Tail  Male;  And  then  their  Iffiie  will 
inherit.  Whereas,  the  Conftruftion  contended  for  by  the  Plain- 
tiff would  totally  preclude  them  from  taking,  and  defeat  the  In- 
tention of  the  Tellator  "  that  the  Eftate  ihould  continue  in  his 
"  Name  and  Blood."  The  Expofition  of  a  Will  fliould  be  fuch 
as  will  beft  ferve  to  effedtuate  the  general  Intent  of  the  Teftator; 
And  whenever  a  Court  Jiipplics,  by  Conftrudlion,  any  feeming 
Defedl  in  the  Language,  It  is  always  in  order  to  fupport,  not  to 
defeat  the  Teftator's  Intention:  Whereas  if  the  fuppoled  Omiffion 
in  the  prefent  Will  were  to  be  fupplied  by  Conftrudion,  in  the 
Manner  propofcd  on  the  Part  of  the  Plaintiff",  it  would  be  only 
for  the  Purpofe  of  rejecting  it  the  next  Moment,  as  void,  and  de- 
feating the  general  Intention  of  the  Teftator. 

As  to  the  Act  o/Parliament — It  can't  vary  the  red  Rights 
of  the  Parties,  with  refpedl  to  Perfons  not  claiming   under  it. 

It 
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It  could  not  make  any  Alteration  in  the  Limitations  of  the  Tef- 
tator's  Will.  It  was  Iblely  intended  to  proted:,  in  all  Events, 
the  Perlbns  who  ihould  become  Lefl'ees,  upon  the  Terms  of  re- 
building and  laying  out  their  Money,  upon  the  Faith  of  it.  It 
can't  affetl  a  Queftion  of  Right  between  the  Claimants  under 
Jojhua  Brown's  Will. 

On  the  Part  of  the  Defendants,  were  cited  the  Cafes  of  Coulfon 
and  Coulfon,  the  Duke  of  Marlborough  and  Lord  Godolphin, 
Hopkins  and  Hopkins  {Forrejler  44.)  and  Robinfon  v.  Robin/on 
(ante  38.) 

Reply- 
As  to  the  Limitation  *'  to  the  Heirs  of  the  Body  of  the  fecon(;i. 
*'  Son  of  Reginald,"  which,  uniting  (as  they  fay)  with  the  for- 
mer Devife  "  to  the  faid  fecond  Son,  for  his  Life,"  enlarges  his 
Life-Eftate  into  an  Eflate-Tail. — The  Anfwer  is,  that  here  is  no 
fuch  Limitation:  None  was  meant,  nor  can  any  Words  of  Limi- 
tation be  with  any  Propriety  applied  to  the  fecond  Son  of  Regi- 
nald, (o  as  to  enlarge  his  Life-Ellate. 

They  have  argued,  that  though  the  Law  will  not  permit  the 
unborn  IJJue  of  an  unborn  Anceflor  to  take  that  very  fame  Eftate 
which  the  Teftator  intended  to  give  them;  Yet,  in  order  to  ef- 
fectuate as  far  ^s  may  be,  the  Tellator's  Intention,  it  will  give 
their  Ancejior  a  larger  Eflate  than  was  intended  for  him  ;  namely, 
an  Eftate  T^ail  (under  which  his  IfTue  may  take,)  inftead  of  a 
Life-Ellate. 

Anfwer.  This  Conftrudlion  would  be  ineffeftual  to  attain 
the  End  propofed :  Becaufe  the  Tenant  in  Tail  would  thereby 
have  it  in  his  Power  to  defeat  the  Order  of  Succeffion.  And  if 
the  Policy  of  the  Law  will  not  allow  the  Sons  of  I'homas  {Regi- 
nald's fecond  Son,  unborn  when  the  Will  was  made,)  to  take 
that  Eftate  which  the  Teftator  defigned  they  JJiould  take,  it  affords 
no  Reafon  for  giving  to  their  Father  an  Eifate  which  the  Teftator 
ij  certainly  did  not  defign  that  He  fliould  take ;  and  fo,  by  a  Difpo- 
l  fition  which  tlig  Tellator  never  meant  nor  thought  of,  put  it  in 
i|  his  Power  to  difinherit  his  IlTue,  and  fruftrate  the  Teitator's  de- 
clared Wilh  and  Defire. 

The  Court  (namely,  Lord  Mansfield  and  Mr.  Juf- 
tice  WiLMOT,  the  Other  two  Judges  being  abfent,)  held  That 
Thomas  the  fecond  Son  of  Reginald  took  an  Eflate  Tail. 

Tliey 
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They  could  not  infert  the  Limitations  which  the  Plaintiff's 
Counfel  fuppofed  to  be  left  out :  And  as  the  Will  now  flood, 
there  was  no  Queftion  in  the  Cafe. 

But  if  the  omitted  Limitations  could  have  been  fupplied  by 
Conftrudion,  They  thought  the  unborn  Sons  of  an  unborn  Son 
could  not  have  taken  ;  And  that,  to  effeduate  the  general  Inten- 
tion of  the-'  Teftator,  the  Word  "  Son"  lliould  be  conftrued  a 
Word  oi Lhnitation ;  and  an  Eflate  Tail  given  to  the  feCond  Son 
of  Reginald. 

This  was  the  Subftance  of  their  general  Opinion. 

Their  particular  Expreflions  were  fomewhat  to  the  following 

Effeft: 

Lord  Mansfield — A  Court  of  Juftice  may  conftrue  a 
Will;  and,  from  what  is  exprefled,  necefliirily  imply  an  Litent  not 
particularly  fpecified  in  Words,  But  we  cannot,  from  arbitrary 
conjedlure,  though  founded  upon  the  higheft  degree  of  Probability, 
add  to  a  Will,  ov  fupply  the  Omiffions. 

Lord  Hardidcke,  though  generally  liberal  in  conftruing  the 
Intent  of  Teflators,  would  7iot  fupply  a  Contingency  omitted,  in  the 
moft  favourable  Cafe  that  could  exift.  A  Mother  devifcd  her 
Real  and  Perfonal  Eftate  to  her  Daughter  (who  was  an  only  Child;) 
'*  And  ^She  die  before  She  is  of  Age  to  difpofe  thereof,"  then 
devifed  it  over.  The  Daughter  lived  to  be  married;  and  died, 
leaving  a  Daughter,  between  20  and  21.  Lord  Hardwicke  de- 
•  Bellafis  V.  creed  for  the  Devifee  over,  as  to  the  Real  Eflate.* 

Urthwaite 

II  February        But  //"Words  are  rejedled,  or  fupplied  by  Conftruftion,  it  mull: 
*>•        always  Idc  in  Support  o/"the  manifeii;  Litent. 
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Here,  Adding  the  Words  would  defeat  the  general  Intent : 
Which  certainly  was  "  that  the  Illue  Male  of  the  fecond  Son  oi  Re- 
"  ginald  fhould  take,  before  it  went  to  the  Others  in  Remainder." 
But  if  the  Words  were  added,  the  Limitation  by  the  Rules  of 
Law,  would  be  void.  A  Possibility  cannot  be  devifed  upon 
a  PolTibility.  The  Intent  cannot  be  effeduated,  unlefs  the  fe- 
cond Son  of  Reginald  has  an  Ellate  'Tail. 

The  Blunder  of  ExprefTion   is    here  favourable  to   the  Real 

Meaning ;  And   therefore   cannot   be   fupplied    by  Conftrudion  : 

The  conftant  Objedl  of  which,  is,  "  to  attain  the  Intent."     For 

this  Purpofe,  Words  of  Limitation  fliall  operate  as  Words  of  pur- 

4  chafe  J 
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•chafe;  Implications  fliall  fupply  verbal  OmifTions ;  The  Letter 
ihall  give  w^ay  ;  Every  Inaccuracy  of  Grammar,  every  Impropriety 
■of  Terms  ffiall  be  corrected  by  the  general  Meaning,  if  that  be 
clear  and  manifeft.  But  here.  To  fupply  the  Words  omitted  by 
Miftake  or  Blunder,  would  introduce  a  Blunder  in  Law,  and  de- 
feat the  Teftator's  general  View  and  Intention.  As  the  Words 
Hand,  the  fecond  Son  of  Reginald  took  an  EJiate  Tail.  The  In- 
tent of  the  Teftator  cannot  be  anfwered,  l?ut  by  giving  Him  art 
Eftate  Tail.  Therefore  the  literal  Conftrudlion  is  moll  agreeable 
to  the  Intent,  and  muft  prevail. 

The  private  Adl  of  Parliament  cannot  afFed:  this  Queftion. 

Mr.  Juflice  Wilmot — The  Queftion  is.  What  this  Tef- 
tator intended"?  And  Whether  we  can  give  it  EfFeft,  in  Part? 

He  intended  it  to  remain  in  his  Name  and  Blood.     Two  of  his 
Brothers  are  dead  without  IfTue. 

At  the  Time  of  the  Teftator's  Death,  William  the  firfl.  Son  of 
Regifiald  was  born :  'Thomas,  the  Second,  was  not.  He  certainly 
meant  ih.&  fame  Ellate  to  Thomas  as  to  William.  But  that  Inten- 
tion can  not  take  EffeSl,  according  to  the  Rules  of  Law :  You 
cannot  limit  a  Non-Entity  upon  a.  Non-Entity ;  a  PoJJibiUty  upon  a 
Po£ihility.  It  was  necefiary  that  the  fecond  Son  fliould  be  Tenant 
in  Tail,  in  order  to  give  the  Intention  of  the  Teftator  an  EfFed. 
If  the  Devife  to  the  Son  of  Reginald's  fecond  Son  flaould  be  a 
Nullity,  the  general  Heirs  at  Law  of  the  Teftator  would  take, 
though  never  fo  many  Heirs  Male  from  Reginald  fliould  be  living. 
Let  his  Intention  therefore  take  Place,  ^j- y^r  as  it  can  go :  But 
I  k  can  go  no  further. 

The  Claufe  of  his  Name  and  Blood  is,  in  EfFed,  faying  "  that 
V  the  Blood  of  Thomas  fhall  inherit,  before  it  goes  to  his- 
**  Daughters. 

Befides,  how  can  We  make  Wills,  and  infert  Words  arbitra- 
rily and  by  ConjeBure  ?  Words  in  a  Will  are  to  be  conftrued  as 
Words  of  Limitation,  or  as  Words  of  Purchafe,  as  they  will  hejl 
effeStuate  the  Intention  of  the  Teftator :  Whereas  the  corredling 
this  Blunder  (if  it  be  One)  muft  render  the  Will  abortive ;  and 
difappoint  the  Intention  of  the  Teftator,  to  a  very  high  Degree. 

As  to  the  Ad:  of  Parliament — It  is  nothing  at  all:  It  is  only  t« 
impower  Him  to  make  Building-Leafes;  and  was  intended  for 
the  Security  of  the  Purchafers,  The  Will  is  there  recited,  dif- 
ferent from  what  it  really  is. 

Part  IV.  Vol.  III.  5K  This 


1636         Hilary  Term  <;  Geo.  3.  B.  R. 

This  is  clearly  an  Eftate-TAiL.     And  therefore 

Per  Cur.  unanimouQy — 

Judgment  muft  be  for  the  Defendant, 

On  the  26th  oi  February  ^jtij.  This  Judgment  was  affirmed 
hy  the  Lords  ;  agreeably  to  the  unanimous  Opinion  of  the  Judges, 
delivered  by  Lord  Chief  Baron  Parker. 

Rex   verfus   Jofcph  Hall. 

TH  E  Defendant  was  brought  up  by  Habeas  Corpus,  from 
Guildford;  having  been  convided  by  two  5;/rn;}'-Juftices, 
as  a  Rogue  and  Vagabond,  upon  17  C.  2.  c.  5,  §  7.  (to  amend 
and  make  more  effedual  the  Laws  relating  to  Rogues,  Vagabonds, 
&c,)  for  running  away  from  his  Parifh,  and  leaving  his  Wife  and 
Children  to  be  maintained  by  the  Parifh. 

Mr.  Hally  on  Behalf  of  the  Defendant,  objeded  to  the  Com- 
mitment. 

I  ft.  That  he  was  not  cotiviBed:  Which  he  ought  to  have  been. 

2d.  It  is  not  alledged,  "  that  his  Wife  and  Children  ivert 
"  chargeable  to  the  Parifli." 

3d.  He  "is  not  committed  for  ^ny  limited  Time ;  but — "Till  he 
*'  jhall  be  difcharged  according  to  the  Laws  and  Cujloms  of  this 
*•  Realm." 

Mr.  Mansfield,  contra^  endeavoured  to  fupport  the  Commitment; 
by  I  ft.  denying  that  a  Conviction  was  necelfary;  adly.  by  argu- 
ing, that  the  Words  ufed  were  tantamount  to  an 'Allegation  "that 
«'  they  were  chargeable  to  the  Parifh ;"  3dly.  by  attempting 
to  fliew  that  thefe  Words  of  the  Commituicnt  are  equivalent  to 
the  Dirediion  of  the  Statute,  which  is  "  there  to  remain  until 
"  the  next  General  or  Quarter- Seflions,  or  for  any  lefs  Time  as 
■••  fuch  Juftice  or  Jufticesy/W///6//^y^/rci/'£'r.'* 

Lord  Mansfield  obferved,  that  the  2d.  and  3d.  Ob- 
jeftions  were  fufficient  to  invalidate  the  Commitment :  And  '% 
was  better  not  to  give  any  hafty  Opinion  about  the  Neceffity  -  ,  .< 
formal  Convidtion. 

The  Man  was  discharged. 

Shubs;>^ 
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Shubrick    verfus   Salmond.  Tuefday.  j 

Feb.  176;. 

THIS  was  an  Adion  of  Covenant  upon  a  Charter-Party  of  ('^''■;  J"''^i=s 
Affreightment,  by  the  Merchant  who  hired  the  Ship,  again  ft  ^""'J'^";^^"'^ 
the  Mafter  of  the  Ship,  for  a  Breach  of  Contradl  in  not  going  to  Yates  were 
the  Port  of  JVmyaiv  in  South  Carolina,  as  he  had  covenanted  to  do.  ^'^'^'"'■) 

The  Declaration  fet  forth..  That  the  Defendant,  being  fliortly 
after  bound  out  on  a  Voyage  to  the  Illand  of  Madeira,  by  Charter- 
Party  under  Hand  and  Seal  dated  2 2d  OSlober  1762,  covenanted 
that  He  .would,  diredHy  as  Wind  and  Weather  would  permit, 
iijtcr  the  Difcliarge  of  that  outward  bound  Cargo  at  the  Illand  of 
Madeira,  fail  and  proceed  to  Winyaia  in  South  Carolina,  or  as  near 
thereto  as  He  could  fafely  get;  and  there  ftay  40  running  Days 
from  the  Time  of  fuch  Arrival,  if  not  fooner  difpatched  ;  and  load 
his  Ship  with  fuch  Rice  and  other  Goods  as  the  Plaintiff's  Agents, 
cff,  fhould  tender  to  be  laden:  In  Conlideration  whereof,  the 
Plaintiff  agreed  to  pay  Him  Freight  at  the  Rate  of  4/.  ioj.  per 
Ton  for  every  Ton  delivered  at  the  Port  of  London,  and  alfo 
.1  Parts  of  Port  Charges  and  Pilotage  ZSc. 

In  this  Charter-Party  is  the  following  PRoyiso — "  That  if  the 
"  faid  Ship  fhould  not  be  arrived  at  Winyaiv  aforefaid  by  the  firll 
"  Day  of  March  next  enfuing  the  Date  of  the  faid  Charter-Party, 
"  that  then  and  in  fuch  Cafe  it  fliould  be  in  the  Option  of  the 
**  iaid  Richard  Shubrick  his  Fadlors  or  Affigns,  on  the  faid  Ship's 
"  Arrival  at  Winyaiv,  either  to  load  the  faid  Ship  on  the  Terms 
*<  aforefaid,  or  not ;  or  at  the  then  current  Freight  given  to  Ships 
"  loading  at  Winyaw  for  the  Voyage  aforefaid ;  or  to  refufe  the 
"  faid  Ship  entirely :  So  always  that  fuch  the  Intention  of  the 
*'  faid  Richard  Shubrick  his  Fadlors  or  Affigns  was  declared  to 
"  the  Mafter  of  the  faid  Ship  within  48  Hours  after  his  Appli- 
"  cation  to  the  Fadtors  or  Affigns  of  the  faid  Richard  Shubrick 
"  at  JVinyaw."  And  for  the  Performance  of  the  Covenants,  They 
bind  themfelves.  Each  to  the  other,  in  the  Penalty  of  1200/. 

The  Declaration  affigned  two  Breaches — ift.  That  the  faid  Ship 
did  not  fail  and  proceed  to  Winy  aw  or  as  near  thereto  as  She  could 
fafely  get,  in  Order  to  load  &c;  but  on  the  contrary,  the  Defen- 
dant did  vilfully  abfent  Himfelf  therefrom.  2d.  That  the  De- 
fendant did  not,  on  the  faid  ift  oi  March  or  at  any  Time  fmce, 
arrive  at  Winyaiv;   but  lailfidly  abfented  Himfelf  therefrom. 

Plea  (in  Bar  of  the  Adion) — That  He  did  proceed  with  all  con- 

^  venient  Speed,  and  fail  to  the  Ifland  ol  Madeira ;  but  by  Reafon  of 

2  con- 
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contrary  Winds  and  bad  Weather^  arid  from  no  other  Caufe,  was 
prevented  arriving  .^^^r^  till  the  i6th  oi  February  1763;  io  that 
it  was  hnpojjible  for  Him  to  difcharge  his  outward  bound  Carga 
to  Madeira. 

To  the  2d  Breach  He  made  the  fame  Plea;  and  that  it  was  im- 
fojjibky  after  the  Difcharge  of  his  Cargo,  to  arrive  at  Winy  aw  by 
the  I  ft  Day  oi  March. 

To  this,  the  Plaintiff  demurred  generally  :  And  the  Defendant 
joined  in  Demurrer. 

Mr.  AJlnirJl,  for  the  Plaintiff,  objedled,  that  thefe  were  bad 
Pleas:  For  the  Defendant  was  iiot  difcharged  from  his  Engage- 
ment; but  bound  to  perform  it.  'Tis  a  Contradl  by  Deed:  And 
there  was  -xfiifficient  Conjideration  at  the  Time  of  the  Agreement; 
though,  upon  a  Deed,  it  is  not  fo  neceffary  that  there  fhould  be  a 
fufficient  Confideration. 

He  compared  to  the  Cafe  of  The  Earl  of  Chejlerjield  'v.  The 
Duke  oi  Bolton,  in  the  Exchequer,  reported  in  Comyns  62J ;  where 
there  was  a  Co'venant  to  repair:  And  though  the  Houfe  was  burnt 
doivn,  the  Tenant  was  obliged  to  rebuild  it.  And  whenever  a 
Man  cove7iants  to  do  a  Thing,  he  is  bound  to  perform  it.  So  is 
Jeakillv.  Linne,  Hetley  54.  And  Paradine  v.  Jane,  Aleyn  26, 
27.  And  Monk  v.  Cooper,  2  Str.  763.  which  was  upon  a  Co- 
venant to  pay  Re}it ;  and  there  was  alfo  a  Covenant  to  repair, 
except  in  Cafe  of  Fire :  The  Houfe  was  burnt ;  and  though  the 
Landlord  did  not  rebuild  it,  nor  did  the  Tenant  enjoy,  during 
the  Time  for  which  the  Rent  was  demanded ;  yet  the  Tenant 
was  obliged  to  pay  the  Rent,  according  to  his  Covenant. 

As  the  Defendant  did  not  arrive  at  Winyaiv  before  the  firft  of 
March,  the  Plaintiff  was  to  have  his  Option  "  whether  to  load 
*•  Him  or  not." 

Mr.  Dumiing,  contra,  for  the  Defendant.  Here  was  a  pofi- 
tive  Engagment  to  lail  to  Witiyaw  in  South  Carolina.  On  the 
other  Hand,  there  was  a  pofitive  Engagement  to  pay  the  Freight; 
with  this  Provifo,  that  "  if  the  Ship  did  not  arrive  before  the 
"  firfl  of  March,  the  Plaintiff  was  to  have  his  Eledion,  whether 
*'  to  load  the  Ship,  or  not." 

The  Ship  did  iwt  arrive:  And  it  is  admitted,  that  it  was  not 

the  Defendant's  Fault.     And  therefore,  as  it  did  not  arrive,  the 

Plaintiff  was  ?iot  obliged  either  to  load  the  Ship,  or  pay  any  Freight. 

4  There- 
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Therefore  the  Confideration  fails.     The  Provifo  is  an  exprefs  Dif- 
■charge  from  the  reciprocal  Engagement :  And  the  Contradl  is  void. 

The  Cafes  that  have  been  cited  were  lately  con fidered  in  Chan- 
cery, and  determined  not  to  be  Law ;  The  Cafe  about  Prince  Ru- 
fert,  particularly,  Pard'me  v.  Jane,  in  Aleyfi. 

The  Cafe  between  Mr.  Garrick  and  Mr.  Barry  in  C.  B.  was  on 
Articles  for  Barry's  Performance  on  the  Stage.  Garrick  and  Lacey 
had  covenanted  to  pay  Him  2/.  izs.  6d.  each  Night  that  He 
Ihould  ad:,  and  to  give  Him  a  Benefit  &c,  in  Cafe  Mrs.  Gibber 
fliould  &c  &c.  The  Court  held  *  the  Contraft  to  be  void ;  be- *  i  believe, 
cauje  there  was  no  reciprocal  Obligafion.  this  Cafe  was 

never  deter- 

SoME  Confideration  is  neceffary,  to  fupport  the  Plaintiff's  Ac- 
tion. And  here  the  Confideration  of  paying  the  Freight  fails. 
Therefore  there  is  a  great  Inequality  in  this  Contrad  between  the 
Parties:  'Tis  a  Covenant  on  o«^  Side  only.  Therefore  the  Plain- 
tiff's Adtion  is  not  to  be  fupported. 

Mr.  AJhu7-Jl — in  Reply.  The  Provifo  was  introduced  in  Fa- 
'uour  of  the  Plaintiff;  not  to  prejudice  Him,  or  to  excufe  the 
Defendant. 

The  Cafes  I  cited  do  not  turn  upon  the  having  a  Remedy  over. 

In  Garrick" &  Cafe  againfl  Barry,  there  was  a  want  of  Mutuality 
from  theory?  entering  into  the  Contradl.  Here,  was  a  good  Con- 
fideration for  the  Defendant's  entering  into  a  pofitive  Contrad. 
He  did  do  fo :  And  He  was  obliged  to  perform  it. 

Lord  Mansfield — Upon  the  true  Conflrudion  of  this 
Agreement,  there  is  no  Foundation  of  Fact,  for  arguing  this  Point 
of  Law. 

Th.cDiJiinSlion  between  implied  Covenants  by  Operation  of  Law, 
and  exprefs  Covenants,  is  That  exprefs  Covenants  are   taken  more 
Jlri5lly.     A  Man  may,  without  Confideration,  enter  into  an  ex- 
prefs Covenant  under  Hand  and  Seal. 

!  Here,  Each  has  bound  Himfelf  by  exprefs  Covenant  under 
Hdad  and  Seal :  And  the  Defendant  has  broken  the  Covenant  ou 
his  Part. 

The  Plaintift'  wanted  a  Ship  at  JVinyaw  in  Carolina,  to  load 
with  Rice:  And  therefore  He  covenanted  with  the  Defendant 
"  to  freight  his  Ship  there."     And  the  Defendant  covenants  ab- 
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Jolutely  "  to  go  thither."  And  in  Order  to  quicken  the  Ship's  Ar- 
rival there,  there  is  a  Provifo  "  that /yHe  gets  there  by  the  tirfl 
"  ol March,  He  is  to  be  certain  of  a  Freight:  Cut //"He  does  ko^ 
*'  arrive  there  before  ift  oi  March,  then  the  Plaintiff  was  to  de- 
"  clare  in  48  Hours,  Whether  He  would  freight  the  Ship  ornot." 
The  Defendant  therefore  thereby  became  the  Infiirer  of  the  Rifque 
of  his  getting  there  before  the  firfl  oi  March ;  in  which  Event, 
He  wiLsfure  of  a  Freight:  But  He  itill  had  a  general  Chance  of 
getting  a  Freight,  even  though  He  ihould  not  arrive  there  till 
after  that  Tin\e. 

The  Words  are  pofitive  and  exprefs  "  That  he  (hould  go  thi- 
"  ther."  The  Parties  plainly  meant  that  the  Ship  was  to  go 
thither.     And  the  Confideration  fails  hy  his  not  going. 

There  was  another  Cafe  arifing  upon  a  Fire,  befides  what  has 
been  mentioned:  And  all  the  Opinions  from  the  Bar  were,  "  that, 
*'  though  it  was  a  hard  Cafe,  yet  the  Tenant  v/ho  had  covenanted 
"  to  pay  the  Rent,  was  hound  to  pay  it." 

Mr.  Juflice  Wilmot  was  of  the  fame  Opinion. 

If  the  Defendant  had  not  exprefsly  covenanted  to  go  to  this  Port; 

and  had  been  unavoidably  prevented,  without  any  Default  in  Him- 
•  See  the  felf;  it  might  have  been  a  different  Cafe.*  In  the  Cafe  of  the 
S^Al'e'JrzV.  Exception  of  Fire,  the  Tenant  undertook  to  pay  the  Rent  in  all 

Events ;  and  was  therefore  obliged  to  pay  it. 

Here,  the  Freighter  had  Rice  at  Winyaiv.  He  agrees  with  the 
Defendant  **  to  go  thither."  He  exprefsly  covenants  to  go,  at  all 
Events.  In  order  to  quicken  Him,  it  is  llipulated  by  a  Provifo, 
"  That  if  He  do  not  arrive  before  the  firft  oi  March,  the  Freighter 
•'  is  to  have  his  Option,  to  load  his  Ship,  or  not."  The  Confi- 
deration to  Him  is  his  being  fure  of  a  Freight,  in  Caje  He  got 
there  by  the  firft  of  March.  But  this  Provifo  c:in  not  excufe  Him 
for  not  going  thither  at  all,  becaufe  He  could  not  get  there  fo 
foon  as  that  Day;  when  He  had  exprefsly  covenanted  to  go  to  that 
Port. 

Lord  Mansfield — The  Demurrer  muft  be  over-ruled. 

Judgment  for  the  Plaintiff. 


Rex 
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Rex  ve7'fus  The  Inhabitants  of  Spoiland. 

This  Cafe  is  already  printed  and  publiflied,  in  the  Quarto  Editi«Ri 
of  my  Settlement-Cases,  N'^.  170.  P.  527.  See  it 
abrids^ed,  in  the  Table. 


Rex   vcrfiis  Holmes,   Mayor   of  Tyi^an.  Thurrdav,y 

•^  •'  ^  Feb.  1^65- 

ON  Thurfday  2 2d  Novemher  lafl,  Mr.  Serjeant  Afp'mall  and 
Mr.  Dunning  moved  to  take  off  of  the  File  the  Relurn  to 
a  Mandamus  direfted  to  the  Defendant  Holmes,  commanding  Him 
to  reftore  Edward Leathcrbarrow^  to  the  OJrtice  of  an  Inn-Bargefs  *  H:w>-asnow 
oiWkan;  on  Affidavit  "  thxt  Hob7ies  wis  dead  at  the  Time  cf^-f'-^"T}^ 

I  /•  rr     7    }•>    /       1    •     ^  ^        -     n  ,-^  tiling  01    tHC 

•'  the  Return  being jiied:     (which  was  upon  the  iau  Day  of  laft  7  r/- Return;   but 
.mtyTtxn\,  on   the  Motion  of  Mr.  Clayton.^     The  Import  of  it '^'^^  ^!;y^ ''■' 
was,   "  that  Holmes  was  dead  before  the  Motion  v/as  made  for  filing  •j'''    ""^°  " 
"  the  Return." 


Lord  Mansfield  and  Mr.  Juftice  Wilmot — It  turns 
upon  this — "  Whether  the  Court  would  have  admitted  the  Re- 
"  turn  to  have  been  filed,  f/  the  Fadt  had  been  difclofed  to  "ThemJ' 

Note — The   Mandamus  ifTued  in    1759:    And   Hohnes  died 
-.about  3  Years  ago. 

The  Difficulty  was,  Againft  'whom  to  grant  the  Rule ;  Both 
Holmes  and  Leatherbarrow  being  dead. 

The  Motion  ended  in  this — To  ila-nd  over  till  the  firil:  Day  of 
•the  prefent  Term ;  Mr.  Clayton  undertaking  to  fhew  Caufe  then, 
.and  file  his  Affidavit  in  Anfwer  to  the  prefent  Affidavit,  a  Week 
■before  the  Term. 

Accordingly — 

Mr,  Clayton,  Mr.  Morton,  and  Mr.  Wallace,  on  'Thurfday  24th 
'January  laft,  fhewed  this  Caufe  why  the  Writ  of  Mandamus  and 
'the  Return  thereof  fliould  not  be  taken  off^  the  File;  mz.  That 
the  Return  was  duly  made  in  1759,  and  then  TiOiMzWy  fgiied  by 
the  Mayor,  at  a  Common  Hall;  and  in  fuly  1760,  delivered  over 
to  Mr.  Holt  Lee,  the  Agent  for  the  Profecutors  of  the  Writ :  And 
2  the 
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the  Perfons  commanded  by  the  Writ  to  be  reftored  always  after- 
wards a£ied  as  Inn-BurgelTes,  in  Confequeiice  of  fuch  Reftoration. 
HoZ/WJ  died  in  1762.  And  Bromley,  the  prefent  Agent  for  this 
Motion,  hiew  all  this;  but  has  fuppreffed  it.  We  did  not  in- 
deed then  think  it  neceffary  to  file  it :  But  We  had  a  Right  to 
file  it,  even  after  Holmes s  Death;  and  it  was  no  Irregularity 
to  do  fo. 

Mr.  Serjeant  Afpinall  and  Mr.  Dunning,  contra,  for  the  Rule. 

The  Return  ought  not  to  have  been  filed  after  the  Mayor  s 
Death.  It  can  not  now  be  traverfed.  The  Mayor  gave  no  Au- 
thority to  file  it.  And  He  figned  it  contrary  to  the  Opinion  of 
the  Corporate  AJfembly. 

The  only  Queflion  is,  "  Whether  the  Court  would  have  or- 
"  dered  the  Return  to  be  filed,  if  They  had  been  apprized  of 
*'  the  real  State  of  the  Fads."  If  They  would  not,  in  that  Cafe, 
have  ordered  it  to  be  filed.  They  will  now  order  it  to  be  taken  off 
the  File. 

A  Bifhop's  Certificate  of  an  E»communlcation  is  null  and  void 
and  of  no  EfFedl,  if  not  received  in  the  Bifhop's  Life  'Time:  And 
his  Succeffor  muft  certify.     8  Co.  69.  a.   Trollop' 'i  Cafe. 

Lord  Mansfield  afking  "Whether  there  was  any  L/- 
**  mitation  to  the  Time  of  filing  Returns;  And  whether  r  Retura 
'*  can  be  filed  after  the  Death  of  the  Party  who  made  it." 

Mr.  Serjeant  Afpinall,  to  prove,  "  that  the  Return  mull  come 
**  into  Court  by  the  Hands  of  the  Mayor,"  cited  12  Mod.  308. 
The  King  v.  Burrough  of  Abiiigdon.  The  Words  there  ufed 
are — "  And  the  Return  muft  come  by  Mayor's  Hands  into 
"  Court." 

Mr.  Juflice  Wilmot — The  Return  was  figned  in  1759, 
and  kept  in  the  Mayor's  Cuflody:  In  July  1760,  He  delivered 
it  to  One  Holt  Lee,  who  kept  it  in  his  Hands  till  after  the 
Mayors  Death,  without  filing  it.  It  was  filed  indeed  after- 
wards, at  a  Time  when  the  Mayor  could  neither  civilly  nor 
criminally  be  anfwerable'.  Neither  was  it  filed  at  the  Application 
of  any  of  the  Perfons  refiored;  nor  even  any  claiming  under 
them. 

Therefore  I  have  great  Doubt.     I  am  afraid  of  the  Precedent. 

4  Lord 
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Lord  Mansfield — It  is  a  Return  of  an  A61  really  done: 
And  the  Perfons  commanded  to  be  reflored  ought  not  to  lofe  their 
Right,  merely  becaufe  the  Mayor  did  not  file  the  Return.  There- 
fore it  would  have  been  a  mere  Matter  of  Form,  if  the  Mayor 
had  been  aJJve.  The  Queflion  is,  "  Whether  his  Death  makes 
<'  any  Difference." 

Conviftions  are  never  drawn  up,  till  fome  Occafion  calls  upon 
the  Profccutor  to  draw  them  up.  There  M'ere  many  at  St.  Mar- 
garet's Hill,  which  are  not  drawn  up  yet. 

I  fuppofe,  the  Perfons  who  have  how  filed  this  Return  have 
fome  Intereji  in  it. 

Mr.  Athorpe  (Secondary  of  the  Crown-Office)  informed  the 
Court,  That  the  Profecutor  might,  at  any  Time,  have  called  for 
the  Return.     And 

Mr.  Barlow  faid  There  were  2  Returns  drawn  at  the  Time; 
One,  as  the  Ma)'or's ;  The  Other,  as  by  the  Corporation :  But 
Neither  was  xhtn  Jiled. 

Curia  advifare  "vult. 

The  Opinion  of  the  Court  was  now  moved  for.- 

Mr.  Juftice  Wilmot — I  think.  This  Return  ought  not 
to  ftand  upon  the  Record. 

The  Mandamus  was  moved  for,  as  of  Courfej  and  was  diredled 
"  to  the  Mayor"  alo?ie.  I  think  it  ought  to  have  been  directed 
to  Thofe  who  had  Power  to  return  it.  If  fo,  the  Writ  and  Re- 
turn feem  to  be  a  Nullity.     But  I  do  not  go  upon  that. 

The  Writs  were  delivered  to  the  Mayor  in  1759;  He  called 
a  Common  Hall;  The  Common  Hall  refforcd  the  Perfons  named 
in  the  Writs ;  The  Mayor  then  figned  a  Return,  "  That  He  had 
**  reflored  them;"  In  July  1760,  He  delivered  this  Return  to 
Holt  Lee,  their  Agent;  The  Mayor  died  in  1762;  In  Trinity 
Term  1764,  the  Writs  were  filed. 

The  Queftion  is,  "  Whether  they  ought  to  have  been  filed 
*•  after  the  Mayor's  Death,  under  thefe  particular  Circumflances." 

If  the  Return  ought  not  to  have  been  received,  it  ought  t» 
be  taken  off  the  File. 
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In  general,  Every  Return  Is  ambulatory,  and  in  the  Breaft  of 
the  Perfon  to  whom  the  Writ  is  direded,  ////  it  is  filed.  &  gning 
is  not  neceffary,  nor  material. 

The  only  Way  of  getting  ofF  of  a  Return,  is  by  an  Adlion  or 
an  Information  againft  the  Perfon  who  returns  it.  There  was  a 
Cafe  in  M.  j  G.  2.  Rex  v.  Wilkes,  in  Calne;  which  went  upon 
this  Principle,  "  that  it  can  only  be  controverted  by  A6tion  or 
*'  Information,  if  it  be  once  received."  But  this  Man  was  dead^ 
before  it  was  received. 

Though  this  Mandamus  is  diredled  to  the  Mayor  only  ;  yet  He 

Himfelf  underftood  the  Return  to  be  made  with  the  Confent  of 

•  V.  ante,    the  Corporation  or  Common  Hall* 
^.  i486. 

This  Return,  if  it  fhould  ftand,  may  be  urged  as  a  conclufive 
"Evidence,  not  only  "  that  it  was  made  by  Him;"  but  alfo  "  that 
"  it  was  made  with  the  Confent  of  the  Corporation."  So  that,  if 
it  is  permitted  to  ftand,  it  will  preclude  the  entering  into  the 
Queftion  "  Whether  it  was  with  or  without  the  Confent  of  the 
**  Corporation:"  For,  this  can  never  be  difproved  by  any  Evi- 
dence :  The  Queftion  cannot  be  inquired  into,  either  diredly 
or  collaterally.  It  can  not  be  examined  in  any  Adtion  or  Infor- 
mation againft:  Him,  being  dead  before  it  was  received. 

As  long  therefore,  as  this  Return  ftands,  the  Queftion,  "  Whe- 

+  V.  ante,     <«  ther  the  Reftoration  was  or  was  not  with  the  -f-  Confent  of  the 

Rex''f^La-    "  Corporation,"  is  bound  down,  andean  never  be  entered  into: 

tliametal.     For  no  Evidence  can  7iow  be  received  to  controvert  this  Fadl  of 

the  Corporation's  Confent. 

And  as  it  may  be  applied  to  this  Purpofe,  I  therefore  think 
the  Return  ought  to  be  taken  off  the  File. 

If  fuch  Intention  be  waved,  and  that  Queftion  lies  open,  M 
may  anfwer  my  Difticulty. 

If  that  Queftion  is  left  open,  I  am  entirely  fatisfied. 

Mr.  Attorney  General  oftered  to  come  into  any  Rule  for  leav- 
ing that  Quefticfn  open. 

Mr.  Serjeant  Afpinall — But  neverthelefs,  other  People  hereafter 
vciVj  make  that  Ufe  of  it. 

4  Lord 
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Lord  Mansfield — Undoubtedly,  that  Qiieftlon  olight 
to  be  /eft  open. 

Mr.  Dwzning  continued  to  Infift  on  the  Return  being  taken  cff" 
the  File;  And  offered  to  admit  the  Fad:  "  That  the  Mayor  Him^ 
*■'■  Jelf  did  make  fuch  a  Return." 

Lord  Mansfield  and  Mr.  Juftice  Wilmot — If  a 
returning  Officer  was  to  die  immediately  after  figning  a  Return 
and  before  the  filing  it,  the  Court  might  diredt  an  Ilfue  to  try  the 
Validity  of  it. 

Mr.  Juftice  Wilmot — The  R.eafon  of  the  *  Cafe  which*  Trollop's 
has  been  cited  about  the  Birtiop's  Certificate,  is,  "  that  the  fuc-  ^^  !,'^ 
**  ceeding  Bifliop  may  have  abfohed  the  Man  :  And  therefore  the 
**  Certificate  mufl  be  figned  by  the  Succelfor." 

I  confider  this  Return,  now,  as  flanding  upon  the  Admifllon  of 
the  Profecutors  of  the  Writ,  "  That  no  other  Ufe  fliall  be  made 
**  of  it  than  barely  that  the  Mayor  did  reftore  Him  in  FaSl ;" 
without  Prejudice  to  the  Qj^eftion  concerning  the  Legality  of 
this  Refloration ;  or  entering  into  the  QuelHon  about  the  Corpo- 
ration's concurring  with  Him,  or  not. 

Lord  Mansfield — Let  this  be  taken  down,  as  by  the 
Confent  of  Counfel  on  both  Sides,  in  All  the  Caufes. 


Rex  verfus   Felix   Mac  Donald.  lt%l 


ON  Monday  laft  (the  4th  of  February)  Mr.  Morton  moved 
to  quafh  an  Indidtment  againft  the  Defendant  for  converting 
his  Houfe  into  an  Hofpital  for  taking  in  and  delivering  lewd, 
idle,  and  diforderly  unmarried  Women;  who,  after  their  Deli- 
very, went  away  and  deferted  their  Children,  whereby  the  Chil- 
dren became  chargeable  to  the  Parifli. 

Lord  Mansfield  took  Notice,  when  it  was  firft  moved, 
of  the  narrow  impolitic  Principles  upon  which  the  Profecutors 
had  proceeded ;  and  exprefied  his  Surprize,  how  fuch  a  Bill  could 
ever  ht  found. 

Mr.  Attorney  General  now  fliewed  Caufe.  He  faid,  All  that 
the  Profecutors  defire,  is  "  That  the  PariJJj  jnay  be  indemnified:" 
For,  at  prefent,  the  Parifli  are  burthened  with  All  thefe  Ballard- 
Children. 

Lord 
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Lord  Mansfield — But  by  what  Law  is  it  criminal  t» 
deliver  a  Woman,  when  She  is  with  Child  ? 

Cur.     To  be  fure.  This  is  not  indictable. 

Rule  made  absolute,  to  quash 
the  Indidment. 


The  End  of  Hilary  Term   1765,    5  G,  3. 


Eaftcr 
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The  Court  was  now  full:  Sir  Richard  Aston, 
late  Lord  Chief  Juftice  of  the  Court  of  Commm  Pleas 
in  Irela7id^  was  called  a  Serjeant  on  the  firft  Day  of 
I  .  this  Term  ;  and  took  his  Place  on  the  Bench  in  this 
Court,  the  next  Day  ;  Sir  Thomas  Denison  having 
refigned,   on  the  14th  of  February  lafl. 


Rex  verfus  Vice-Chancellor  ^'c.  of  Cambridge.       Thurfday,  2.5 

•^  '  ^  April  1765. 

PON  the  "Death  of  the  late  E^r/ of  Hardwicke,  a 
warm  Conteft  arofe  in  the  Univerfity  of  Cambridge, 
between  the  Earls  of  Sandwich  and  Hardwicke,  for  the 
OtiiccofHiGH  Steward. 

That  Officer  is  eledled  by  a  Grace:  Which  muft  pafs  the  Caput 
vunanimoufly,  and  be  affented  to  by  the  Houfes  of  Non-Regents 
and  Regents. 

A  Grace  paffed  the  Capnt,  for  the  Earl  o?  Hardwicke  -,  and 
was  affented  to  in  the  Houfe  of  Non-Regents,  by  a  Majority  of 
'-Two:  On  tlie  30th  oi  March  1764,  it  came  on  in  the  Houfe  of 
Regents.  The  two  Pro£lors  mark,  the  Votes,  in  two  Lines ; 
under  "  Placet"  and  "  Non  Placet."  When  caft  up,  they  were 
£qual. 

The  Cafe  was  ?2ew :  And  they  were  at  a  Lofs,  what  to  do. 

Part  IV.  Vol.  IIL  /j  N  Thj; 


1648  Eafler  Term  ^  Geo.  3.  B.  R. 


The  Senior  Prodor  (in  the  Intereft  o£  Lord  HaniicicieJ  infi{]:ed 
-on  a  fecond  Scrutiny ;  lupported  by  the  Order  of  the  Vice-Chan- 
■cellor.  The  Junior  Prodtor  (in  the  oppolite  Interefl)  refufed 
going  to  a  fecond  Scrutiny;  becaufe  they  Bof&  agreed,  "  that  the 
"  Votes  were  tqucl."  He  infifted  on  reporting,  in  Form,  "  that 
"  the  Votes  were  equal";  which  the  Other  refufed:  And  the 
Report  mufl  be  made  by  Both  concurring. 

Upon  this,  the  Vice--Chancellor  diJJ'ohed  the  Congregation, 
without  afiy  Report  having  been  made. 

Afterward^,  it  was  difcovered,  that  Mr.  I'homas  Pitt,  who 
■  had  voted  in  the  Regents  Houfe  againjl  the  Grace,  was  a  Mafter 
of  above  five  Years  ftanding,  .and  therefore  ought  to  have  voted 
amongft  the  Non-Regents. 

If  his  -Vote  was  bad^  the  Placets  had  a  Majority  of  One. 

Mr.  Pitt  was  admitted  to  the  Degree  of  Mafter  of  Arts,  on 
17th  July  1758,  by  virtue  of  a  Mandate  from  the  King.  On 
the  1 8th  of  July  ij^^  (the  next  Day)  Leave  of  Abfence  was 
grantedto  Him,  as  Xcfs,  Perfon  aBually  created  Mailer  of  Arts. 

The  Prodtors  had,  at firjl,  made  a  Mijlake;  Each  having  omit- 
ted \.o  mark  the  Vote  of  the  Other:  So  that,  in  the  Paper  of  the 
•Senior  Prodor,  the  Placets  had  a  Majority  of  One;  and  in 
■the  Juriior  Prodlor's  Paper,  the  Non  Placets  had  a  IVIajority  of 
One.  But  they  foon  difcovered  the  Caufe  of  the  Difference ;  and 
concurred  in  fetting  it  right.:  Which  made  the  Votes  agree,  in 
tach  Paper. 

A  Mandamus  was  apphed  for,  on  Lord  Hardivicke's  Behalf; 
And  a  Rule  to  Ihew  Caufe  was  granted:  Which  Rule  was  drawn 
up  in  the  Manner  which  will  immediately  appear :  viz. 

Cause  was  now  fhewn,  why  a  Mandamus  fliould  not  iffue  to 
the  Vice-Chancellor  and  Others,  of  the  Univerfity  of  Cambridge, 
to  complete  the  Election  of  the  Earl  oi  Hardwicke  into  the  Office 
of  High  Steward  of  that  Univerfity. 

The  Rule  was  made,  firft,  upon  the  Vjce-Chamcellor, 
To  fliew  Caufe  why  a  Writ  oi  Mandainus  fl:iould  not  iffue,  direfted 
to  Him,  requiring  Him  to  convene  atid  hold  a  Congregation  or 
.Convention  of  the  Univerfity;  to  the  End  and  for  the  Purpofe, 
:that  the  Prodors  of  the  laid  Univerfity  may  declare  whether  the 
Majority  of  the  Votes  in  the  Regent-Houfe  of  the  laid  Univerfity, 

upon 
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upon  a  Grace  propofed  in  the  faid  Houfe  on  the  30th  Dav  of 
Mivcb  laft  paft,  for  the  Eledion  or  Appointment  of  P/ji7/p  Earl 
of  Hardwicke  to  be  High  Steward  of  the  faid  Univerfity,  was 
againft  or  in  Favour  of  the  paffing  of  the  faid  Grace. 

The  fecond  Part  of  the  Rule  was  upon  Daniel Longm're,  Clerk, 
and  Ralph  Forjler,  Clerk,  Proctors  of  the  faid  Univerfity,  To 
Ihew  Caufe  why  the  like  Writ  fhould  not  illue,  direfted  toT'hem, 
requiring  Them  to  declare  whether  the  Majority  of  the  Votes  in 
the  Regent-Houfe  of  the  faid  Univerfity,  upon  a  Grace  propofed 
in  the  laid  Houfe  on  the  faid  30th  Day  of  March  laft,  for  the 
Election  or  Appointment  of  Philip  Earl  of  Hardwicke  to  be  Hj,gh 
Steward  of  the  faid  Univerlity,  was  againft  or  in  Favour  of  the 
pafling  of  the  faid  Grace. 

.  The  third  Part  of  the  Rule  was  upon  the  faid  Vke-ChaJicelhr^ 
Daniel  Lojigmire,  Ralph  Forjler,  William  Roberts,  and  He?iry 
Talbot,  Keepers  of  the  Common  Seal  of  the  laid  Univerfity, 
To  fliew  Caufe  why  the  like  Writ  fliould  not  iffue,  diredled  to 
Them,  commanding  and  requiring  Them  to  put  and  affix  the 
Common  Seal  of  the  faid  Univerfity  to  an  Inftrument  or  Letters 
Patent  appointing  the  faid  Philip  Earl  of  Hardwicke  High  Ste- 
ward of  the  laid  Univerfity,  purfuant  to  the  Tenor  of  a  Grace 
palled  in  Senate  on  the  laid  30th  D-3.y  of  March  laft. 

The  Counsel  who  now  fliewed  Caufe  on  the  Part  of  the 
Non  Placets,  were  Mr.  Attorney  General  (Sir  Fletcher  Norton,] 
Mr.  Morton,  and  Mr.  Blackjlone. 

In  the  firft  Place,  they  argued,  that  this  Mandamus  could  not 
ilTue,  upon  the  Foot  of  a  Mandamus  "  to  hold  a  Court-Leet":  For, 
this  was  not  the  Univerfity  s  Cafe. 

By  a  Charter  oi  Hen.  i.  The  Town  had  the  Court-Leet. 

By  Another  of  ^c;/.  3.  The  T^ito/z  had  it :  Nor  the  Univerfity. 

In  4  Ric.  2.  The  Town's  People  committed  Outrages  againft 
the  Univerfity  :   And,   the  Year  after,  viz. 

In  5  Ric.  2.  (17  Feb.)  The  Univerfity  had  tht'ir  firji  Grant. 

In  8  Ric.  2.  The  Univerfity  hxdi'Anof her  Gv2int:  Which  gives 
them  lYicivJirJi  Power  "  to  fummon  a  Jury  to  make  Prefentments." 

In  H.  6.  They  had  Another  Grant  j  (giving  them  Power  to 
remove  lewd  Women  {s?-c.) 

In 
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In  17  H".  8.  An  Award  was  made  by  a  Judge  of  the  King's 
Bench  and  two  Serjeants  at  Law — "  That  Nulances  fliould  bfe 
"  correded  in  the  Tow«-Leets." 

In  3  Eliz.  A  Charter  (like  that  of  iJ.  6.)  makes  x\\<ifirjl  men- 
tion of  the  Office  (s/'Steward. 

Therefore  They  have  no  prescriptive  Coiirf-Leet ;  nor  have 
they  a  Grant  of  any.  Therefore  the  High  Steward  is  not 
Steward  of  a  Court  -  Leet ;  but  only  an  Officer  at  Will  of  the 
Chancellor. 

To  prove,  *'  that  the  Court  will  not  iffiie  a  Mandamus  nuga- 
*'  torily" — they  cited  Style,  457.  The  ProteBor  and  Craford;  and 
1  Shower  2iy,  2^1. 

Secondly — There  is  no  Reafon,  they  faid,  in  the  prefent  Cafe, 
to  grant  a  Mandamus  j  becaufe  the  Univerfity  oi  Cambridge  is 
not  like  an  ordinary  Corporation ;  but  is  vifitable  by  the  Crown, 
and  fubjedl  to  Statutes  to  be  given  by  the  Crown,  being  of  Royal 
Foundation. 

In  3  Ed.  6.  The  Bifliop  of  Ely  and  Others  were  appointed 
Vifitors  :  And  King  Edward  the  Sixth  gave  Statutes,  which  the 
Univerfity  accepted.  So  did  Queen  Elizabeth.  In  the  12th  Year 
of  her  Reign,  She  gave  Them  a  new  Body  of  Statutes,  under 
which  They  are  7iow  governed;  and  in  which,  there  is  no  Provi- 
iion  for  the  Oliice  of  Steward  :  But  they  dired:  "  that  «// Officers 
*'  not  particularized  Ihall  be  chofen  as  the  Vice-Chancellor  is  to 
"  be  chofen." 

The  Univerfity,  having  accepted  thefe  Statutes,  are  therefore 
.bound  by  tlmn.     And  yet  the  Eledlion  now  in  Qucflion  was  7tot 
,     as  the  Eledlion  of  a  Vice-Chancellor.     Therefore  it  is  null  and 
void. 

Thirdly — On  another  Ground,  this  Mandamus  fliould  be  re- 
fufcd.  Lord  Hardwicke'?,  Grace  did  not  pafs.  Therefore  this 
Mandamvs  for  inforcing  it  ought  not  to  go  :  Mr.  Pitt  voted  in 
the  Houfe  where  He  ought  to  vote.  He -could  not  vote  in  any 
other  Place  :  His  ^inquennium  was  Jiot  expired. 

Regents  were,  in  their  Origin,  Preceptors. 

Regency  was  originally  for  One  Year :   It  was  then  enlarged 
;to  2,  3,  4,  5  Years.     Now  from  the  Nature  of  Rcgeacy  and  the  • 
I  Onus 
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Onus  annexed  to  it,  Mr.  Pi/f  continued  a  Regent.     A   Royal 
MaJidamiis  can  only  confer  a  Privilege :  It  can  not  exempt  from 
-■the  Onus  of  Difputations;  and  throw  it  upon  Others. 

The  Ordo  Senioritatis  is  now,  as  it  always  wa-s.  And  from 
the  Ordo  Senioritatis  and  the  Combination-Paper,  Mr.  Pitt's 
Sluinquenniiim  could  not  be  expired,  nor  the  Onus  of  the  Curjus 
Difpiitationutn  taken  off  from  Him.  He  could  not  be  in  the 
Combination-Paper  of  his  College  till  2d  July  1759.  If  fo.  He 
"V'oted  in  his  right  Houfe. 

Fourthly — Lord   Hard'wicke   was    not    ehcied;     becaufe    Five 
Others*   voted  for  Him   in   the  Regent-Houfe,    who  had   no*  ^'^■^"g" 
Right  to  vote   there;   namely,   3   Perfons  upon  rejhmed  Gr3,CQS, j^^^l^^J"*^ 
(which  are  feldoin  ufed  but  for  the  Sake  of  a  Jobb,)  difpeafing'&.'D.  Ralph 
with   their  flandins;,  and  continuing  tlieir   Resencv :   which  rt'/V- fr-'f''''^    , 

o         y   '  J     IVI.A    Zachd- 

penjing  Power  is  contrary  to  the  Statutes.     The  two  'Squire  Ben-  r,a//£rooi, 
dies  alfo  voted,  as  being  in  that  Office :   Now  they  were  paft  the  D-  D-  and 
Time  of  voting  in  the  Regent-Houfe,  ^7j- Mailers  of  Arts;  {^^  ^^""j^^  Can-, 
their  ^cinque?mium  was  expired.     Therefore  They  ought  to  have 
voted  in  the  Non-Regent  Houfe.     Thefe  Fadls  will  be  proved. 

Laftly,  From  the  Nature  of  the  prefent  Rule,  there  can  be  no 
PffeB  of  it.  For  no  Other  Congregation  can  do  the  Adl.  The 
then  ProSlors  are  7101V  out  of  Office,  and  can  not  tell  (by  looking 
at  Scratches  without  Names)  how  Mr.  Pitt  voted ;  nor  have 
They  any  Thing  whereby  to  refrelh  their  Memories. 

Either  the  former  Proceedings  were  a  Nullity,  by  the  fudden 
Difolution  of  the  Congregation  by  the  Vice-Chancellor,  without 
proroguing  or  adjourning  it ;  Or  elfe,  the  Earl  o^  Hard'wicke  was 
rejected.  If  Either  be  true,  no  Mandamus  ought  to  ilTue ;  Nor 
even  if  the  Votes  were  equal. 

The  only  Return  that  can  be  made  muft  be  "  That  the  Votes 
"  were  equal:'  And  in  that  Cafe,  the  EledHon  was  null  and  void. 

The  Counsel  on  the  other  Side,  for  the  Mandamus,  were 
Mr.  Torke,  Mr.  Solicitor  General  (De  Grey)  and  Mr.  Ajhurjl : 
i  But  the  two  Laft  declined  adding  any  thing  to  what  Mr.  Torke 
\  had  faidj  as  He  had  been  fo  copious  in  his  Argument:  Which, 
i  indeed,  was  very  full  and  elaborate,  and  too  long  to  be  minutely 
''  -here  particularized.  What  follows  may  perhaps  convey  a  gene- 
ral View  of  it. 

Mr.    Tcrke   firfl:   difcufied    thefe    two    previous    Points  ;     ifl. 

Whether   the    Univer/ity   have   a   CouRx-L-EiiT,    whereof   the 

PartIY.  VoL.lil.  5  O  High 
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High  Steward h  a  neceffary  Officer  :  adly.  What  was  the  Nature' 
of  his  Office,  as  Steward  of  the  Leet. 

I  ft.  He  argued,  that  They  ha've  fuch  a  Franchife.     They  may 
have  it  by  Prefcription ;  and  yet  may  alfo  have  a  Charter  con- 
frming  it.     The  \'^'Eliz.  c.  29.  co;^r/;?j- Courts-Leets  and  View 
of  Frank-Pledg©  to  Them. 

Upon  the  2d.  previous  Point,  He  argued  that  the  Office  was 
incident  to  the  Court.  Confequently,  a  Mandamus  to  admit  Hira 
to  it,  is  a  proper  Method* 

The  General  Question  He  faid,  is,  "  Whether  the  Per- 
*•  fon  eleded  has  a  Corporate  Right. 

The  prefent  Queftion  is  not  upon  the  Right  of  the  EleSiors, 
but  of  the  EleSled.  The  Court  will  fupport  fuch  Right  by  a 
Mandamus,  if  it  appears. 

As  to  the  Merits — The  Queftion  will  turn  upon  the  Right, 
and  upon  ^^.Remedy. 

First — As  to  the  Right — He  propofed  to  confider 

I  ft.  i:\i&ModeofElcBion. 

2dly.  Mr.. Pitt's  Vote. 

3dly.  The'OtherFiveYotes  (objected  to  by  the  other  Side.) 

ift.  As  to  the  Mode  of  EleBion — He  entered  into  it  at  large. 
Firft,  as  to  the  Conftrudion  of  the  Statute  of  40  Eliz.  "  De 
"  Nominatione  &c."  It  does  not  take  in fuperior  Officers  to  thofe 
enumerated.     And  the  Ufage  is  of  above  240  Years. 

Befides,  this  new  Charter  does  not  affect  the  old  prefcriptivc 
Rights. 

The  two  Univerfities  arc  now  confidered  as  Lay-Corporations 
with  temporal  Rights;  Not  as  Eleemofynary  Foundations,  as 
particular  Colleges  are.  This  puts  an  End  to  the  Right  of  the 
Crown  "  to  vi/it  them." 

The  U/age  fhews  only  a.  partial  Acceptance  of  the  Statutes  of 
Queen  Elizabeth. 

2dly. 
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2dly.  As  to  the  unqualified  Votes — He  agreed  that  the  Re- 
gents were  originally  Teachers  of  the  younger  Part  of  the  Uni^er- 
fity;  And  that  They  were  difcharged  of  this  Onus,  after  tMey 
had  performed  it  a  fufficicnt  Time. 

Mafters  of  Arts  became  fo  by  three  different  Methods,  [And 
He  went  through  the  3  Sorts.]  In  ordinary  Cafes,  the  Admif- 
fion  is  at  various  Times.  Mr.  Pitt  was  created  on  the  17th  of 
July  1758,  and  on  the  i8th  had  Leave  of  Abfence.  He  was 
bound  to  perform  Exercifes;  and  in  05iober  following,  did  fo. 
And  He  was  capable  of  bearing  Offices,  and  even  of  being  Proc- 
tor: For  He  was  created,  as  well  as  admitted.  And  the  Or^o 
Senioritatis  is  no  Authority  againft  Mr.  Pitt's  fpecial  Admittance 
by  Royal  Mandate  on  17th  of  July;  nor  the  Combination- 
Paper:  For,  Mr.  Pitt  was  created  upon  his  Admiffion,  by  the 
Words  "  Magifier  i?icipe";  and  was  a  Graduate  on  18  th  of  July 
1758.  He  therefore  was  difqualified  to  vote  in  the  Regent- 
Houfe,  after  his  5  Years  were  expired. 

Then  He  anfwered  the  Objedlions  to  the  Prodlor's  Oath  of 
Secrecy  upon  collecting  the  Votes  in  the  fcparate  Houfes. 

As  to  the  2  Beadles  and  the  3  refumed  Graces — The  Beadles 
vote  in  the  Regent-Houfc,  as  being  attendant  upon  the  Vice- 
Chancellor  in  that  Houfe.  And  the  refumed  Regencies  are 
common,  for  various  Reafons  :  And  .the  Ufage  of  doing  it  is 
eftablifhed;  and  is  confiflent  with  tlie  42d  Statute  of  Queca 
Elizabetb. 

Second  Point — The  Remedy — 

The  Queftion  is  "  Whether  the  Officer  has  been  eleded  by  a 
"  Majority  of  lawful  Votes,"     , 

Here,  a  Stranger  interfered  and  voted,  fo  as  to  prevent  a  De- 
claration by  the  prefiding  Officer, 

If  paria  Jint  Suffragia,    there  is   Evidence  "  That  a  fecond 
-'"  Scrutiny,  that  is,  a  fecond  ColleBion  (not  a  Counting  only)  of 
"  Votes  ought  to  be  entered  upon."     There  has  been  no  Fault 
«ither  in  the  Eledlors,  or  in  the  prefiding  Officer. 

Even  if2i.  Negative  had  been  declared,  the  Court  would  have 
granted  a  Mandamus,  if  the  Rightful  Title  had  appeared  to  be 
in  the  Perfon  negatived.  Much  more,  if  Nothing  is  wanting  but 
a  formal  pofitive  Declaration. 

Upon. 
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Upon  Informations  in  Nature  of  ^lo  Warranto,  the  Defen- 
dant muft  either  make  a  Title,  or  difclaim.     But  there  is  no 
Need  of  a  Corporate  Declaration  of  his  Eledion.     He  then  cited 
feveral  Cafes  from  the  MSS.  of  the  late  Lord  Hardwicke  \  one  of 
*  P.  &  Tr.     them  was  in  *  Honitoti ;    Another,  in  the  -f-  Devizes ;    and  a 
j?jP;''^]^_  Third,  in  X  P^"0'"'     From  which  Cafes,  He  inferred,  that  if 
5  G.I.       '  the  Party  elefted   has  2.  fubjiantial  Righty  the  Court   will  grant 
t  v.i  Strange  j^  Mmdamus ;  though  there  was  no  formal  Declaration  of  his 
^  ^'  Election . 

A  Mandamus  to  admit  may  go  to  the  Officer,  or  to  the  Corpo- 
ration. The  Return  muft  be  the  fame:  It  muft  be  either  '^ Elec- 
*'  tits-"  or,  "  'Non  cleBus";  that  is,  it  muft  anfwer  to  the  Sug- 
geftion  of  the  Writ,     i  Siderf.  2og,  210.  Hereford's  Czie. 

The  Return  could  not  be  "  that  the  Eleftion  was  not  declared." 
The  Cafe  of  Stoughton  v.  Reynolds,  2  Strange  1045,  fliews  that 
there  was  no  Need  of  a  Declaration., 

Laftly,  He  argued  ab  hwonvenienti. 

As  to  the  accidental  Change  of  the  Pro<n:ors — The  Declaration, 
He  laid,  would  be  only  niiniJleriaL 

Adjourned  till  To-morrow. 

"Friday,  26        gjj.   -pigfcler  Norton  (Attorney  General)   replied,  on  the  Part 
^"  '''  ^'  of  the  Non  Placets. 

I  could  not  be  prefent  till  he  was  far  advanced  in  his  Reply. ' 
What  I  heard,  was,  to  the  following  Effect. 

He  denied  that  there  could  be  a  partial  Acceptance  of  a 
Charter.  It  muft  either  be  accepted  in  toto,  or  Jiot  at  all:  The 
Corporation  to  which  it  is  given  can  not  garble  it  as  they  pleafc, 
taking  Part,  and  leaving  Part. 

As  to  Mr.  Fitt\  Vote — He  infifted  that  He  could  not  com- 
mence Regent  till    1759 ;  and  could  not  be  a  Non-Regent  till 
5  Years  after. 

As  to  the  three  refumed  Graces — They  are  intitled  to  no  Fa- 
•vour,  and  are  contrary  to  the  Statutes  of  Qneen  Elizabeth.  And 
-there  can  be  no  By-Law  or  Provilions  contrary  to  an  accepted 
Charter,  i 

As 
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As  to  the  two  'Squire-Beadles — They  have  no  Right  to  vote  in- 
either  Houfe,  virtute  Officij:  They  mufc  vote  according  to  their 
Degrees.     And  by  their  Degrees,  They  were  undoubtedly  Non~ 
Regents. 

The  Regifter  (a  fuperior  Office  to  the  'Squire-Beadles)  has  a 
■Chair  in  the  Regent-HouCe ;  and  yet  goes  to  the  Non-Regent 
Houfe,  to  vote.  And  the  Ujlige  pretended  is  of  .no  more  than 
20  Tears. 

If  any  One  of  thefe  5  have  voted  in  an  improper  Houfe,  it 
makes  an  End  of  the  Queftion. 

As  to  Mr.  Torke's  Cafes  about  Informations  m  the  Nature  of 
:^i.o  Warranto,  and  the  Manner  of  pleading  in  them,  and  about  the 
Returns  of  Writs  oi  Mandai7ms — I  fee  no  Need  to  anfwer  them; 
becaufe  they  do  not  apply  to  the  prefent  Cafe. 

As  to  the  Neceffity  of  a  Declaration  of  the  Eledion — It  de- 
pends upon  Circumflances :  Iwfome  Cafes,  a  Declaration  is  necef- 
iary,  by  the  Conftitutionj  In  others,  not.  Here,  a  Declaration 
■nvas  necellary,  in  order  to  give  a  complete  Right. 

I  rely  on  the  Merits  only:  And  I  fay,  that  on  the  Merits  of 
this  Cafe,  ?io  Mandamus  can  go. 

Here  is  no  Evidence  of  a  Leef,  nor  of  any  Stetvard  cf  a  Leet ; 
The  Eledtion  was  carried  on  rightly ;  Mr.  Pitt  voted  in  the  right 
Houfe;  A  fecond  Scrutiny  would  have  been  improper;  The  two 
Prodtors  agreed  in  redlifying  their  Miftake ;  Many  of  the  Mem- 
ibers  were  gone,  when  the  fecond  Scrutiny  was  demanded ;  It 
•was  demanded  on  the  fole  Foot  of  the  Prodors'  mif-counting ; 
;(for  Mr.  P///'s  Vote  was  not  then  thought  of  as  an  Gbjecftion.;) 
The  5  Votes  were  in  the  wrong  Houfe  :  Upon  tlie  whole,  a  Man- 
damus ought  not  to  go,  upon  the  Merits. 

Lord  Mansfield  thought  the  Matter  lay  in  a  narrow 
Compafs,  and  was  not  attended  with  any  great  Difficulty. 

He  then  flated  the  Cafe,  from  the  Affidavits ;  and  explained 
ihe  Reafons  upon  which  the  Court  granted  the  prefent  Rule  "  to 
*"  fhew  Caufe,"  in  the  Manner  They  had  done,  with  particular 
Diredions  for  Notice  to  be  given  to  all  Parties  who  had  any  Right 
or  Concern  in  the  Queftion. 

Part  IV.  Vol.IIL  5P  The 


1656  Eader  Term  ^  Geo.  ^.  B.  R. 


The  Unlverfity,  as  a  Body,  have  not  thought  fit  to  oppofe  it. 

But  it  is  oppofed  by  All  the  Non  Placets,  and  by  fome  of 
thofe  Perfons  who  have  the  Cuftody  of  the  Common  Seal  of  the 
Univerfity. 

There  are  three  Queftions  that  arife  upon  this  Cafe:  ifl:.  On 
the  Validity  of  Lord  Hardivickes  Eleclion ;  2d.  If  his  Right  be 
clear,  then  who-ihtr  2.  Mandamus  is  ^proper  Remedy;  3d.  If  it 
is,  then  how  it  ought  to  be  directed . 

rft.  Queftion.      Firfl — As  to  Lord  Hardwickes  Right. 

There  does  not  feem  to  be  the  leafl:  Contradidion,  as  to  Mat- 
ters of  Fact,  amongft  the  V/itnefles  on  the  two  different  Sides ; 
though  They  differ  in  Opinion  as  to  the  Right  }-eJulti)ig  from 
them. 

The  iVWi?  of  Eledlion  is  traced  back  to  the  Year  1524,  (240 
Years  ago.)  The  Affidavits  exprefsly  fwear  **  That  the  Mode  of 
"  eledling  the  High  Steward  has  been  by  a  Grace,  &c,  &c."  And 
to  this,  there  is  no  Contradiftion :  No  One  doubted  it  on  the 
30th  of  March,  the  Day  of  the  Eledlion. 

But  it  is  710W  contended  "  That  the  Eledlion  of  High  Steward 
**  ought  to  have  been  in  the  fame  Mode  as  the  EleSlion  of  a 
"  Vice-Chancellor."  And  this  is  refled  on  the  Statutes  of  Queen 
JLlizabeth, 

But  there  is  a  vafl:  deal  of  Difference  between  a  new  Charter 
granted  to  a  new  Corporation,  (whe  mull  take  it  as  it  is  given  ;) 
and  a  new  Charter  given  to  a  Corporation  already  in  being,  and . 
ading  either  under  a  former  Charter  or  under  prefcriptive  Ufage. 
The  latter,  a  Corporation  already  exifting,  are  Jiot  obliged  to  ac- 
cept the  new  Charter  in  toto,  and  to  receive  either  all  or  none  of 
it :  They  may  aft  partly  under  it,  and  partly  under  their  old  Char- 
ter or  Prefcription. 

Whatever  might  be  the  Notion  in  former  Times,  it  is  moft 
certain  now,  "  That  the  Corporations  of  the  Universities  are 
"  \-- KY -Corporations ;  and  that  the  Crown  cannot  take  away 
"  from  them  any  Rights  that  have  been  formerly  fublifting  in 
*'  them  under  old  Charters  or  prefcriptive  Ufage." 

The  Validity  of  thefe  new  Charters  mufl  turn  upon  the  Accep- 
tance oi  x}i\q  Univerfity. 

2  Whea 
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When  Queen  Elizabeth  gave  thefe  Statutes,  the  Unlverfity  of 
Cambridge  was  of  ancietit  "Ejlablijlmient,  and  had  many  prefcrip- 
tive  Rights,  as  well  as  former  Charters  of  very  old  Date.  And 
there  was  no  Intention  to  alter  and  overturn  their  ancient  Confti- 
tution.  Thele  Statutes  undoubtedly  meant  to  leave  a  vail  deal 
upon  the  ancient  Conflitution  of  the  Univerfity;  ivithout  repeal- 
ing or  abrogating  their  old  eftablifhed  Cuftoms,  Rights,  and 
Privileges  :  Nor  could  the  Univerlity  mean  to  accept  them  upon 
any  Juch  Terms. 

Therefore  I  am  clear,  that  the  Statutes  of  Queen  Elizabeth  can 
not  be  fet  up,  to  invalidate  Ellablilhments  fublilHng  long  before 
She  was  born. 

The  Office  of  High  Steward  was  a  very  high  Office  In  the 
Univerfity,  long  before  She  was  born  ;  and  was  poffelTed  by  very 
great  Men;  a  much  higher  Office  than  Stewards  of  Court  s-Eeet : 
She  never  intended  to  alter  the  Mode  of  EleSlio?i  to  it:  Nor  was 
the  Mode  of  Eleftion  objeBed  to  by  any  Body,  at  the  'Time  of  this 
"Eledion. 

Therefore  I  am  clear  that  the  Mode  a?id  MaJiner  of  this  Elec- 
tion was  right. 

Then  as  to  the  Right  of  Lord  Hardwicke,  under  it. 

The  Eleftion  was  quite  fair.  The  little  Miftake  in  the  mark- 
ing was  immediately  fet  right.  The  Prodors  declared  the 
Votes  to  be  equal.  No  One  then  thought  of  the  Objediion  to 
Mr.  Pitt's  Vote.  But  Difputes  arifing  upon  another  Matter,  the 
Congregation  was   dilfolved. 

It  is  now  objedled,  by  Lord  Hardwicke,  *'  That  Mr.  Pitt,  be- 
*'  ing  a  Stranger  in  the  Regent-Houfe,  obtruded  his  bad  Vote : 
"  Which  Vote  being  difallowed  will  give  Lord  Hardicicke  a  Ma- 
*'  jorily  of  One." 

This  depends  upon  the  Validity  of  Mr.  Pitfs  Vote  :  On  which 
tliere  is  no  Contrariety  of  Evidence,  as  to  the  Facts. 

[He  then  ftated  the  Fails  relating  to  it.] 

The  whole  turns  upon  the  Commencement  of  his  Inauguration 
to  the  Degree  of  Mafter  of  Arts.  This  depends  upon  the  Ufage 
of  the  Univerlity.  And  it  is  fworn  "  That  the  Degree  begins 
•**  from  the  Day  of  Creation,  when  it  is  conferred  under  a  Royal 

"  Man- 
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"  Mandate":  And  many  Circumflances  of  the  prefent  Cale  con- 
firm this. 

I  ft.  The  Leave  of  Ahfcnce  given  the  next  Day,  infers  that  He 

\va£  then  a  Mafter  complete. 

2dly.  He  appears  to  be  obliged  to  difpute,  in  OBober  1758: 
For  He  then  pays  for  difmg  (a  barbarous  Term  for  difputing;) 
the  Fees  for  it  being  accounted  for  between  the  Beadles,  in  Oc- 
tober 1758;  whereas  the  Fees  of  thofe  Graduates  whofe  Right 
commenced  at  the  next  general  Comtnencement  were  not  accounted 
for  ////  1759. 

3dly.  What  ftiews  "  that  the  Degrees  of  fuch  as  take  them  by 
"  Royal  Mandate  muft  commence /r(j/;;  their  Inauguration,"  is  the 
Combination-Paper,  and  the  Ordo  Senioritatis.  Mr.  Pitfs  Name 
is  ?iot  in  the  fortner  :  But  it  is  in  the  latter,  being  made  after  the 
general  Commencement  in  1758.  And  the  Names  therein  con- 
tained are  either  Noblemen,  or  fuch  as  took  their  Degrees  by 
Royal  Mandate.  This  fuggefts  ftrongly  "  that  the  Degrees  of 
"  Thofe  who  take  them  by  Royal  Mandate  commence  from  their 
"  Creation."  And  there  is  no  Evidence  to  the  contrary.  And 
the  'Expiration  of  the  ^inquenniian  depends  upon  the  Comment, ■- 
ment  of  it. 

If  fo,  there  is  a  Majority  of  One  for  Lord  Hardisoicke ;  unlefs 
the  other  Side  can  difqualify  fome  of  Thofe  who  voted  for  Him. 

Five  of  them  are  objedled  to. 

But  as  to  the  3  rcfiimed  Graces — There  is  no  Pretenfe  that  that 
Tranfa<9:ion  was  done  with  any  improper  View  or  Defign.  And 
in  refpetfl  of  eflential  Voting,  it  is  quite  indifferent :  For  it  is  not 
material,  whether  they  give  their  Vote  in  one  Houfe,  or  in  the 
Other.  And  it  is  agreeable  to  the  Vfage  of  the  Univerfity,  "  That 
•*  They  fliould  vote  where  They  have  voted."  Therefore  tlrcre 
is  no  Objection  to  tb'cm. 

As  to  the  'Squire-Beadles — The  Vfage  appears  to  be,  "  that 
*'  They  do  vote  in  the  Regent-Houfe."  And  it  is  quite  indiffe- 
rent in  itfelf,  what  Houfe  They  vote  in:  And  as  They  are  atten- 
dant upon  the  Vicc-Chancellor  who  votes  in  the  Regent-Houfe, 
it  feems  that  there  is  fome  fmall  Reafon  for  their  doing  fo  too. 

However,  the  coujiant  Ufage  is  fuficient  to  fhew  which  Houfe 
they  ought  to  vote  in ;  nvithout  alfigning  the  particular  Reafons 
upon  which  fuch  an  Ufage  has  been  founded. 

I  Thus 
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Thus  flan ds  the  Right  to  the  OlHce. 

The  next  Queftion  is  as  to  the  Remedy.  id. Queftion.. 


c 


There  is  no  Other  than  what  is  now  appHed  for.  And  this 
is  the  very  Realbn  of  the  Court's  ilfuing  the  Prerogative  Writ 
oi  2.  Mandamus ;  bcc-aufe  x\\^r&\s,  no  other  J'pecijfc  K^iwciij,    - 

It  is  admitted,  that  a  Mandamus  would  He,  if  it  can  be  confi- 
dered  as  the  Cafe  of  a  Steward  of  a  ^o\}s\.-Leet. 

But  it  Is  faid,  "  that  the  Franchife  of  the  Court-Leet  Js  in 
•'  the  T^ouun  of  Cambridge,  and  7iot  in  the  Univerjlty. 

But  the  University  have  enjoyed  it  long;  And  they  are  tiow 
in  Fojefjion  of  it :  And  they  have  eleded  Lord  Hardwicke  under 
this  Claim  of  many  Ages  {landing.  And  the  Town  do  not  ap- 
pear, to  Us,  to  difpute  it. 

But  if'iX.  was  not  fo,  I  fhould  flill  think  that,  as  here  is  no  other 
Jfecijic  Remedy,  the  Court  ought  to  grant  the  Writ.    And  fo  They 
will  do  in   Ecclejiajiical  Caies,  where  it  appears  that  there  is  no 
other  fpecific  Remedy. 

The  laflQueflion  is,  How  the  Mandamus  ought  to  be  directed.  3d.  Queftioa. 

"Mr.  Tor^e  has  gone  fully  into  the  Argument  "  That  the  Rule 
**  for  a  Mandamus  ought  to  be  founded  upon  the  Merits  of  the 
*<  Election,  and  not  upon  the  Declaration  of  the  ProSiors." 

The  Declaration  of  the  Proftors  can  not  affed:  the  fubjlantiaj 
Right.  The  Right  of  Elecflion  appears  to  be  in  Lord  Hard- 
wicke. And  I  am  very  clear,  ^hat  the  Foundation  of  the  Rule 
fhould  be  the  EleSlion. 

'Even 'if  the  Prodors  had  declared  contrary  to  the  Truth  of  the 
E\Q&[on,  yet  the  Writ  ought  to  have  gone.  But  here  was  ns 
Declaration  at  all. 

It  now  appears,  that  Lord  Hardwicke  was  duly  elefted :  And 
the  laft  Part  of  the  Rule  will  procure  Him  the  proper  Remedy^ 
without  meddling  with  the  two  former  Parts  of  it. 

Therefore  the  Mandamus  ought  to  go  to  the  Keepers  of  tl»c 

Seal  for  the  Time  being,  requiring  and  commanding  them  to  put 
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t/je  Seal  of  the  Univerfity  to  the  Inftrument  of  his  Appointment:. 
And  the  two  former  Parts  of  the  Rule  ought  to  be  dilcharged. 

Mr.  Juflice  Wilmot,  having  firft  opened  the  Cafe,  en- 
tered into  the  Reafons  of  wording  the  Rule  as  it  now  ftands :  And 
He  thought  that  it  ought  to  go,  as  Lord  Mmisfcldhz^.  propofed. 

If  there  is  a  clear  Right  in  Lord  Hardwicke,  the  Court  ought,. 
He  faid,  to  Jin d  out  a  fuitable  and  adequate  Remedy  j  and  (in.' 
his  Opinion)  even  to  have  raade  a  Precedent,  if  They  could  not 
have  foimd  One  :  For  where  there  is  a  Right,  Law  and  Juilice 
require  that  there  fliould  be  Jbr?!e  Remedy  or  Other.  And  He- 
declared  that  He  never  faw  a  clearer  Cafe,  both  as  to  the  Right, 
and  as  to  the  Remedy,-  than  this  appeared  to  Him  to  be, 

'This  Remedy  is  undoubtedly  proper  for  this  Right. 

Here  are  Veftiges,  in  the  Records  laid  before  Us,  fliewing 
*'  That  there  was  a  Court-Leet  in  the  Town  of  Cambridge  3  or 
"  4  CentifHes  ago"  But  it  does  not  appear  that  they  have  enjoyed 
or  claimed  liny  fuch  Franchife  for  a  Century  or  two  hijl  pnjl :  And 
they  do  not  appear  to  be  now  in  PoU'cJion  of  any  fuch  Franchife. 

On  the  contrary,  the  University  are  in  Rojfejfion  of  a  Court- 
Leet  ever  fince  1690,  at  leaft  75  Tears,  exercifed  by  their  Deputy- 
Steward.  Therefore  it  may  be  prefumed  that  there  has  been  fonie 
Grant,  Surrender,  Forfeiture,  or  Aflignment  from  the  Town  ta 
them;  or  fomething  of  the  like  Kind:  And  We  can  not  therefore 
prefume  any  to  be  at  this  Time  in  the  Town. 

But  if  the  Prefumption  was  not  fo  flrong,  upon  fuch  a  Poflef- 
fion ;  yet  how  could  We  fay,  that  the  Univerfity  have  nfurped  a 
Franchife  which  does  not  appear  to  be  in  any  One  elfe  ? 

However,  I  do  not  think  it  material,  "  Whether  the  Univerfity 
*•  have  a  Right  to  a  Court-Leet,  or  not."  For  they  have  a 
Right  to  fuch  an  Officer  as  a  High  Steward,  with  a  Sti- 
pendium :  And  He  has  a  Right  to  come  here  for  this  Writ,  this 
great  Prerogative  Writ  of  Mandamus,  (a  Remedy  which  turns 
more,  in  my  Opinion,  upon  Principle  than  upon  Precedent;) 
And  We  ought  to  grant  it,  becaufe  there  is  no  other  adequate 
Remedy. 

The  Ofice  of  High  Steward  appears  to  have  been  of  240  Years 

flanding :   And  tb.e  greateft  Men  appear  to  have  been  chofen  into 

it.     If  the  Earl  of  Hard'uvicke  has  been  now  duly  and  regularly 

I  eleded 
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elefted  into  it.  He  ought  to  have  a  Mandainus  ta  admit  Him  to 
his  Right. 

The  next  Qnellion  then  is,  "Whether  l^ord  Hardwkke  was 
"  regularly  elecicd,  and  had  a  Majority  of  Voices  in  the  Regent- 
"  Houle." 

As  to  the  Mode  of  Eleftion— It  is  objecfted  "  That  He  ought, 
"  by  the  Statutes  of  Queen  Elizabeth,  to  have  been  cholen  as 
'•  the  Vice-Chanccllor  is  chofen." 

But  this  feems  to  be  an  ^//f/--Thought.  The  Non  Placets  AH 
voted  in  a  different  Manner  from  that  in  which  a  Vice-Chan- 
celloris  elefted;  namely,  by  a  Grace:  And  they  made  -no  Objec- 
tion to  the  Mode  of  Eledlion,  at  the  TTime  when  They  gave  their 
Votes,   though  They  do  object  to  it  now. 

It  is  the  Concurrence  and  Acceptance  of  the  Univerfity  that 
give  the  Force  to  the  Charter  of  the  Crown.  And  they  may  take 
and  accept  the  Body  of  Statutes  or  Code  of  Laws,  feparately  and 
dlJVmcthj:  They  are  not  bound  to  take  ^//,  or  leave  All.  And 
it  appears  that  they  here  have  in  Facl  done  fo:  For  they  have 
always  chofen  this  Oi?icer  (their  High  Steward)  by  way  of  Grace. 
I  do  not  think  that  \hh  fuperior  Office  oi  High  StewardJJ.np  is  in- 
cluded in  this  Statute,  v/Lich  begins  with  fpecifying  Perlbns  of 
much  inferior  Rank  :  But  if  it  had  been  fo.  We  could  not  have 
over-turned  an  Ujhge  of  240  Years  flanding,  upon  Words  of  this 
Statute  which  might  feem  contrary  to  fuch  fettled  Ufage.  It  cer- 
tainly did  not  intend  to  repeal  the  old  Cufiroms  and  Ulages  of  the 
Univerlity,  except  in  thole  Cafes  where  the  Univerfity  chofe  it. 
And,  from  filial  Piety  to  my  Alma  Mater,  (the  Place  where  I 
had  the  Honour  to  be  a  Me^mber  and  receive  my  Education,)  I 
can  not  help  rejefting  the  Attempt  to  overturn  fuch  an  ancient 
'Ulage,  with  the  utmoll:  Indignation. 

As  to  the  Declaration  of  the  Protflors — I  think  it  immaterial : 
For  the  Queilion  depends  not  upon  that,  but  upon  the  real  Majo- 
rity of  legal  Votes.  Their  Declaration  can  not  alter  or  affcd;  that. 
i/"They  had  /?W^  a  Declaration ;  and  even  j/"  fuch  their  Decla- 
ration had  been  contrary  to  the  Truth  of  the  fair  and  real  Right, 
'the  Court  mull:  have  taken  up  the  Matter  upon  the  true  and  real 
Merits:  For,  the  Right  to  the  Office  attached  in  Lord  Hardwiche 
upon  his  having  a  Majority  of  legal  Votes.  The  Circumflance 
of  there  being  "  no  Declaration  at  all"  can  not  put  Him  in  a 
worfe  Cafe  than  if  there  had  been  a  Declaration  agairijl  Him,  a 
'tion  Placet  Declaration.  If  Ho  had  a  real  Right,  this  Court 
ought  to  gh>e  AHivity  to  it :  And  the  OmiJJion  of  a  Declaration 

by 
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by  the  ProdTtors,  or  the  Faljity  of  it,  can  not  affedl  ^their  .J«dg- 
ment  concerning  the  Legality  of  the  Right. 

He  then  exprelied  his  Sentiments  "about;  the  Oath  of  Secrecy  ^ 
which,  though  it  had  been  much  difcuiled,  did  not  perhaps  ma- 
terially concern  the  prejent  Point,  lb  much  as  it  did  the  private 
Confcicnce  of  the  Proftor:  And  He  (as  Lord  Mans/idd  hid  before 
done)  declared  "  that  fuch  an  Oath  could  not  defend  the  Taker 
*'  of  it  from  giving  Evidence  before  a  Court  of  "JuJiJce";  even  if 
it  were  neceffary  to  underftand  it  in  ^  Jiri^er  Senfc.than  it  feemed 
to  'Them  to  import. 

As  to  Mr.  Pitt's  Vote — Tliere  is  a ^cwr^/ Commencement, 
and  zfpecial  One.  "  Licipe  Magi/ier,"  is  what  makes  the  Com- 
idencement  of  the  Right  to  the  Degree,  in  bot/j  Cafes  :  He  thereby 
commences  Mafter  of  Arts.  The  Diffei-ence  between  the  Degree 
by  Royal  Mandate,  and  the  ordinary  Degree  is,  that  an  ordinary 
■Graduate  commences  at  the  gejieral  Commencement ;  One  under 
Royal  Mandate' commences  upon  .the  Words  "  Licipe  Magijler" 
pronounced  at  the  Time. 

The  Conihination-Taper  and  the  Ordo  Senioritatis  evince  this : 
And  the  Leave  of  Ahfence  confilhs  with  it,  and  confirms  it ;  as  it 
(hews  that  He  was  then  confidered  as  a  complete  Mailer  of  Arts, 
and  fubjed;  to  the  Onus  of  that  Degree. 

He  thcrefooe  commenced  complete  yi^Sitxoi  hxx.%  by  the  Word 
"  Licipe."  Confequently,  He  was  a  Non-Ktgtni  when  He  voted: 
And  therefore  his  'Vote  was  thrown  away,  and  of  no  Validity, 

As  to  the  refumed' Grzc^  and  the  'Squire-Beadles — The  Vfage 
is  fufficiently  proved.;  and  it  is  confillent  with  the  Statutes,  in 
fuch  Cafes  as  are  not  particularly  provided  for  by  them.  And 
thefe  refumed  Graces  do  not  at  all  appear  to  have  been  made  with 
any  improper  View  or  Dtfign,  or  with  any  Relation  to  the  Occafion 
■of  this  :EleBion. 

Therefore  Lord  Hardmcke  had  a  Majority  of  legal  Votes. 

It  follows  that  We  ought  to  grant  the  Mandamus  in  the 
Manner  it  was  originally  prayed;  viz.  a  Mandamus  to  be  directed 
to  the  Keepers  of  the  Common  Seal  of  the  Univerfity,  com- 
manding and  requiring  Them  to  put  and  a^x  the  Common  Seal  of 
the  laid  Univerfity  to  the  Diploma  or  Inftrument  appointing  the 
•Earl  of  Hardwicke  High  Steward  of  the  Univerfity,  purfuant  to 
the  Tenor  of  the  Grace  palTed  in  Senate  on  the  30th  of  March  laft, 

A.  "Mr. 
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Mr.  Juftice  Yates  and  Mr.  Juftice  Aston  were  una- 
nimoufly  of  Opinion  with  Lord  Mansfield  and  Mr.  Juftice 
WiLMOT,  "  that  a  Mandamus  ought  to  go;  and  that  it  ought  to 
"  be  directed  to  the  Keepers  of  the  Univerfity-Seal,  commanding 
"  them  to  affix  it  to  the  Diploma  of  Lord  Hardwickes  Appoint- 
"  ment  to  the  Office  of  High  Steward." 

They  delivered  their  Opinions  at  large  ;  and  founded  them  upon 
the  like  Reafoning  as  has  been  already  expreffed.  They  agreed, 
that  the  Queftion  turned  upon  the  real  Merits  of  the  EleBion  ;  not 
■upon  the  Declaration  of  the  Procftors.  They  agreed  alfo,  that 
Mr.  Pitt  voted  in  the  wrong  Houfe;  his  five  Years  being  expired: 
For  that,  being  an  Honorary  Graduate,  by  Royal  Mandate,  He 
commenced  Mafter  of  Arts  upon  the  Vice- Chancellor's  faying 
"  .Incipe  Magijier",  i.  e.  from  the  Time  of  Inauguration,  and 
.before  the  general  Commencement;  whereas  ordinary  regular 
Graduates  do  not  commence  fo,  ////  the  general  Commencement. 
And  his  Duty  commenced  with  his  Degree.  They  alfo  agreed, 
that  Lord  Hardwicke  appeared  to  have  a  clear  Right;  And  that 
All  the  Objections  to  it  were  fufficiently  anfwered  :  And  if  He 
had  a  Right,  He  certainly  ought  to  have  a  Remedy.  And  Mr. 
Juftice  AJion  mentioned  the  Cafe  of  The  King  againft  Dr.  Bland, 
Provoji  of  Eton,  Mich.  1740.  14  G.  2.  B.  R.  who  was  com- 
manded by  a  Mandamus  to  affix  the  College-Seal  to  a  Prefentation 
by  the  Fellows  to  a  Vicarage.  Mr.  Juftice  Tates  inclined  to 
think  that  the  Univerfity  appeared  to  have  the  Court-Leet.  And 
he  held,  that  an  old  Corporation,  who  accept  a  new  Charter,  may 
flill  ad:  under  their  fonner  Charter,  or  under  prefcriptive  Ufige. 

Lord  Mansfield — Let  the  Rule  be  taken  in  the  Man- 
ner we  have  directed. 


Pillans  and  Rofe  ve?fus  Van  Mierop  and  Hopkins.     Tuefday,  30 

•^  r  r  April  1765. 

ON  Friday  25th  oi  January  laft,  Mr.  Attorney  General  Nor- 
ton, on  Behalf  of  the  Plaintiffs,  moved  for  a  new  Trial. 
He  moved  it  as  upon  a  Verdici  againft  Evidence  :  The  Sabftance 
of  which  Evidence  was  as  follows. 

One  White,  a  Merchant  in  Ireland,  defired  to  draw  upon  the 
Plaintiffs,  who  were  Merchants  zt  Rotterdam  in  Holland,  for  800/. 
payable  to  One  Clifford;  and  propoled  to  give  them  Credit  upon 
a  good  Houfe  in  London,  for  their  Reimburfement ;  or  any  other 
Method  of  Reimburfement. 
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The  Plaintiffs,  in  Anfwer,  defired  a  confirmed  Credit  upon  a 
Houfe  of  Rank  in  LonJofi ;  as  the  Condition  of  their  accepting 
the  Bill.  IF/jite  no.mcs  the  Houfe  of  the  Defendants,  ds  this 
Houfe  of  Rank ;  and  offers  Credit  upon  f/jem.  Whereupon  t/jg 
Plaintiffs  honoured  the  Draught,  and  paid  the  Money;  and  then 
wrote  to  the  Defendants  Van  Mierop  and  Hopkins,  Merchants 
in  London,  (to  whom  White  alfo  wrote,  about  the  fame  Time,) 
deilring  to  know  "  Whether  They  would  accept  fuch  Bills  as 
"  They,  the  Plaintiffs,  fhould,  in  about  a  Month's  Time,  draw 
"  upon  the  faid  Van  Mierop\  and  Hopkins'?,  Houfe  here  in  Lon- 
"  don,  for  800/.  upon  the  Credit  of  White:"  And  They,  hav- 
ing received  their  Affent,  accordingly  drew  upon  the  Defendants. 
In  the  Interim,  White  failed,  before  their  Draught  came  to  Hand, 
or  was  even  drawn :  And  the  Defendants  gave  Notice  of  it  to  the 
Plaintiffs,  and  forbid  their  drawing  upon  them.  Which  they, 
neverthelefs,  did :  And  therefore  the  Defendants  refufcd  to  pay 
their  Bills. 

On  the  Trial,  a  Verdid  was  found  for  the  Defendants. 

Upon  fliewing  Caufe,  on  Monday  i  ith  Febi-uary  laff.  It  turned 
upon  the  feveral  Letters  that  had  refpedively  paffed  between  the 
Plaintiffs,  and  Defendants,  and  White.     The  Letters  were  read: 

♦Dated  16th  lit.  Thofe*  from  White  and  Co.  in  Ireland,   to  the  Plaintiffs  in; 

Feb.  1762.  Holland;  (by  which  it  appeared  that  Pillans  and  Rofe  had  then 
accepted  the  Bills  drawn  upon  them  by  White,  payable  to  Clif- 
ford-,) Then  thofe  of  the  Plaintiffs  to  the  Defendants ;  and  a;fo 
Whites  to  the  Defendants ;  Then  thofe  of  the  Defandants  to  the 

t  D;iteJ  lyth  Plaintiffs,  -|-  agreeing  .to  hotjour  their  Bill  drawn  on  Account  of 

March  1762.  ij//ji(^,.^  The  Letter  from  the  Defendants  to  the  Plaintiffs,  in- 
forming "  Them  that  White  had  ftopt  Payment,"  and  deliring 
Them  not  to  draw,  as  they  could  not  accept  their  Draught;  And 
laftly,  that  which  the  Plaintiffs  Vv'rote  to  the  Defendants,  "  That 
'*  TYi&y  ficuld  draio  on  Them,  holding  Them  not  to  be  at  Li- 
"  berty  to  withdra-w  from  their  Engagement." 

The  Counsel  for  the  Defendants  were  Mr.  Serjeant 
Davy  and  Mr.  Wallace.  They  obferved  that  the  Plaintiffs  had 
given  Credit  to  White,  above  a  Month  before  the  Defendants  had 
agre'id  to  accept  their  Draught.  For  it  appears  by  Whiter  Letter 
ot  1 6th  February  1762,  that  Pillans  and  Rofe  had  then  actually 
accepted  Cliffords  Bills:  But  Van  Mierop  and  Hopkins  did  not 
agree  to  honour  /Zt'/r  Draughts  ////  19th  of  iVf^rrZ'  1762.  There- 
fore the  Conf  deration  was  paf  and  done,  before  their  Promife  was 
madt;.  And  they  argued,  and  principally  infifted,  that  for  One 
Man  to  undertake  "  to  pay  another  Maris  Debt,"  was  a  void 

Under- 
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Undertaking;  unlefs  there  wiLsJome  Conjideratwn  for  fuch  Under- 
taking: And  that  a  mere  general  Promife,  ivithout  Benefit  to  the 
Proniifer,  or  Lofs  to  the  Promifee,  was  a  nudum  Paflum.  And 
they  cited  i  Buljir.  120,  '^horne?-  v.  Field.  Dyer  272.  pi.  -51. 
Hunt  V.  i^^^t".  2  /^^r«.  224,  225.  Cecil  et  aV  v.  Earl  cf  Salijhury . 
I  i?5.  ^(^r.  II.  pi.  t.  Letter  Q^  "  Confideration  executed." 
2^^/x>.  40,  41.  and  2  Strange,  933.  Hayes  v.  JVarreti ;  where  a 
^^  Confideration  was  holden  infutticient  to  raife  an  AJfurapJit.*    *  See,  like- 

v/ife,  Hardre^ 

The  Counsel  for  the  Plaintiffs  were  Mr.  Attorney  Ge- '^' ''^' "^' ' 
jieral,  Mr.  Walker  and  Mr.  Dunning.  They  denied  this  to  be 
a  paj}  Confideration  J  and  infifted,  that  the  Liberty  given  to  the 
Plaintiffs,  "  to  draw  upon  a  confirmed  Houfe  in  London,"  (which 
was  prior  to  the  Undertaking  by  the  Defendants,)  was  the  Con- 
JiJeration  of  the  Credit  given  by  the  Plaintiff's  to  JVhite's  Draughts; 
and  that  this  was  a  good  andfufficient  Corifideration  for  the  Under- 
taking made  by  the  Defendants.  It  relates  hack  to  the  original 
Tranfadion. 

If  any  One  promifes  to  pay  for  Goods  delivered  to  a  third  Per- 
fon  ;  fuch  Promife,  being  in  Writing,  is  a  ^o;?^  One.  And  here 
White  had  had  800/.  from  the  Plaintiffs,  upon  this  Aifurance : 
And  the  Defendants  undertake  in  Writing,  in  Purfuance  and  Com- 
ipletion  of  this  original  Aifurance,  to  be  anfwerable  for  Whiter 
reimburfing  the  Plaintiffs.  And  a  Promife  in  Writing,  is  out  of 
the  Statute. 

This  Cafe  does  not  fall  within  thofe  that  have  been  cited:  For 
'Van  Mierop  and  Hopkins  have  made  Themfelves  originally  liable. 
An  ex  pojifatlo  Event  cannot  alter  the  Nature  of  an  original  Pro- 
anife.  Their  original  Promife  made  Them  liable,  and  bound  Them. 
And  they  are  obliged,  both  by  Law,  and  in  Honour  and  Honefty, 
-to  perform  it. 

It  is  a  meixantile  Tranfaiflion  :  And  it  muft  be  confidered, 
■upon  the  whole  of  it,  as  an  Admittance  "  that  the  Defendants 
'"  either  had  or  loon  would  have  Effedls  of  fFhites  in  their 
^'  Hands." 

Lord  Mansfield — The  ObJecTrion  is,  "  that  the  Letter  . 
"  whereby  Van   Mierop   and   Hopkins   undertake  to  honour   the 
•*'  Plaintiffs'  Bills,    is  nudum  PaSlwn."     The  other  Side  deny  it. 

This  is  the  only  Queflion,  here.. 

But  this  is  quite  different  from  what  pafied  at  the  Trial :   The 

'midu/n  PaSfian  was  not  mentioned  at  tbat  Time,     The  Grounds 

.2  it 
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it  was  argued  upon  there,  were,  ift.  That  this  imported  to  be  a 
Credit  given  to  Pillans  and  Rofe,  in  Profpedl  of  a  future  Credit 
to  be  given  by  Them  to  White;  And  that  this  Credit  might  well 
be  countermanded  before  the  Advancement  of  any  Money :  And 
this  is  fo.  2dly.  That  there  was  -x  Fraud:  For  that  i' an  Mierop 
and  Hopkins  had  Reafon  to  think  that  White  had  fent  Goods  to 
Pillans  and  Rofe ;  whereas  this  was  a  mere  Lending  of  Credit.  3dly. 
That  if  Pillans  and  Rofe  had  received  Goods  from  White,  and 
retained  them  till  He  failed,  the  Defendant's  Undertaicing  was 
revocable. 

I  was  then  of  Opinion,  that  Van  Mierop  and  Hopkins  were 
hound  by  their  Letter  ;  unlefs  there  was  fome  Fraud  upon  Them : 
For  that  They  had  engaged  under  their  Hands,  in  a  mercantile 
T'rarifaSlion,  "  to  give  Credit  for  Pillans  and  Rojes  Reimburfetnent ." 
And  I  did  not  lee  it  to  he  future,  as  had  been  objedled  :  Nor  did 
I  fee  any  Fraud.  And  Nothing  was  then  urged  about  it's  being 
Jiudum  PaBiim. 

I  have  no  Idea,  that  Promifes  "  for  the  Debt  of  Another,"  are 
applicable  to  the  prefent  Cafe. 

This  is  (as  Mr.  Walker  faid)  a  mercantile  Tranfadtion  ;  and  it 
depends  upon  thefe  Letters  from  Merchant  to  Merchant  about 
honouring  Bills,  to  fuch  an  Amount :  And  this  Credit  is  given  upon 
a  Suppofition  "  that  the  Perfon  who  is  to  draw  upon  the  Un- 
**  dertakers  within  a  certain  Time,  has  Goods  in  his  Hands,  or 
*'  will  have  them."  Here,  Pillafis  and  Rofe  trufled  to  this  Un- 
dertaking: And  there  is  no  Fraud.  Therefore  it  is  quite  upon 
another  Foundatioji  than  that  of  a  naked  Promife  from  One,  "  to 
*•  pay  the  Debt  of  Another." 

Mr.  Juftice  Wilmot — I  own,  The  Want  of  Confide- 
ration,  at  firf,  occurred  to  Me.  But  I  now  am  fatisfied,  that 
this  Cafe  has  Nothing  to  do  with  the  Cafes  of  Undertakings  by 
One  "  to  pay  the  Debt  of  Another."  In  thof  Cafes,  it  is  fettled, 
"  that  where  the  Confideration  is  paft,  the  Adlion  will  not  lie:" 
And  yet  this  feems  a  hard  Cafe.  The  mere  Promife  "  to  pay 
"  the  Debt  of  Another,"  without  any  Confideration  at  all,  is 
nudum  PaElum:  But  the  leafl  Spark  of  a  Confideration  will  be 
fufficient.  It  feems  almoft  implied,  that  there  muil  be  fome 
Confideration  :  But  if  there  be  None  at  all,  it  is  nudum  Pactum. 
The  Statute  muft  mean  fuch  a  fpecial  Promife  as  would  have  fup- 
ported  an  Adtion. 

But  All  this  is  out  of  the  prefent  Cafe.     So  alfo,  I  think,  is  all 
the  precedent  Correfpondencc. 

It 
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It  lies  in  a  narrow  Compafs. 

White,  Pillans  and  Rofe,  and  Va7i  Mierop  and  Hopkins  had  All 
a  Correfpondence  togethc.-:  They  have  Intcrcourfe  together,  mu- 
tually, in  mercantile  Tranfatflions.  Pillans  and  Kofe  write  to 
Van  Mierop  and  Hopkins,  to  know  "  whether  They  will  honour 
"  their  Draughts  for  800/.  in  about  a  Month's  Time."  They  lay, 
"  they  to///."  Now  it  itrikes  Me  (as  Mr.  Walker  laid)  that  it 
admits  "  that  They  either  have  Alf-ts  or  Effefts  of /^Z'//d''s  in 
*'  their  Hands,"  or  "  that  They  have  Credit  upon  Him."  Novi; 
by  this  Undertaking  of  a  good  Houje  in  London,  and  relying  upon  it. 
They  are  deluded  and  diverted  from  uling  any  legal  Diligence  to 
purlue  White,  or  even  not  to  part  with  any  EfFefts  of  His  which 
They  might  have  in  their  Hands.  Therefore  this  feems  to  be 
an  irrevocable  Undertaking  by  Van  Mierop  and  Hopkins:  And 
They  ought  to  be  bound  by  it.  Confequently,  there  ought  to 
"be  a  new  Trial. 

Lord  Mansfield — A  Letter  of  Credit  may  be  given  as 
well  for  Money  already  advanced,  as  for  Money  to  be  advanced 
in  future. 

Let  it  be  argued  again  the  next  Term:  And  you  fliall  have 
the  Opinion  of  the  whole  Court. 

Ulterius  ConciUiim. 

Yefterday,  this  Matter  accordingly  came  on  again  j  and  was 
argued  by  Mr.  Wallace,  for  the  Defendant;  and  by  the  fame 
Counfel  as  argued  laft  Term,  for  the  Plaintiffs. 

The  latter  repeated  and  enforced  their  Arguments.  They  faid 
the  Confideration  moved  from  White  to  the  Defendants;  not  from 
the  Plaintiffs  Pillans  and  Rofe,  to  the  Defendants  :  And  as  the 
Defendants  have  undertaken  for  White,  they  can't  revoke  or  re- 
trad  their  Engagement. 

This  Cafe  is  not  like  the  Cafes  cited  :  Some  of  which  are 
ftrange  Cafes,  and  not  founded  on  folid  or  fufficient  Reafons ; 
And  in  others  of  them,  there  was  no.  meritorious  Confideration  at 
all.  And  Mr.  Walker  cited  Hardres  71.  Reynolds  v.  Projer ; 
where  the  Confideration  was  adjudged  fufficient,  notwithilanding 
all  the  Reafoning  of  Sir  Thomas  Hardres,  and  all  the  Cafes  cited 
by  Him.  That  was  an  Afumpfit  by  a  Stranger,  in  Confideration 
that  the  Plaintiff  would  forbear  to  profecute  Lord  Abergavenny 
upon  a  Judgment,  in  the  Name  of  the  original  Plaintiff",  by  virtue 
of  a  Letter  of  Attorney  "  to  receive  it  to  his  own  Ufe." 

Part  IV.  Vol.IIL  5S  Ser- 
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Serjeant  Davy  was  heard,  this  Morning,  on  Behalf  of  the 
Defendants;  and  urged,  that  the  Plaintiffs  gave  Credit  to  Uhite, 
upon  his  promifing  to  reimburfe  Them:  And  he  faid,  there  was 
a  fraudulent  Concealment  of  Fadts. 

White's  firjl  Letter  could  have  no  Influence  on  the  Plain- 
tiffs. For  They  afterwards  defired  a  confirmed  Credit  upon  a 
Houfe  of  Rank  in  London:  So  that  They  did  not  rely  on  14^ bite's 
firil  Letter  which  offered  Credit  on  the  Defendants,  or  any  other 
Method  of  Reimburfement.  And  Nothing  had  then  paffed  be- 
tween White  and  the  Defendants.  For  the  firll  Letter  between 
Them  was  on  the  i6th  of  February  (a  Fortnight  after:)  And 
then  the  Defendants  were  deceived  into  a  falfe  Opinion  "  that  it 
'•  was  for  2i  future  Credit,  and  not  to  fecure  a  pajl  Acceptance  of 
♦*  White's  Bills  by  the  Plaintiffs."  And  this  Concealment  of  Cir- 
cumftances  is  futhcient  to  vitiate  the  Contrail.  The  Plaintiffs 
had  accepted  a  Bill  of  800/.  of  White's,  a  Fortnight  before  the 
Defendants'  Letter  of  1 6th  F^^rz^^rj)/ :  Which  Bill  the  Plaintiffs 
had  accepted  upon  Affurance  of  Credit  on  a  Houfe  in  London,  to 
reimburfe  Them.  And  this  Tranfaftion  wtls  frauduleiitly  con- 
cealed, both  by  White  and  the  Plaintiffs,  from  the  Defendants. 
If  this  had  been  difclofed,  the  Defendants  would  have  plainly 
feen  "  that  the  Plaintiffs  doubted oi  Whites  Suthciency;"  by  their 
requiring  yzif7'/Z'^r  Security  for  his  already  cont ratted  Debt. 

All  Letters  of  Credit  relate  to  future  Credit ;  not  to  Debts 
before  incurred:  Nor  can  the  Advancer  of  Money  thereupon,  in- 
clude an  old  Debt  btfore  incurred. 

A  Bill  can  not  be  accepted  before  it  is  drawn.  This  is  only  a 
PromiJ'e  to  accept:  For  it  is  only  a  Promife  "  to  honour  the  Bill; 
"  not  a  Promife  "  to  pay  it." 

A  Promife  "  to  pay  ^  pajl  Debt  of  another  Perfon"  is  void  at 
Common  Law,  for  want  of  Confideration ;  unlefs  there  be  at 
leaft  an  implied  Promife  from  the  Debtee  "  to  forbear  fuing  the 
"  original  Debtor."  But  here  was  a  Debt  clearly  contradled  by 
WMite  with  the  Plaintiffs  on  the  Credit  of  If'hite:  And  there  is 
no  Promife  from  the  Plaintiffs  "  to  forbear  filing  White."  A  naked 
Promife  is  a  void  Promife :  The  Confideration  mull;  be  executory^ 
not  paji  or  executed. 

Lord  Mansfield  afkcd,  if  any  Cafe  could  be  found, 
where  the  Undertaking  holden  to  be  a  malum  PaBwn  was  in 
Writing. 

Serjeant 
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Serjeant  Davy — It  was  mit'iently  doubted  "  Whether  a  written 
"  Acceptance  of  a  Bill  of  Exchange  was  binding,  for  want  of  a 
"  Confideration."     It  is  fo  faid,  fomewhere  in  LiitiDyche. 

Lord  Mansfield — This  is  a  Matter  of  ?reat  Confe- 
quence  to  Trade  and  Commerce,  in  every  Light. 

If  there  was  any  kind  of  Fraud  in  this  Tranfadlion,  the  Col- 
lujion  and  jnala  Fiiifs  would  have  vacated  the  Contrad;.  But  from 
thefe  Letters,  it  feems  to  Me  clear,  that  there  was  none.  The 
firft  Propofal  from  White,  was  "  to  reimburfe  the  Plaintiffs  by  a 
"  Remittance,  or  by  Credit  on  the  Houfe  of  Van  Mierop" :  This 
was  the  Altei-native  He  propofed.  The  Plaintiffs  chofe  the 
hatter.  Both  the  Plaintiffs  and  White  wrote  to  Van  Microp  and 
Company.  They  anfwered  "  that  they  would  honour  the  Plaintiffs 
"  Draughts."  So  that  the  Defendants  aifent  to  the  Propofal  made 
by  White,  and  ratify  it.  And  it  does  not  feem  at  all,  that  the 
Plaintiffs  then  doubted  of  White's  Sufficiency,  or  meant  to  con- 
ceal any  Thing  from  the  Defendants. 

If  there  be  720  Fraud,  it  is  a  mere  Queftion  of  Law.  The 
Law  of  Merchants,  and  the  Law  of  the  Land,  is  xS\z  fame :  A 
Witnefs  can  not  be  admitted,  to  prove  the  La^v  of  Merchants. 
We  muft  coniider  it  as  a  Point  of  Laiv.  A  nudum  PaSluni  does 
not  exill,  in  the  Ufage  and  Law  of  Merchants. 

I  take  it,  that  the  ancient  Notion  about  the  Want  of  Confide- 
ration was  for  the  Sake  of  Evidence  only:   For  when  it  is  reduced 
into   Writing,    as   in  Covenants,   Specialties,  Bonds,  csfi;,*    there*  V.  ante, 
was  no  Objedlion  to  the  Want  of  Confideration.     And  the  Sta-^'  '^^^" 
tute  of  Frauds  proceeded  upon  the  fame  Principle. 

In  Commercial  Cafes  amongft  Merchants,  the  Want  of  Confi- 
deration is  not  an  Objedlion. 

This  is  juft  the  fame  Thing  as  if  White  had  drawn  on  Van 
Mierop  and  Hopkins,  payable  to  the  Plaintiffs  :  It  had  been  No- 
thing to  the  Plaintiffs,  whether  Fan  Mierop  and  Co.  had  Effects 
of  Whiter  in  their  Hands,  or  not;  if  They  had  accepted  \\is  Bill. 
And  this  amounts  to  the  lame  Thing: — "  I  will  give  the  Bill  due 
"  Honour,"  is,  in  Effedt,  accepting  it.  If  a  Man  agrees 
"  that  He  will  do  the  formal  Part,"  the  Law  looks  upon  it  (in 
the  Cafe  of  an  Acceptance  of  a  Bill)  as  if  aBiially  done.  This  is 
an  Engagement  "  to  accept  the  Bill,  if  there  was  a  Neceffity  to 
"  accept  it;  and  to  pay  it,  when  due:"  And  they  could  ?.ot  af- 
terwards retra^.     It  would  be  very  deftruttive  to  Trade,  and  to 

Trua 
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Truil  in  commercial  Dealing,  if  They  could.  There  was  No- 
thing of  nudum  Pa5lum  mentioned  to  the  jury;  nor  was  it,  I 
dare  fay,  at  all  in  their  Idea  or  Contemplation. 

1 

I  think  the  Point  of  La--jj  is  with  the  Plaintiffs. 

Mr.  Juftice  Wilmot — The  Queftion  is  "  Whether  this 
*•  Adion  can  be  fupported,  upon  the  Breach  of  this  Agreement." 

I  can  find  none  of  thofe  Cafes  that  go  upon  its  being  nudum 
PaSlum,  that  are  in  Writing :  They  are  All,   upon  Parol. 

I  have  traced  this  Matter  of  the  Jiudum  PaSlum:  And  it  is 
very  curious. 

He  then  explained  the  Principle  of  an  Agreement  being  looked 
upon  as  a  nudum  PaSlum ;  and  how  the  Notion  of  a  nudum  Pac- 
tum lirft  came  into  our  Law.  He  faid,  it  was  ecchoed  fromi  the 
Civil  how. — "  Ex  nudo  PaSlo  non  oritur  ABio."  Vinnius  gives 
the  Reafon,  in  Lib.  3.  Tit.  De  Obligatiojiikis,  4to  Edition,  596. 
If  by  Stipulation,  (and  ii  fortiori,  if  by  Writing,')  it  was  good 
nvitbout  Confideration,  There  was  720  radical  Defedl  in  the  Con- 
traft,  for  want  of  Confideration.  But  it  was  made  requifite,  in 
order  to  put  People  upon  Attention  and  Refledion,  and  to  pre- 
vent Obfcurity  and  Uncertainty:  And  in  that  View,  either  //>/- 
ti}ig  or  certain  FortJialities  were  required.  Idem,  on  Jujlinian, 
4to  Edit.  614. 

Therefore  it  was  intended  as  a  Guard  againfl:  rafli  inconfideratc 
Declarations:  But  if  an  Undertaking  was  entered  into  upon  Deli- 
beration and  RefeBion,  it  had  Adivity^  And  fuch  Promifes  were 5^ 
binding.  Both  Grotius  and  Pu^endorff,  hold  them  obligatory  by- 
the  Law  of  Nations.  Grot.  Lib.  2.  c.  11.  De  PromiJ/is.  Puf- 
fend.  Lib.  3.  c.  5.  They  are  morally  good;  and  only  require  Af- 
certaimnent.  Therefore  there  is  no  Reafon  to  extend  the  Prin- 
ciple, or  carry  \\.  further. 

There  would  have  been  no  Doubt  upon  the  prefent  Cafe,  ac- 
cording to  the  Roman  Law;  becaufe  here  is  both  Stipulation  (in 
the  exprefs  Roman  Form)  and  Writing. 

*  Sub  ultima  BraBon  (who  wrote  *  'Temp.  Hen.  3)  is  the  firft  of  our  Law- 
temporaRe-  ygj-g  ^^<^  mentions  this.  His  Writings  interweave  a  great  many 
Things  out  of  the  Roman  Law.  In  his  third  Book  Cap.  i.  De 
Aciionibus,  He  diilinguifhes  between  naked  and  cloathed  Con- 
trafts.  He  lays  that  "  Obligatio  ejl  Mater  ACJionis;"  and  that 
it  may  arife  ex  ContraSlu,  multis  modis ;  ficut  ex  Conventione  &€; 
4  Jicut 
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7$"irz/;/  /?<'«/■  paSfa,  conventa,    quce   niuia  funt  ahquando,    aliq^iumdo 
.niejiita,  &c,  &c. 

Our  own  Lawyers  have  adopted  exatflly  the  fame  Idea  as  the 
Roman  haw.     ^^  Plow  den  308.  i^.  in  the  Cafe  o?  Shei-yngton  and*'V^_^''^ 
Pledal  V.  Strotton  and.  Others,  mentions   it:  And  no  One  con- piowjen'j 
tradifted  it.     He  lays  down  the  Diftindlion  between  Contrafts  oxoimArgM- 
, Agreements   in  Words   (which  are   more  bafe,)  and  Contrad:s  or  "Jjl^^^'j^^'ll^*^^ 
Agreements  in /Fr///;^^,   (which   are   more   highj)  and  puts  the  h  mfc-lf  that 
Dirtinction  upon  the  JVani   of  DeUberation   in  the  former  Cafe,  Apprentice 
and  the  full  Exercife  of  it  in  the  latter.     His  Words  are  the  Mar-  xcmpit. 


iro- 


.C    WilO 


row  of  what  the  i^o//;^?;/ Lawyers  had  faid.  ^^  Words  pafs  from  argued  for 
"  Men  lightly:"  But  where  the  Agreement  is  made  by  Dced,^'^^^'^^''^^' 
there  is  more  .S/^_y;  Gfc  {sfc.  For,  Firft,  there  is  (£)C^c;  and, 
thirdly,  he  delivers  the  Writing  as  his  Deed.  "  The  Tieli- 
"  very  of  the  Deed  is  a  Ceremony  in  Law,  fignifying  fully  his 
"  good  Will  that  the  Thing  -in  the  Deed  ihou]d  pafs  from  Him 
*'  who  made  the  Deed,  to  the  Other.  And  therefore  a  Deed, 
"  which  muft  necelfarily  be  made  upon  great  Thought  and 
"  Deliberation,  fliall  bind,  without  regard  to  the  Confideration." 

The  Voidnefs  of  the  Confideration  is  the  feme,  in  reality,  in 
both  Cafes  :  The  Reajon  of  adopting  the  Rule  was  the  Jlifne,  in 
both  Cafes;  though  there  is  a  Difference  in  the  Ceremonies  re- 
quired by  each  Law.  But  tw  Inejicacy  arifes  ?nerely  from  the 
naked  Promife. 

Therefore,  if  it  flood  otily  upon  the  naked  Promife,  it's  being, 
dn  this  Cafe,  reduced  into  Writing,  is  a  fujjicient  Guard  againfi 
^.Surprize:  And   therefore  the  Rule  of  nudum  PaSlum  does   not 
apply  in  the  prefent  Cafe. 

I  can  not  find,  that  a  nudum  PaSlum  evidenced  by  Wj-iting  has 
been  ever  holden  bad:  And  I  fliould  think  it  good;  Though 
where  it  is  merely  verbal,  it  is  bad.  Yet  I  give  no  Opinion  upon 
it's  being  good,  always,  when  in  Writing. 


*  \.  z  Sir 
J.S.  933. 


Many  of  the  old  Cafes  are  ftrange  and  abfurd :  So  alfo  are  fome 
of  the  modern  Ones  ;  particularly,  that  of  Hayes  v.  Warren.  * 

"I  have  a  very  full  Note  of  this  Cafe.     The  Rcafon  of  the  Reverfal  of  the  Judgment  was,  "  that  it  did 
~"  not  appear  by  the  Declaration,  to  be  either  for  the  Benefit,  or  at  the  Rcquejl  of  the  Defendant." 

It  is  now  fettled,  "  that  where  the  Ad:  is  done  at  the  Requefi 
"  of  the  Perfon  promifing,  it  will  be  a  futficient  Foundation  to 
"  graft  the  Promife  upon." 

Part  IV.  Vol.  III.  ^  T  In 


1672  Eafter  Terni  ^  Geo.  3.   B.  R. 


In  another  Inftance,  the  Stridlnefs  has  been  relaxed  :  As  for 
t  Church  Inftance,  -f-  Burying  a  Son;  or  |  Curing  a  Son;  The  Confidera- 
and  Church's tions  were  Both  pi'Jf ;  and  yet  holden  good.  It  has  been  melting 
Cafe;  cited  Jq  ,^  [^^q  common  Senfe,  of  late  Times. 

ii>Raym.26o. 
J  V.   2  Leon. 

!'!•  However,   I  do  here  fee  a  Confiderat'wn.     If  it  be  a  Departure 

from  any  Right,  it  will   be  fiijficient  to  graft  a  verbal  Promifc 

upon.     Now  here.  White,  living  in  Ireland,  writes  to  the  Plain- 

§For,  be-      tiffs  "  to  honour  his  Draught  for  800/.  §  payable  ten  Weeks  after." 

tweenire-     'y\iq  Plaintiffs  agree  to  it,  on  Condition  that  They  be  made  fafc 

Hollaml,       ^t  all  Events.     White  offers  good  Credit  on  a  Houfe  in  London  i 

eacuuiance  and  draws :   And  the  Plaintiffs  accept  his  Draught.     Then  White 

.:isOneMomh.^yj.jjgg  ^^  Them,   "  to  draw  on   Van  Mierop  and   Hopkins:"  To 

whom  the  Plaintiffs  write,   "  to  inquire  if  They  will  honour  their 

•"  Draught:"  They  engage  "  that  They  will."     This  Tranfac- 

tion  has  prevented,  Jiopt,  and  difablcd  the  Plaintiffs  from  calling 

upon    White,    for    the   Performance  of  his   Engagement.      For, 

White'?:  Engagement  is  complied  with:  So  that  the  Plaintiffs  could 

not  call  upon  Him  for  this  Security.    I  do  not  fpeak  of  the  Money: 

For,  that  was   not   payable  till  after  two  Ufances   and  a  Half. 

But  the  Plaintiffs  were  prevented  from  calling  upon  White  for  a 

Performance  of  his  Engagement    "  to  give   Them   Credit  on  a 

*•'  good  Houfe  in  London,  for  Reimburfvnefit :'    So  that  here  is  a  good 

Confideration.     The  Law  does  not  weigh  the  S>uantum  of  the 

Confideration.     The  Sufpenfon  of  the  Plaintiffs'  Right  "  to  call 

"  upon  JVhite  for  a  Compliance  with  his  Engagement"  hfujicient 

to  fupport  an  Adion ;«  even  if  it  be  a  Sufpenfion   of  the  Right, 

for  a  Day  only,  or  for  ever  fo  little  a  Time. 

But  to  confider  this  as  a  Commercial  Cafe,  All  Nations 
ought  to  have  their  Laws  conformable  to  each  other,  in  fuch 
Cafes.  Fides  fervanda  eft:  Simp  licit  as  Juris  Gerttium  prcevakat. 
Hodierni  Mores  are  fuch,  that  the  old  Notion  about  the  ?iudum 
PaBurn  is  not  ftridtly  obferved,  as  a  Rule. 

On  a  Queftion  of  this  Nature,  "  Whether  by  the  Law  of  Na- 
"  tions,  fuch  an  Engagement  as  this  fhall  bind — ";  The  Law  is 
to  judge. 

The  true  Reafon  lahy  the  Acceptance  of  a  Bill  of  Exchange  fliall 
bind,  is  not  on  Account  of  the  Accepter's  having  or  being  fuppofed 
to  have  Effeds  in  Hand ;  but  for  the  Convenience  of  Trade  and 
Commerce.  Fides  eft  fervanda.  An  Acceptance  yor  the  Hoftour 
of  the  Drawer,  fliall  bind  the  Accepter:  So  fliall  a  verbal  Kq- 
ceptance.  And  whether  this  be  an  aSlual  Acceptance,  or  an 
Jlgreement  to  accept,  it  ought  equally  to  -bind.     An  Agreement 

"  to 
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"  to  accept  a  Bill  to  be  drawn  in  future"  would  (as  it  feems  to 
Me)  by  Connexion  and  Relation,  bind,  on  account  of  the  ante- 
cedent Relation.  And  I  fee  no  Difference  between  it's  being  be- 
fore or  after  the  Bill  was  drawn.  Here  was  an  Agreerhcnt  fuf- 
ficient  to  bind  the  Defendants  to  pay  the  Bill:  Agreeing  " /;?  ho~ 
•'  noiir  it,"  is  agreeing  to  pay  it. 

I  fee  no  Sort  of  Fraud.  It  rather  feems  as  if  the  Defendants 
had  Effefts  of  White'%  in  their  Hands.  And  it  does  not  appear 
to  Me,  that  the  Defendants  would  not  have  honoured  the  Plain- 
tiffs Draughts,  even  though  They  had  known  that  it  v^^.^  future 
Credit. 

But  whether  the  Plaintiffs  or  the  Defendants  had  Effedls  of 
White' %  in  their  Hands,  or  notj  We  mufl  determine  on  the  gene- 
ral Dodlrine. 

And  I  am  of  Opinion,  that  there  ought  to  be  a  new  Trial. 

Mr.  Juftice  Yates  was  of  the  fame  Opinion.  He  faid 
it  was  a  Cafe  of  great  Confequence  to  Commerce :  And  therefore 
He  would  give  both  his  Opinion  and  his  Reafons. 

The  Arguments  on  the  Side  of  the  Defendants  terminate  in  it's 
being  a  nudum  PaSium,  and  therefore  void. 

This  depends  upon  two  Queftions. 

I  ft.  Queflion — "  Whether  this  be  a  Promife  without  a  Confi- 
deration:" 

2d.  Queftion — If  it  is,  then  "  Whether  this  Promife  fliall  not 
"  ht  binding,  ofitfelf,  W//6(3«/ any  Confideration." 

Firft — The  Draught  drawn  by  White  on  the  Plaintiffs,  payable 
to  Clifford,  is  «o  Part  of  the  Confideration  of  the  Undertaking 
by  the  Defendants.  The  Draught  payable  to  Clifford  is  never 
j  mentioned  to  the  Defendants.  They  are  asfked  "  Whether  They 
"  will  anfwer  a  Draught  from  the  Plaintiffs  upon  Them:"  They 
anfwer  "  They  will  honour  fuch  a  Draught  on  'Them." 

Whether  the  Defendants  had  or  had  not  EffeBs  of  White's  in 
in  their  Hands,  is  immaterial. 

Any  *  Damage  to  Another,  or  Sufpenfon  or  Forbearance  oi*  V.  Coggs 
\)ii^  Rightj  is  a  Foundation  for  an  Undertaking,  and  will  niake^'^j™^^*^' 
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it  binding;  though  no  aBiial Benefit  accrues  to  the  Party  under- 
taking. 

Now  here,  the  Promife  and  Undertaking  of  the  Defendants 
did  occafion  a  Poffibility  of  Lofs  to  the  Plaintiffs.  It  is  plain 
that  the  Plaintiffs  would  not  rely  on  White s  Ajfiirance  only;  but 
lorote  to  the  Defendants,  to  know  if  They  would  accept  their 
Draughts.  The  Credit  of  the  Plaintiffs  might  have  been  hurt, 
by  the  Refufal  of  the  Defendants  to  accept  White's  Bills.  They 
were  or  might  have  been  prevented  from  reforting  to  Him,  or 
gciiing  further  Security  from  Him.  It  comes  within  the  Cafes 
*of  Promifes,  where  the  Dthi^Q  forbears  fuing  the  original  Debtor. 

Second  Queflion — Whether,  by  the  Law  of  Mercbajits,  this 
Contrail  is  not  binding  on  the  Defendants;  though  it  was  with- 
out Confideration. 

The  Acceptance  of  a  Bill  of  Exchange  is  an  Obligatioa  to  pay 
it:  The  End  of  their  Inffitution,  their  Currency,  requires  that  it 
fliould  be  fo.  On  this  Principle,  Bills  of  Exchange  are  confi- 
dered,  and  are  declared  upon  as  ^ma/Contrads ;  though  legally, 
they  are  only  fmtple  Contradls  :  The  Declaration  fets  forth  the 
Bill  and  Acceptance  fpecifically ;  and  that  thereby  the  Defendants, 
by  the  Cuftom  of  Merchants,  became  liable  to  pay  it. 

This  Agreement  "  to  honour   their  Bill"  was  a  virtual  Ac- 
ceptance  of  the  Bill.     An  Acceptance  needs  not  be  upon  the  Bill 
■itfelf:  It  may  be   by  collateral  Writing.     Wilkinfn  v.  LiitividgCt 
I  Strange  648. 

A  Promise  '*  to  accept"  is  the  fame  as  an  ^^z/^z/ Acceptance. 
And  a  fmall  Matter  amounts  to  an  Acceptance :  And  fo  fays  Molloy, 
Lib.  2.  c.  10.  §  20.  And  an  Acceptance  will  bind,  though  the 
Accepter  has  wo  Eff'eSls  of  the  Drawer  in  his  Hands ;  and  'without 
any  Confideration.     Symons  v.    Parminter,*    Hil.  1747.   21  G.  2. 

Tn  Arreft  of  B.  R.     And  a  Bill  accepted  for  the  Honour  of  the  Drawer,  will 

Judgment,     alfo  bind. 

The  Judg- 
ment was  af- 
firmed (ex  Then  He  applied  thefe  Pofitions  to  the  prefent  Cafe.     It  was 
parte)  in      o^  Acceptance  of  this  very  Draught,  by  Relation  and  Connexion; 
with  100 1.    though  the  Bill  was  not  then  drav/n  by  the  Plaintiffs   on  the  De- 
Coiis,  upon  fendants. 

or  foon  after 

20th  Feb.  .-.,.,  .1 

2748.  But  even  if  it  did  not  amount  to  an  aSlual  Acceptance,  yet  it  ' 

would  equally  bind  the  Defendants :  They  would  be  equally  obliged 
to  perform  the  Effe£i  of  their  Undertaking. 

4  The 


*  This  was 
'on  a  Motion 
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The  Plaintiffs  apprized  the  Defendants  of  their  Intention  to 
draw,  and  the  Defendants  promifed  "  to  honour  their  Draught :" 
And  the  Plaintiffs,  of  Courfe,  would  regulate  their  Conduft  ac- 
cordingly. 

Therefore,  upon  the  whole  Circumftances  of  this  TranfadliOrt, 
I  ft.  There  is  a  Confideration  :  And  zdly.  //'there  was  none; 
yet,  in  this  commercial  Cafe,  the  Defendants  would  be  bound. 

Mr.  Juftice  Aston — I  am  of  Opinion  "  that  there  ought 
*'  to  be  a  new  Trial." 

If  there  be  fuch  a  Cuftom  of  Merchants  as  has  been  alledged, 
it  may  he.  fou?id  by  a  Jury:  But  it  is  the  Court,  not  the  Jury, 
who  are  to  determine  the  Law. 

This  muft  be  confidered  as  a  Commercia/ TrinCs.3i[on ;  And  is 
a  plain  Cafe.  The  Defendants  have  undertaken  "  to  honour  the 
"  Plaintijf's  Draught."     Therefore  They  are  bound  to  pay  it. 

This  can  not  be  called  a  nudum  PaSlum.  The  Anfwer  re- 
turned by  the  Defendants  is  an  Admiffion  of  "  having  Eff'eSfs  of 
White's  in  their  Hands,"  if  that  were  neceffary.  And  after  this 
Promife  "  to  accept,"  (which  is  an  implied  Accepta?ice)  They 
might  have  applied  any  Thing  oi  IVhite\  that  They  had  in  Hands, 
to  this  Engagement ;  even  though  White  had  drawn  other  Bills 
upon  Them  in  the  hiterlm.  The  Defendants  voluntarily  engaged  to 
the  Plaintiffs  :   And  they  could  not  recede  from  their  Engagement. 

As  to  it's  being  a  Jiuduni  FaSlum  (which  Matter  has  been  al- 
ready fo  well  explained — )  If  there  be  Turpitude  or  Illegality 
in  the  Confideration  of  a  Note,  it  will  make  it  void,  and  may  be 
given  in  Evidence :  But  here  Nothing  of  that  Kind  appears,  nor 
any  Thing  like  Fraud  in  the  Plaintiffs.  Here  was  full  Notice  of 
all  the  Facts  ;  a  clear  Apprchenfion  of  them  by  the  Defendants  ; 
A  Qneftion  put  to  them,  "  Whether  they  would  accept";  and 
their  Anfwer,   **  that  they  would." 

Upon  the  whole.  He  concurred,  "  that  an  Adlion  well  lay  for 
"  the  Plaintiffs  againft  them;   And  that  the  Plaintiffs  ought  to 


By  the  Court,  unanimoufly. 

The  Rule   "  to  Jet  ajide  the  VerdiSl  and  for  a 
"  New  "Trial,"  was  made  absolute. 
Part  IV.  Vol.  III.  -      qU  Lock- 
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liyltS'  Lockwood  verfus  Dr.  Coyfgarne. 

UPON   fliewing  Caufe  (on   Saturday  27th  of  laft  Month) 
why  Execution  fhould   not   be  fet  afide,    and  the  Goods 
taken  in  Execution  by  the  Plaintiff,  reftored  the  Defendant, 

The  Fafts  appeared  upon  the  Affidavits,  to  be  as  follows,  as     , 
nearly  as  I  could  take  them,  upon  the  Reading.  f 

The  Defendant  had  been  protected  by  the  Morocco  Ambaf- 
fador :  Upon  Whofe  Departure  from  England,  the  Plaintiff  pro- 
ceeded againft  the  Defendant,  being  then  unprotected;  and  ob- 
tained Judgment  againft  Him.  The  Defendant  brought  a  Writ 
of  Error.  Whilft  this  Writ  of  Error  was  depending,  m%.  on 
14th  'June  1764,  He  was  hired  to  Count  HaJIang,  the  Bavarian 
Miniller,  as  his  Phyfician  at  40/,  a  Year  Salary;  though  Dr. 
'Redmond  then  flood  upon  the  Lift,  as  Phyfician  to  Count  HaJIang^ 
and  even  ftill  remains  upon  the  faid  Lift,  as  fuch.  The  Defen- 
dant fwore,  that  He  had  prefcribed  to  fome  of  the  Count's  Ser- 
vants :  And  he  alfo  fwore,  that  fince  the  faid  14th  of  'June  1764, 
He  never  prefcribed  to  any  other  Perfons  but  the  Count's  Family. 
It  appeared,  that  the  Defendant  kept  a  Coach,  and  had  Livery 
Servants  of  his  own.  It  appeared,  that  He  had  formerly  been  a 
Trader;  but  had  left  off:  But  it  was  not  afcertained  where,  of 
for  how  long  Time,  he  had  pradtifed  as  a  Phyfician.  Soon  after  ji 
He  was  hired  to  Count  Hajlang,  the  Count's  own  Secretary  fent  ' 
to  the  Sheriff  of  Surrey  (who  had  an  Execution  againft  the  De- 
fendant,) to  acquaint  Him  "  that  the  Defendant  -^zs,  protested  by 
♦«  Count  Hciflang." 

The  Queftion  was,  "  Whether  the  Defendant  was  intitled  to 
•V.  yAnn.  <<  ^hg  *  Pr.'viVt'ge  of  a  Foreign  Mini/ler's  Dome/lie  Servant,  viz. 
V  'a^ntJ'"'^  "  P^-^y/iciau  to  Baron  Hajlang;"  that  is.  Whether  He  was  really 
p.  1478.  and  bond  Jide  his  Servant;  or,  whether  it  was  only  a  colliijlve 
c^p 'V*^n'^'  Hiring,  a  colourable  Service,  a  mere  Sham  and  Pretence,  in  order 
difcufled.^     to  fcreen  Him  from  paying  his  juft  Debts. 

It  was  then  adjourned. 

Lord  Mansfield  now  obferved  upon  the  Acl  of  7  An. 
c.  12.  that  there  is  not  an  Exception  in  it,  but  what  is  agreeable 
to  and  taken  from  the  Law  of  Nations. 

The  Privilege  of  a  foreign  Minifter  extends  to  his  Family  and 

Servants :  And  this  Privilege  has  been  long  f«ttled,  to  extend  to 

I  the 
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the  Servants  who  are  Natives  of  the  Country  whece  He  7'efides, 
as  well  as  to  his  foreign  Servants,  whom  He  brings  over  with 
Him. 

By  the  Law  of  Nations,  a  foreign  Minifter  can  not  give  a  Pro- 
tedion  to  a  Perfon  who  is  not  bondjide  of  his  Family. 

The  Queftion  therefore  is,  "  Whether  this  Defendant  is  bond 
"  fide  a  domeftic  Phyfician  to  a  foreign  Minifter":  (I  do  not  mean 
that  it  is  neceifary  that  He  fliould  lie  in  his  Houfe.) 

His  Lorddiip  occafionally  took  Notice  of  the  negligent  Manner 
in  which  the  Lifts  are  kept  at  the  Sheriif 's  Oftice  :  And  then 
proceeded,  to  the  Purport  following. 

As  to  the  Queftion  "  Whether  this  is  a  bona  fide  Service,  or 
*'  merely  colourable' — It  does  not  appear,  that  this  Defendant 
ever  prefcribed  to  any  One  Perfon  in  the  World,  as  a  Phyfician, 
before  He  was  hired  by  Count  Haslang.  Then  He  was  hired 
on  the  14th  of  'June  laft,  juft  when  He  found  it  neceflary  to  be 
protedled  from  this  Debt.  And  Dr.  Kedmond  then  was,  and  now 
remains  upon  the  Lift,  as  the  Count's  Phyfician.  This  Man's 
very  Retainer  is  .in  the  Form  of  a  Protecflion  from  his  Debts ; 
which  is  2.  fufpicious  Circumftance.  Then  what  has  He  done,  as 
a  Fh%fician  ?  He  fwears  he  has  prefcribed  iofome  of  the  Servants : 
Bnt  no  Particulars  ■SiVt  (^tc'i^td..  He  lives  iit  Faux-halJ;  and  keeps 
a  Coach  and  Livery- Servants. 

Binkerfioek,  de  Foro  Legatorum,  fays,  "  That  a  Perfon  in  Debt 
*'  can  not  be  taken  into  the  Service  of  a  foreign  Minifter,  in  Or- 
"  der  to  proteSi  h.\xn."  And  indeed  this  would  give  the  foreign 
Minifter  a  Power  to  difpenfe  with  the  private  Debts  of  the  Sub- 
jefts  of  this  Country. 

Now  here  was  adlually  ['udgment  againfl  him',  only  fufpended 
bv  a  Writ  of  Error.  He  was  before  protedied  by  the  Morocco 
Ambaflador:  And  when  He  went  Home,  then  the  Defendant 
got  this  Proteftion.  Keller hof.  Count  Hafiangs  Secretary,  foon 
after  fent  to  the  Sheriff  of  .Sarrtj,  v/ho  had  an  Execution  againll 
him;  acquainting  Him  "  that  this  Man  vi2&  protected  by  Count 
"  Haslang."  The  Secretary  Himfelf  fwears  this:  Which 
fiiews  the  View  to  have  been  the  Protection.  But  a  foreis:n  Mi- 
nifter  can  not  proteSl,  by  way  of  fcreening  a  Debtor  from  pay- 
ing his  juft  Debts.     He  has  no  fuch  Privilege. 

Then  his  Salary  is  but  40/.  a  Year  :   And  he  fwears  "  that  he 
*'  never  fince  the  14th  of  funs  prefcribed  to  any  other  Perfon  but 

"  the 
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♦'  the  Ambaffiidor's  Family."  And  yet  he  Hves  in  Splendor, 
and  keeps  feveral  Livery- Servants.  This  DUenmia  is  clear; 
Either  he  had  no  Patients  before ;  or  it  was  not  really  and  fairly 
worth  his  while  to  quit  his  Profeirion,  for  a  temporary  Salary  of 
40/.  a  Year. 

Therefore  His  Lordfhip  was  clear,  that  this  was  not  a  fair 
bond  Jide  Tranfaftioii ;  And,  confequently,  that  the  Defendant 
was  not  intitled  to  the  Privilege  he  now  claimed. 

At  the  fame  Time  He  declared,  that  the  Statute  of  7  ^;?,'?. 
was  only  declaratory  of  the  Law  of  Nations,  and  that  the  Law 
of  Nations  was  mjidl  Force  in  thefe  Kingdoms. 

Mr.  Juftice  Wii.MOT  concurred  with  Lord  Mansfield, 
as  to  .obferving  the  A(fl  of  7  Ann.  c.  12.  in  all  Cafes  pro- 
perly and  fairly  brought  within  its  true  Meaning  and  Intent. 
But  He  was  clear,  that  Dr.  Coyfgariie  was  not  what  He  pretends 
to  be;  that  is,  a  real  Phyfician.  He  owns  he  has  been  a  Trader; 
(though  he  has  left  it  off:)  But  he  does  not  afcertain  when  or 
ivhere  he  praSiij'ed  as  a  Phvjician.  If  he  was  not,  why  (hould 
the  Count  retain  him  as  a  Phyfician?  And  he  is  to  have  but  40/. 
a  Year,  for  Board  and  Service  as  a  Phyfician.  Here  is  no  Proof 
of  any  of  his  Prefcriptions  being  ever  taken  by  any  of  the  Count's 
Family;  nor  even  of  their  being  made  up  :  Neither  is  it  ufual  to 
retain  Phyficians.  Domeftic  Phyficians  are  not  the  Cuflom  of 
modern  Ages;  though  it  was  cuftomary  amonglt  the  Ancients. 
Therefore  1  have  Doubt  about  this  Charafter  that  he  claims,  of 
a  dome/tic  Servant.  The  Profeffion  of  a  Phyfician  is  honorary; 
and  the  Retainer  ftould  come  from  the  AmbaiTador :  Whereas 
this  Man  offered  himj'elf;  and  it  is  plain  enough  that  it  was  done 
with  a  View  to  this  Proteclion. 

Therefore  He  does  not  appear  to  Me  to  be  the  domcjlic  Ser- 
vant of  a  foreign  Minilter.  He  was  belore  prote<rted  by  the  Mo- 
rocco AmbaiTador:  He  is  gone  Home.  Then,  after  his  Depar- 
ture, and  when  that  Pretence  could  no  longer  ferve  Him,  and 
the  Plaintiff  had  got  Judgment,  he  brings  a  Writ  of  Error,  and 
gets  //6/j- Protedion.  But  OiVi  ylmbajjador  can  not  protect:  It 
is  the  Law  that  gives  the  ProteBion.  Whereas  here,  the  Secre- 
tary fends  Notice  to  the  Sheriff  "  That  the  Count  has  proteded 
*'  him."  The  View  therefore  is  manifeif:  And  the  Defendant 
does  not  feem  to  be  intitled  to  the  Characffer  that  he  has  aflumed. 

It  will  be  of  very  bad  Confequence,  if  Protedions  fliould  be  fet 
up  to  Sale,  or  made  Uie  of  merely  for  the  Sake  of  fcreening 
People  from  paying  their  jufl  Debts. 

The 
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The  two  other  Judges,  Mr.  Jujlice  Yates  and  Mr.  Ji/Jitce 
Aston,  concurred,  for  the  fame  Reafons;  being  thoroughly  fa- 
tisfied,  upon  the  Circumftances  of  this  Cafe  laid  all  together, 
and  upon  the  whole  Complexion  of  it,  "  that  this  was  not  a  I'oncf 
^*  Jide  Service,  but  a  Scheme  to  fcreen  Him  from  the  Payment  of 
•"  his  Debts."  And  Mr.  Juftice  Aston  mentioned  the  Cafe 
of  IVigmore  v.  Alvarez:  [which  fee  cited,  together  with  other: 
on  this  Subjed:,  ante,  p.  1479.  in  Bath'i  Cafe.] 

Per  Cur.  unanimoufly  and  clearly. 

Rule  discharged. 

Mr.  Walker  prayed  that  It  might  be  difcharged  with  Cojli. 
But  Cofts  were  not  added  j  becauie  Mr,  Kelly,  the  Attorney 
who  appeared  to  fupport  the  Rale,  declared  in  Court  (on 
Lord  Mansfield's  aflcing  Him  "  Who  was  his  Employer.") 
""  That  He  was  concerned  for  Co««/  Hajlang,  and  employed 
^'  and  paid  by  Him." 


Rex  verfiis  Ellen  Taylor,  late  Bent. 

(^  H  E  was  brought  up  by  Habeas  Corpus  from  La72caJJ.nre ; 
k  >  having  been  committed  to  the  House  of  Correction  at 
Manchejler,  for  difobeying  an  Order  of  two  Juftices  "  adjudging 
■*'  her  Child  to  be  a  Baftard,  and  ordering  Her  to  maintain  it, 
"  by  paying  8^.  a  Week  for  fo  long  Time  as  the  Child  fhould 
"  be  chargeable  to  the  Parifh;"  there  to  remain  without  Bail  or 
Mainprize,  except  She  fliall  put  in  fufficient  Surety  "  to  perform 
"  the  faid  Order,  or  elfe  &c,"  or  be  otherwife  diicharged  by  due 
Courfe  of  Law. 

She  was  unmarried  when  the  Child  was  born ;  but  was  now 
married  to  Taylor. 

Sir  Fletcher  Norton,  (Attorney  General)  Mr.  Stowe,  and  Mr. 
Dunning,  for  the  Defendant,  objeded  ift.  to  the  Warrant  of 
Commitment  J  alledging,  that  the  Juftices  of  the  Peace  had  no 
Power,  under  18  Eliz.  f.  3.  to  make  this  Order  upon  Her,  for 
Iter  maintaining  the  Child;  She  being  then  a  married  Woman, 
and  incapable  of  having  any  Property^  So  that  She  could  neither 
pay  Money  nor  give  Security.  And  the  Hufband  was  in  Fadt, 
incapable  to  pay  it.  Her  bei?jg  a  married  Woman  is  apparent  upon 
the  Return :  And  We  have  aJfo  Proof  of  it,  by  Affidavit. 

Part  IV.  Vol.  III.  5X  To 


i68o  Eafter  Term  c  Geo.  ?.  B.  R. 


To  prove  "  that  a  Feme-Covert  can  7iot  be  charged"  They 
cited  Foley  s  Cafes  of  Laws  relating  to  the  Poor,  p.  56.  in  Point: 
And  theyinfifted  that  the  Hufhand  ought  to  have  been  fummoned 
to  fhew  Caufe  againft  this  Order. 

2d.  Objeftion.  By  18  Eliz.  e.  3.  They  are  obh'ged  to  com- 
mit to  the  common  Gaol;  And  in  that  Cafe,  She  would  have  been 
intitlcd  to  Charities :  Whereas  this  Commitment  is  "  to  the 
"  Houfe  of  Corredlion ;  where  there  is  710  fuch  Benefit.  And  as 
this  was  a  new  Aft   of  Parliament,    they  were  obliged  to  purfuc 

•  P.  26 G.  2.  it  literally.     They  mentioned  a  Cafe  ol  Rex  \.  Boys'^ ;  where  it 
1753.  B.R.   was  determined  "  that  upon  a  new  Adt  of  Parliament,   they  are 

"  confined  to  the  Method  prefcribcd  in  it." 

They  fald  that  the  6  G.  i.  c.  19.  §  2.  does  not  extend  to  the 
prefent  Cafe.  This  is  not  a  criminal,  but  a  civil  Cafe.  She  has 
been  already  punilhed  as  a  lewd  Woman.  Therefore  this  Caf^i 
ftands  only  on  the  1 8  Eliz. 

Contra,  pro  Rege,  Mr.  Morton,  Mr.  IFedderburn,  and  Mr. 
Wallace,  anfwered  the  Objedlions. 

ifl:.  Non  conjlat  that  She  loas  a  married  W'oman  :  But  acTmit- 
ting  "  that  She  wasj"  Yet  Matrimony  can  not  difcharge  a  Wo- 
"  man  from  either  a  Crime  or  its  Penalty:  The  Hulband  takes 
Her  under  this  incumbrance. 

This  is  not  like  Cafes  under  43  FUz.  For  under  this  Ad,  it 
is  ^  Pun:Jl:7}!ent :  Luat  in  Corpore,  Ji  non  habet  in  Locu'o.  But 
under  the  4-;;  FJiz.  the  having  Ability  is  ellentially  requifite  to 
making  any  Order  grounded  upon  it. 

In  Ti  Rep.  61. — Dr.  Fofters  Cafe — it  was  determined,  that  a 
Feme  Covert  was  within  i  Eliz.  c.  2.  §  14.  and  ihall  forfeit  for 
not  going  to  Church.  And  in  2  Strange  i  120.  Rrx  v.  Crofts,  a 
Feme  Covert  may  be  convicted  on  9  G.  2.  c.  23.  for  felling  Gin. 

2d]y.  The  Houfe  of  Corrcdion  is  preferable  to  the  Common 
Gaol.  Befidcs,  This  Cafe  is  within  the  b  G.  i.  c.  \g.  %  2.  which 
impowers  the  Juftices  to  commit  Vagrants  and  other  criminal 
Pcrfons  chargirtd  withy//;^/// t  ffences,  either  to  the  Common  Gaol, 
or  Houfe  of  Corredlion,  as  they  Ihall  think  proper.     For  the  Adl 

•  V.  6  G.  I. fays  *  "And  whereas  Vagrants  and  other  Criminals,  Offenders,  and 
c.  19.  §  2.      ti  Perfons  charged  with  fmall  Offences,  are  for  fuch  Qff'ences,  or 

"  for  liuint  of  Sureties,  to  be  committed  to  the  County-Gaol,"  It 
cnacls  that  they  may  commit  fuch  \'agrants  and  ether  Criminals, 

2  Of- 
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•Offenders,  Perfon  and  Perfons,  either  to  the  Common  Gaol,  or 
Houfe  of  Correcftion,  as  they  in  their  Judgment  (liali  think  pro- 
■j)er.  And  this  Woman  is  within  the  Words,  "  other  Offenders," 
■and  "  oZ/'cT  Peribns."  This  is  a  Commitment  for  an  Offence; 
And  is  (in  the  Words  of  the  Aft  of  i8  Efvz.  c.  3.)  "  till  She 
•"  fl:iall  find  fuch  Surety  as  aforefaid,  or  be  otherwife  difcharged 
'"  by  due  Courfe  of  Law."  They  cited  Rex  v.  Davis,  M.  28  G. 
n.  B.  R.  where  an  Indiel?7ie?it  was  holden  to  He  againii  a  Parifl:i- 
'OiHcer,  for  refufing  to  receive  a  Pauper  regularly  removed  to  his 
Parifli :  Though  it  was  objefted,  "  that  it  was  a  neiv  Offence, 
"  fo  made  by  the  Aft  of  3,  ^  IV.&  M.  c.  w .  %  10.  which  Adt 
'*'  gives  a  particular  Penalty ;  And  that  therefore  it  vvas  not  in- 
•"  didable."  However  this  is  One  of  the  fmall  Offences  men- 
tioned in  6  G.  I.  c.  19.   §  2. 

Lord  Mansfield — iff.  A  Feme-Covert  is  liable  to  be 
iprofecuted  for,  Crimes  committed  by  Her.  This  Woman  has  dif- 
■obeyed  the  Order  of  the  Juftices:  And  the  18  EHz.  c.  3.  pre- 
scribes the  Punifliraent  here  inflifted  upon  Her.  There  is  no 
Need  to  fummon  the  Hupand,  in  a  criminal  Profecution  againft 
the  Wife. 

zdly.  'Tis  within  6  G.  i.  c.  19.  §  2.  She  is  committed  for  an 
'Offence;  and  for  want  of  Sureties.  'Tis  therefore  within  the 
Provifion  of  that  A61,  and  a  legal  Commitment  :  And  it  is  better 
for  Her,   than  a  Commitment  to  the  Common  GaoL 

Mr.  Juflice  Wilmot  had  no  Doubt  about  it. 

iff.  The  1 8th  of  EHz.  expreflly  confiders  the  producing  Baf- 
tards,  as  aa  Offence:  Not  only  the  getting  or  bearing  the  Child, 
but  the  leaving  it  to  be  a  Burthen  on  the  Parilh,  and  defrauding 
ithe  Relief  of  the  true  Poor  of  it.  Therefore  the  Juftices  may  order 
.a  proper  Pnmjhinent;  and  alio  take  Order  for  the  maintainnig  the 
■Child,   in  Relief  of  the  Parilh  :   They  may  do  either,  ov  Both. 

Matrimony  does  not  purge  the  Crime :  She  is  ftil.1  the  Objedi  of 
the  Law,  as   to  Criminal  Jurifdidion.      So  was   the  Cale  of  the 
Woman  felling  *  Gin.   There  was  no  Need  to  fummon  the  Huf-*  2  Siry.S. 
'kind.     The  Hulhand  is  not   liable  far  the  criminal  Coudutt  of"^°- 
his  Wife. 

2dly.  And  if  it  be  a  Crime,  She  is  a  criminal  Offender  within 
6  G.  I.  and  may  be  committed  to  either  Prifon,  as  the  Jultices 
think  proper.  And  it  is  for  the  Eafe,  Benefit  and  Advantage  of 
the  Party  committed,  to  fend  her  to  the  Houfe  of  Correction, 
j-athcx  than  to  the  Common  GaoL 

The 
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The  Order  mentioned  by  Mr.  Fo/ty  was  made  upon  a  Feme 
Covert  "  to  keep  her  Grandchild."  But  fuch  Orders  made  upon 
Parents  and  Children  "  reciprocally  to  maintain  Each  Other," 
are  not  upon  the  Foot  oi  Criminality ;  but  to  give  a  ;«or/?/ Obli- 
gation a  legcil  Efficacy. 

As  to  the  Conclufion  of  the  Commitment — The  Words  of  the 
A&.  are  purfued.  The  Addition  of  —  "  and  until  difcharged 
"  by  due  Courfe  of  Law;"  —  is  only  ?iimia  Cautela,  and  non 
meet :  It  can  not  vitiate  the  former  Fart  of  the  Order. 

Mr.  Juftice  Yates  concurred. 

I  ft.  All  O fences  are  perfonal:  And  no  Change  of  the  Offender's 
Circumftances  can  difcharge  Her.  The  Hujband  \iz%  no  Objedl 
of  this  Law  :  Therefore  there  was  no  Need  to  fummon  Him. 

adly.  It  is  good,  within  the  6  G.  i .  though  it  had  been  bad 
under  i8  EUz. 

Mr.  Juftice  Aston  concurred  likevvifc;  and  faid,  it  was 
a  clear  Cafe. 

Per  Cur.  unanimoufly. 

Remanded. 


v-'-i'^fe.  p-  Combe,    Efq:    vcrfus   Pitt. 

1586:01591.  '         1'         J 

t   B  '  H  E   Defendant's  Counfel  having  moved  for  a  new  Trial, 
p       purfuant  to  the  Liberty  rcferved  for  them,  as  is  mentioned 
in  Pages  1586  and  ii;9i  ;   Caufe   was   now  ihcwn,  and  allowed; 
and,  confequently,   the  Rule  difcharged, 

The  Objeftion  was  to  the  Pica-Roll,  which  contained  Nothing 
but  the  Declaration  and  the  Plea  of  Nil  debet :  Whereas  there  was 
a  Plea  in  Abntement,  which  had  been  demurred  to,  but  had  never 
been  deferted,  nor  any  Judgment  upon  it  entered  on  the  Roll, 
before  A^z7  debet  was  pleaded,  (as  the  Counfel  for  the  Defendant 
alledged;)  and  which  the  Plaintiff  ought  not  to  have  dropped, 
but  ought  to  have  entered  it  on  the  Roll.  This,  they  faid,  was 
an  Irregularity  which  would  vitiate  the  whole  :  And  the  Accep- 
tance of  the  Illue  (in  which  this  Plea  in  Abatement  was  omitted) 
could  not  cure  it. 

But 
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But  The  Court  held  this  Irregularity  to  be  cur-'J  by  the 
Defendant's  accepting  the  Iffae,  and  paying  for  it.  His  Obiec- 
tion  ought  to  have  been  made  at  that  Time:  It  is  too  late  to 
make  it  now. 

Rule  discharged. 


Rex  verfus  V/rouorhton  Efq  ;   and  Others.  Fnday.  3 

•^  ^  ^  '  May  176,-. 

ON  {hewing  Caufe  againfl:  an  Information  for  a  Mif demeanour, 
in  obJlruBing  Divine  Service  in  the  Church,  and  grofsly 
infulting  the  Redlor — Peinfey  was  the  Name  of  the  Church  :  And 
the  Redor's  Name  was  ToivnJJjcfid.  The  particular  Circumftances 
were  long  and  minute:  Enough  of  them  will  appear  from  what 
the  Court  laid.  It  is  fufficient  to  hint,  that  Mr.  TownJJjend  was 
a  Well-Wifher  to  the  Methodijis ;  that  He  had  admitted  One  of 
them  into  his  Pulpit;  and  that  Mr.  Wroiighton,  a  Juftice  of 
Peace  refiding  in  his  Parilh,  difapproved  of  it,  and  ilrenuoufly 
oppofed  it. 

After  hearing  the  Affidavits  and  Arguments  of  the  Counfel  on 
both  Sides — 

Lord  Mansfield  declared  that  He  always  underflood 
"  That  a  Preacher  muil  have  a  Licence  from  the  Bifliop  of  the 
Diocese  wherein  He  fo  preached;"  And  "  that  a  Licence  from 
"  the  Bifliop  of  a  particular  Diocefe  would  not  give  the  Pcrfon 
"  Authority  to  preach  in  every  Diocefe,  nor  in  any  other  Diocefe." 
Indeed  this  is  very  feldom  difputed :  But  if  it  be  dilputed.  He  took 
it  to  be  in  Stri5lnefs  fo,  by  the  Canons. 

In  the  prefent  Cafe,  He  thought  the  Court  fliould  not  inter- 
pofe,  upon  the  Application  of  Mr.  T^ownfloend  (the  Rcdlorj)  bc- 
caufe  he  had  fupprejjed  Truth,  and  thereby  mifreprefented  the 
Cafe;  and  alio  for  another  Reafon,  viz.  that  Mr.  Toicnpend  \vz% 
going  out  of  the  Way  of  the  general  and  ufual  Courfe  of  celebra- 
ting Divine  Service  in  the  eftablilhcd  Church.  Again,  there  waS 
an  Inhibition,  which  had  been  obtained  againll  Mr.  'TownJJ.-'end 
from  the  Bifliop  of  the  Diocefe ;  who  had  commilTioned  Mr. 
Wroiighton  to  fee  it  complied  with.  Further,  Mr.  Townfiend 
himfelf  behaved  improperly,  by  particularly  marking  Mr.  IVroiigh- 
ton,  and  preaching  perfonally  at  Him  in  his  Sermon.  And  it 
feemed  to  Him,  that  the  Blow  complained  of  was  not  a  Blow 
rtruck  Mr.  "Townfiend  by  Mr.  Wroughton,  (as  is  charged  upon 
Him;)  but  an  «ra^f«/^/ Brufliing  him  with  his  Finger. 

Part  IV.  Vol.  IIL  5  Y  Therefore^ 
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Therefore,  there  is  no  Reafon  for  the  Court  to  interpofe  in 
an  extraordinary  Way,  in  this  Cafe  as  it  is  circumftanced. 

Othervvife,  I  would  have  it  underftood,  in  general,  that  Me- 
thodijls  have  a  Right  to  the  ProteBion  of  this  Court,  if  interrupted 
in  their  decent  and  quiet  Devotion  :  And  fo  have  Dijfeiitcrs  from 
the  eftabliflied  Church  hkewife,  if  fo  diflurbed. 

Mr.  Juflice  Wilmot  was  of  the  fame  Opinion,  for  the 
fame  Reafon s.  Here  is  a  total  SuppreJJion  of  Truth  and  Fafts  on 
Mr.  Towijjhend's  Side,  who  makes  this  Application :  And  upon 
the  whole  of  the  Affidavits,  I  fee  no  Mifhehaviour  in  Mr.  Wrough- 
ton;  and^vr^'^rd'fl/Mifbehaviour  in  Mr.  7?3w;?/7j£'«</.  Mv.Wrongh- 
ton  applied  to  the  Bifliop,  attended  Him,  and  was  diredled  by 
Him  to  take  Care  "  that  no  unlicenfcd  Preacher  fhould  preach  in 
*'  the  Church  oi  Pewfey:"  And  the  Bifliop  adually  ilFued  an 
Inhibition ;  which  Mr.  'Townjioend  defied  and  difobeyed.  And 
the  Blow  is  fufficiently  accounted  for,  as  quite  an  Accident,  and 
not  intended  at  all  as  a  Blow. 

He  added  that  He  took  the  Law  about  Licences  to  be  as  Lord 
Mansfield  hzd  ftated  it:  It  muft  be  a  Licence  from  the  Bifliop  of 
the  Diocefe;  (though  in  PraSlice,  it  is  not  fo  ufed.)  StriSlly^ 
the  Bifhop  of  the  Diocefe  is  to  licenfe  All  who  preach  in  it. 

Mr.  Juflice  Yates  concurred,  for  the  fame  Reafons :  And 
added — "  with  Cojls";  becanfe  he  had  fiipprcjjcd  the  Truth. 

Mr.  Juftice  Aston  concurred  with  Mr.  J,  Tates;  As  the 
Court  would  not  have  put  Mr.  Wroiighton  to  the  Expence  of  de- 
fending Himfelf  againfi  this  Rule,  if  the  whole  Circumflances  of 
the  Cafe  had  been  difclofed. 

Per  Cur. — Let  the  Rule  be  difcharged,  with  Cofls. 


TueHay,  7  Oatcs,   cx  dimiff.   Markham,   verlus  Cooke. 

May  1765.  '' 

HIS  was  an  Adion  of  Trefpafs  and  Ejedment:  To  which 
the  Defendant  pleaded  the  General  IfTue. 


T 


It  appeared  in  Evidence,  That  George  Beaumont  being 
feifed  in  Fee  of  the  Tenements  in  quefiion,  five  Acres  whereof 
•were  Copyhold  holden  of  the  Manor  of  IVakefield,  and  the  Refl 
were  Freehold,  duly  made  his  lafl  Will  and  Tellament  in  Writing 
bearing  Date  the  29th  Day  of  September  I'jbo:  (Which  Will 

1  was 
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was  fet  out  verbatim,  in  the  Cafe.)  The  Subftance  of  it  was  as 
follows.  He  gives  feveral  Sums  of  3  /.  a  Year,  to  divers  Perfons; 
Some,  for  Life;  Some,  in  Fee:  One  of  v/hich  Annuities  for 
Life  he  exprelly  direds  to  be  paid  by  his  Truftee  or  Executor; 
and  afterwards  adds — "  thefe  Legacies  to  be  faithfully  paid  by  wy 
"  Trzijiee  Jolm  Cooke,  every  Year  and '  Yearly,  a  Month  after 
*'  Martinjnas .''  He  then  i^ives  feveral  fmall  Legacies.  He  wills 
and  defires,  "  that  William  Frith  Ihall  not  be  removed  from  his 
"  Farm,  upon  any  Account  whatfoever,  during  his  Natural  Life; 
"  He  paying  the  fame  Rent  as  ufual :  FIc  leaving  the  Farm, 
"  Whoever  come  into  it,  to  pay  after  the  yearly  Rent  of  9  /. 
"  And  his  Deceafe,  the  fame."  Then  immediat.ly  follows — 
*'  I  do  alfo  leave  unto  my  T'riijlee  arid  Executor,  out  of  the  yearly 
*'  Rents  of  the  Farm,  1 1.  los.  a  Tear,  and  yearly,  for  Repairs 
"  and  other  Ufes  of  the  Fartn."  He  afterwards  leaves  to  his  Truf- 
tee and  Executor,  3/.  for  fawing  out  the  Rough  Ing ;  and  5  /.  to 
build  a  Tomb  for  Him,  in  Tankerjly  Church-yard :  "  He  and  bis 
"  Heirs  always  to  fee  that  it  be  kept  in  Order."  Then  he  gives 
feveral  Directions,  and  feveral  more  Legacies.  "  And  I  do  hereby 
*'  conjiitute  John  Cook.7.  beforementioned,fole  Executor  and  TruJ'~ 
*'  tee  of  this  my  laji  F/ill  and  T^ejlament ;  He  paying  All  my  jujl 
*'  Debts,  Legacies,  and  Funeral  Charges."  "  Delivered  by  the 
"  aforefaid  Teftator,  to  be  his  laft  Will  and  Teftament  in  the 
**  Prefence  of  WitnelTes,  furrendred  according  to  Law.  fames 
"  Brookes.  Edward  Lloyd.  T'homas  Butler."  "  And  further  I 
*'  defire  that  the  Bed  with  all  the  Furniture  thereunto  belonging, 
"  ftanding  in  the  Clofet,  be  left  there,  particularly y^r  my  Trujlee, 
"  that  when  he  pleafeth  to  come  over,  he  may  lodge  there  with- 
*'  out  Let,  Moleftation,  or  Hinderance." 

After  the  making  of  the  faid  Will,  to  wit,  on  the  8th  Day  of 
April  1 76 1,  the  faid  George  Beaumont  furrendered  the  faid  Copy- 
hold Tenements  to  the  IJfe  of  his  Will;  and  afterwards  died  feifed 
of  the  faid  PremilTes,  refpeftively,  in  Manner  aforefaid;  Leaving 
'John  Smith,  fohn  Parkin,  Thomas  Beaumont,  and  the  Leffor  of 
the  Plaintiff,  his  Nephews  and  Co-Heirs  at  Law. 

The  Queftion  was,  "  Whether  any  Eftate,  and  what,  palTed  to 
"  John  Cooke  the  Truftee." 

Mr.  Walker  argued  for  the  Plaintiff:  Mr.  Fenton,  for  the  De- 
fendant. 

On  Behalf  of  the  Plaintiff,  the  Heir  at  Law,  It  was  urged. 
That  there  was  Nothing  to  difinherit  Him ;  And  the  Intention  of 
the  Teftator  is  uncertain. 

On 
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On  the  contrary,  for  the  Truftee,  It  was  infifled.  That  He 
took  a  legal  Eftate;  and  therefore  the  Heir  was  barred.  And  to 
prove  "  tiiat  He  took  a  Fee,  by  necejj'aj-y  Implication,''  the  Cafes 
of  ShaiD  V.  IVcigh,  2  Strange  798.  Willis  v.  Lucas,  i  Peere  Wil- 
liams 472.  Collier's  Cafe,  6  Co.  16.  and  Ackland  v.  Ackland, 
2  ^tTW.  687.  were  cited  and  relied  on. 

The  Court  were  All  clear,  "  that  both  the  Freehold  and 
"  Copyhold  paffed  to  'John  Cooke,  the  Truftee,  in  Fee." 

Lord  Mansfield  declared.  He  had  not  a  Particle  of  a 
Doubt.  The  Intention  is  to  be  colledled  from  all  the  Parts  of  the 
Will :  and  it  muft  be  clear;  Or  elfe  the  Fleir  at  Law  fiiall  not  be 
difinherited.  But  here,  the  Teftator's  Litention  is  mod  clear, 
"  that  He  meant  to  devife  his  Real  Eftate,  in  TrulL" 

Mr.  Juflice  Wilmot  concurred.  Cooke,  the  Truftee, 
took  the  legal  Eftate,  by  this  Devife.  The  Intention  of  the  Tef- 
tator  is  to  be  collefted  from  all  the  Parts  of  the  Will  taken  to- 
gether :  And  if  it  be  thereupon  necejj'ary  to  imply  it,  'tis  the 
fame  Thing  as  if  it  was  particularly  exprefted.  Now  Here  are 
Trufts  to  be  executed,  which  the  Truftee  could  not  execute  and 
effedtuate,  without  having  an  Eftate  in  Fee  devifed  to  Him.  No 
particular  technical  Terms  are  requifite :  'Tis  fufficient,  if  the 
Implication  be  ftrong,  violent,  and  neceftary.  And  here  it  ?>fo: 
(Which  He  ftiewed,  at  large.) 

Mr.  Juftice  Yates  was  likewife  of  the  fame  Opinion; 
And  held  that  the  Implication  here  was  clear,  plain,  and  necef- 
fary.  The  Eftate  muft  be  coextenfive  with  the  Charges :  And 
here  are  Annuities  charged  upon  the  Real  Eftate,  and  devifed  in 
Fee.  Therefore  a  legal  Eftate  was  certainly  intended  to  be  devifed 
to  the  Truftee. 

Mr.  Juftice  Aston  concurred;  declaring  it  to  be  a  clear 
Cafe  in  his  Opinion. 

Per  Cur. — unanimoufly. 

Judgment  of  Nonsuit. 


Bright 
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Bright   verfus    Furrier.  Tuefday,  i^ 

°  ^  Mayi76j. 

THIS  was  an  Adion  brought  upon  a  Foreign  Bill  of  Ex- 
change, payable  at  the  Diflance  of  120  Days.  The  Bill 
was  refufed  to  be  accepted.  The  Affignee  thereupon  brought  this 
Adion  againft  the  Drawer,  ivithin  the  .120  Days.:  Who  put  in 
Bail  to  the  Action. 

Sir  Fletcher  Norton  and  Mr.  Walker  moved,  on  Thurfday  laft, 
on  Behalf  of  the  Defendant,  to  fet  afide  the  Plaintiff's  Proceed- 
ings, for  Irregularity,  infifting,  that  this  Adion  was  brought  pre- 
maturely: For  it  muft  be  prefumed,  they  faid,  that  there  was,  at 
■the  Time  the  Bill  was  drawn,  a  Conjideration  given  for  the  For- 
bearance of  Payment  for  the  120  Days. 

But  The  Court   had  great  Doubt  about  this:    They  were 
■not  fatisfied  that  the  Plaintiff's  Right  remained  fufpended  for 
120  Days. 

Whereupon  the  Counfel  for  the  Defendant  turned  their  Motion, 

■"  That  the  Defendant  fliould  be  difcharged  on  Common  Bail," 

qpon  the  Infufficiency  of  the  Affidavit  made  by  the  Plaintiff  ia 

^order  to  hold  Him  to  Bail :   (Which  Affidavit  was  only  by  Way 

iof  Reference,  "  as  appears  by  a  Bill  of  Exchange  Gfr.") 

A  Rule,  was  then  made  to  fliew  Caufe:  Which  Rule  was 
now  made  absolute. 


Rex  verfus  Samuel   Dixon.  Wcdnerday, 

1 5  May  4765. 

Subpoena  out  of  the  Crown-Office  had  been  ferved  upon 
_  _  Mr.  Samuel  Dixon,  an  Attorney,  with  a  Duces  tecum  of 
•certain  Papers  hereafter  mentioned ;  to  give  Evidence  before  the 
Grand  Jury  of  the  County  of  Northampton,  at  the  laft  Affizes 
there  j  and  to  produce  three  Vouchers  which  had  been  produced 
and  infifted  upon  by  One  Mr.  Peach,  Mr.  Dixon's  Client,  before 
a  Mafler  in  Chancery :  And  this  Subpoena  with  the  Duces  tecum 
was  in  Order  to  found  a  Profecution  by  way  of  Indiilment  at^ainft 
Feach  (who  had  produced  thefe  Vouchers  before  the  Matter,) 
for  Forgery.  Mr.  Dixon  did  not  appear  before  the  Grand  Jury, 
in  Obedience  to  this  Subpoena.     Whereupon, 
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On  Mo7iday  the  6th  inftant,  Mr,  Wallace  moved  on  Behalf  of 
the  Profecutor,  for  an  Attachment  againft  Him,  for  refuiing  to 
appear  -,  and  had  a  Rule  to  fliev/  Caufe. 

Mr.  Caldecott  now  (hewed  Caufe.  He  infifted  that  Mr.  'Dixon 
could  give  no  other  Evidence,  but  of  what  had  been  communi- 
cated to  Him  by  his  Client,  in  Confidence  :  And  thcrv^fore  He 
was  not  compellable  to  produce  thefe  Papers  againji  his  Client,  in 
order  to  prove  him  guilty  of  a  Forgery, 

Lord  Mansfield  was  clearly  of  this  Opinion;  And 
that  Mr.  Dixon,  inllead  of  producing  them  againji  his  Client, 
ought  to  have,  immediately  upon  receiving  the  Subpoena,  delivered, 
them  lip  to  his  Client. 

Mr,  Juftice  Wilmot  concurred  that  He  ought  not  to 
have  produced  them  againft  his  Client. 

Mr.  Juftice  Yates  was  of  the  fame  Opinion  ;  and  thought 
the  Rule  ought  to  be  difcharged  with  Cofts. 

Rule  difcharged,  with  Costs. 

N,  B,  Thefe  were  not  Papers  that  had  been  detained 
or  impounded  by  the  Court  of  Chancery; 
but  remained  in  Mr.  Dixojis  Hands,  as  Pa- 
pers belonging  to  his  Client  Peach,  who  had 
produced  them  as  Vouchers  to  his  Account, 
and  which  were  afterwards  returned  to  Mr. 
Dixon  as  his  Solicitor, 


Surman    verjus    Shcllcto. 

R.    Harvey  made  a  Motion  for  fullQ.o'\%;  though  the  Jury 
\y\.   had  found  only  i  s.  Damages.     They  had  given  40  j-.  Cofts, 

*  V.  21  J.  1.  It  was  an  Adion  for*  Words:  And  there  was  a  Colloquium 
t.  1^6.  (As  to  ],^j J  about  the  Plaintiff's  Trade;  and  alfo  a  fpecial  Damage  laid, 
c.  9"  §  149.  of  his  having  loft  his  Bufinefs  by  reafon  of  the  fpeaking  of  the 
V.  ante,  p.  Words.  The  Words  in  Qneftion  were  contained  in  the  'id.  Count; 
428+')      ^'  °"   which    3d.   Count,  the   Verdidl  was   taken:    And   they  were 

thefe — "  Thou  art  a  Rogue;  And  thou  hajl  cheated  ?}ie  of  fever  at 

**  Pounds." 

Tlie 
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The  Rule,  He  faid,  was  "  that  where  the  Words  are  Jiof  aEll- 
"='  enable  in  themfelves,  there  fliall  be  full  Cofts,  if  fpecial  Da- 
'"  mages  are  laid;  though  the  Damages  found  be  under  40 j." 
And  to  fliew,  that  thefe  Words  are  not  in  themfelves  afdonable, 
;he  cited  Hardr.  8.  IVake  v.  Chapman  et  Ux.  and  5  Mod.  398. 
■  Savage  v.  Robury. 

Indeed,  if  the  Words  fpoken  are  in  themfelves  aclionable,  and 
.lefs  Damages  found  than  40  j.  there  fhall  not  be  full  Colb  i  ex- 
.cept  there  be  a  Colloquium,  and  fpecial  Damages  laid,  as  a  Sub- 
ftantive  and  independant  Injury.*  *  See  Mr. 

Serjeant 

But  The  Court   held   the  latter  Words,  "  rhou  /$^7? 5 Coll'ch. 
•"  cheated  me  of  fever  al  Pounds"  to  be  adlionable  :   And  told  Mr.  3.  (p.  20  to 
Harvey,  He  muil  be  content  with  his  aos.  Coils.  -  ^J^-}  ^'^^^'^^ 

•'  '  Cafes  there 

cited  and 
MoTIXDN    DENIED.        diicufTed. 


Buttcnvorth  and  Barker  verfus  Walker  and  Waterhoufe. 

SI  R   Fletcher  Norton  and  Mr.  Lee  {hewed  Caufe  againft  a  Tro- 
hibition  to  flop  the  Prerogative  Court  of  Tork  from  proceed- 
ing to  grant  a  Faculty  for  an  Organ  in  the  Church  of  Halifax. 

The  Caufe  below  was  for  obtaining  a  Faculty  for  it :   And  there 
was  a  Citation   of  the  PariOiioners  and  Inhabitants,   to  appear, 
and  "  to   fhew  Caufe  why  an  Organ  Ihould  not  be   erefted  in 
-*'  their  Parifli-Church."    They  did  fo:   And  their  Obiedion  was, 
'"  that  the  Plaintiffs  below  had  not  the  Confent  of  the  Parifli." 
The  Anfwer  was — "  But  We  have  the  Confent   of  the  Church- 
j  •;**  Wardens :  And  there  is  alfo  fo  large  a  Su/fcription  for  eredting 
''*  and  maintaining  it,  that  it  will  f^ever  be  chargeable  to  the  Pari/lj." 
And  they  alfo  alledge  the  Confent  of  a  Seleft  Meeting  or  Veltry, 
The  other  Side  deny  that  the  Parifli  in  general  is  bound  by  the 
'Confent  of  this  Seleft  Meeting  or  Veftry.     Whereupon  the  Ap- 
plicants for  the  Faculty  alledge,  "  that  for  20,  30,  or  40  Tears^ 
it  has  been  ufual  to  colleft  the  Senfe  and  Content  of  the  Pa- 
,  ?ri{liioners  about  all  Parochial  Matters,  at  fuch  Seledt  Meetings  or 
'    Veftries  ;   And  that  the  whole  Parifh  are,  and  for  all  the  lifne  al- 
•'legate  have  been  bound  by  the  Adts  and  Confent  of  fuch  Stle6t 
Meetings  or  Veftries. 


Upon  which,  thefe  Parifhioners  who  oppofed  the  Organ  moved 
for  a  Prohibition,  2 


The 
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The  Counfel  who  now  (hewed  Caufe  againft  it,  not  only  con- 
tended, that  the  Confent  of  the  Pari/Jj  is  not  necefSiry ;  but  alio 
infifted  that  there  is  no  Ground  (liewn  for  a  Prohibition.  For 
the  Applicants  for  the  Faculty  o?2/y  alledge,  "  that  for  20,  30,  or  40 
"  Tears,  it  has  been  ufual  to  colledl  the  Senfe  and  Confent  of 
*'  the  Parifliioners  to  all  parochial  Matters  is'c';  And  that  "  At 
"  one  of  tAefe  Meetings,  &c  i^c";  And  "  that  for  all  the 
"  Time  allegate,  it  has  been  ufual  &c."  So  that  here  is 
»o  Cujlom  in  Iflue ;  nor  any  Thing  that  the  Ecclefialtical  Court 
cafi  not  try:  It  is  only  aUedged,  that  •'  for  20,  30,  or  40  Years, 
"  it  has  been  ufual,  thus  to  colled:  the  Senfe  of  the  Parilh."  But 
here  is  no  Allegation  of  any  immefaorial  Common -Law-Cuftom  : 
And  therefore  the  Ecclefiaftical  Court  may  proceed.  2  Ro.  Abr, 
286.  pi.  42,  43.  Latch  210.  Clark  v.  Prowfe.  A  Cullom  al- 
ledged  in  a  Libel,  and  denied  by  the  Defendant  in  the  Ecclefi- 
aftical Court,  may  be  there  decreed  againft.  The  Cafe  between 
the  Church-Wardens  and  the  Keiiovoi  Market-Bofworth,  in  i  Ld. 
Ray?n.  435.  was  fo :  And  a  Prohibition  was  refufed  after  that 
Sentence.  That  Cafe  gives  the  true  Reafon  of  this  Court's  iffuing 
Prohibitions  to  the  Spiritual  Court,  to  inhibit  them  from  trying 
Cuftoms ;  namely,  "  becaufe  they  have  diffcre7it  Notions  of  Cuf- 
**  toms,  as  to  the  Time  which  creates  them,  from  thofe  that  the 
"  Common  Law  hath.  For,  in  fomc  Cafes,  the  Ulage  of  ten 
*"'  Years;  in  fome,  twenty;  in  fome,  30  Years;  make  a  Cuftoni 
"  in  the  Spiritual  Court  :  Whereas  by  the  Common  Law,  it  muft 
"  be  Time  whereof  cs'c."  Which  Reafon  failed  in  that  Cafe;  be- 
"  caufe  they  had  there  adjudged  "  that  there  was  iio  fuch  Cuftoni 
"  allowed  by  their  Law,  (which  allows  a  lefs  Time  than  the 
"  Common  Law  does,   to  make  a  Ci<Jlo7n.") 

The  Court  obferved,  that  the  very  GrowW  of  applying 
for  the  Faculty,  is,  "  that  the  Parilh  are  tiot  to  be  burthened  with 
•**  the  Expence  of  this  Organ":  TJie  very  Condition  of  praying  it 
is,   "  that  it  is  to  be  maintained  by  a  Subfcription." 

Mr.  JVcdderburn,  who  was  for  the  Prohibition,  faid  that  no 
Matter  of  Splendor  or  Ornament  in  the  Church  can  be  done  ivitb- 
out  the  Conjcnt  of  the  PariJJi. 

Mr.  Juftice  WiLMOT  a/lced  Him  what  Authority  He  had 
lor  this  Pofition.     He  faid.  He  knew  no  fuch  Doctrine. 

PvTr.  Wedderburn  did  not  fpecify  any  particular  Authority 
for  it;  but  went  on,  to  fay  that  this  Court  will  not  fuffer  the 
Ecclefiaftical  Courts  to  proceed  upon  temporal  Rights :  And  here 
is  a  teuiporal  Right,  in  the  Parijh.     Therefore,   '«  whether  it  be 

"  laid 
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*'  laid  as  a  Cujlorn,  or  not,"  Is  immaterial :  The  Queftion  is, 
**  Whether  a  temporal  Right  does  not  mfervene."  The  Parifh 
can  not  be  bound  by  the  Majority  of  a  Meeting  of  their  Reprc- 
fentatives,  or  by  their  Church-Wardens. 

Mr.  Wallace,  on  the  fame  Side,  obferved,  that  if  the  Ecclefi- 
aftical  Courts  allow  the  Evidence  of  lo,  20,  30,  or  40  Years  to  be 
a  Proof  of  a  Cuftom,  the  alledging  a  Ufage  for  fuch  a  Time  only, 
without  alledging  it  to  be  im-memorially,  would  be  only  an  Arti- 
fice to  elude  Prohibitions  to  hinder  Them  from  trying  immemo- 
rial Culloms.  And  if  Ornaments  can  be  impofed  upon  the  PariHi 
by  the  Ordinary,  without  the  Confent  of  the  Parifh,  the  Parifli 
will  be  bound  to  ynaintain  them.  He  infifced  that  the  Ecclefiaf- 
tlcal  Court  have  no  fuch  Power  as  that  of  impofing  them  without 
the  Confent  of  the  Pariih  :  And  We  deny  any  fuch  Confent ;  or 
any  Ufage  for  the  Parifli  to  be  bound  by  fuch  a  Meeting  as 
this  was. 

Lord  Mansfield — (direding  his  Difcourfe  to  Mr.  Wed- 
derburn  and  Mr.  Wallace)  repeated  the  Cafe.  The  Eccleliaftical 
Court  iffue  a  Citation  for  the  Parifliioners  and  Inhabitants  to  ap- 
pear and  fhew  Caufe  why  this  Organ  fliould  not  be  erected  ix\. 
their  Church.  They  do  appear.  It  appears  to  be  applied  for, 
upon  a  Siihfcrlption;  and  a  LonJeJit  by  a  Sekol  Meeting  is  alledged: 
But  it  is  denied  "  that  the  Parifli  are  bound  bv  fuch  Seledl  Meet- 
*'  ing."  Then  it  is  alledged,  that  for  20,  30,  or  40  Years,  it  has 
been  the  Ufage  "  that  the  Parifli  in  general  are  bound  by  fuch  a 
"  Select  Meeting."     Upon  this,  you  apply  for  a  Prohibition. 

But  His  Lordfliip  did  not,  at  prefent,  declare  any  Opinion. 

Mr.  Juftice  Wilmot  thought  They  were  proceeding 
below,  upon  a  Mijlake.  The  Citation  mufl;  be  intended  to  have 
been  ilTued,  for  the  Parifliioners  to  fliew  "  Whether  they  have 
*'  any  temporal  Rights  that  will  be  /,7/«rt'^  by  fetting  up  an  Organ." 
But  the  Confent  of  the  whole  Parifli  can  not  be  eflentially  necef- 
fary  to  the  Ordinary's  fetting  up  an  Organ :  Nor  would  the  Pa- 
riiJh  be  bound  to  repair  it,  when  fct  up. 

Now  if  the  Confent  of  the  Parifli  is  not  necefl^ary,  then  all  thefe 
Proceedings  below  are  nugatory.  It  feenis  as  if  they  did  think 
fuch  Confent  to  be  necefl'ary:  And  I  own,  that  if  the  Confent  of 
the  Parifli  ivere  neceffary,  I  ihould  think  the  Prohibition  ought  to 
go;  becaufe  the  Confent  of  the  Fejhy  can  not  bind  the  ivhole 
Parif,  without  immemorial  Ufage. 
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Mr.  Juftice  Yater  alfo  thouglit  that  a  Prohibition  ought 
to  go,  tf  there  were  any  temporal  Right  to  be  determined.  For 
a  Ulage  of  30  or  40  Years  is  not  lufficient :  It  can  be  no  valid 
Cuftom,  unlcfs  it  has  been  ufed  Twie  out  of  Mind. 

This  Suit,  He  faid,  below,  feems  to  Me  to  be  totally  nugatory. 

Parifhioners  can  not  be  charged  ^\\}i\  new  Ornaments,  without 
their  Conlent,  as  well  as  that  of  the  Ordinary.  The  Citation 
might  be  intended  only  to  prevent  Injury  being  done  to  the  Pro- 
perty of  their  private  Seats  in  the  Church. 

Both  Sides  here  feem  to  have  thought  the  Confent  of  the  Pd- 
rilhi  necellary ;  which  it  is  7iot. 

Mr.  Juftice  Aston — If  proper  Trial  of  the  Cuflom  is 
eluded  by  alledging  a  Ulage  of  40,  30,  or  20  Years,  I  lliould 
think  Mr.  Wallaces  Obfervation  to  be  right. 

The  Parifli  may  be  ufed  to  meet  and  confider  of  neceflary  Re- 
pairs :  But  they  can  not  preclude  the  Eccleliaftical  Court  from 
ordering  an  Organ,  or  any  Thing  elfe  within  their  Cognizance. 

This  Organ  is  ftated  to  be  provided  by  voluntary  Coiitribiition. 
The  Citation  was  ilfued  in  order  to  receive  Reafons  againfl  In- 
juries that  might  happen  to  the  private  Property  of  the  Pa- 
rifliioners. 

But  the  Ecclefiaftical  Court  does  not  encroach  upon  or  In- 
terrupt the  Meetings  of  the  Church-Wardens  about  fuch  Things 
as  belong  to  T^hem ;  nor  draw  the  Cognizance  of  them  to  a  dif- 
ferent Forum. 

Lord  Mansfield — The  Ground  We  go  upon  is  "  That 
^*  a  Prohibition  will  7iot  be  material." 

Rule  discharged. 


Friday,  17    Moiiej,  Watfoii,  and  Blackmore,  verfus  Dryden  Leach: 

(In    Error.) 

SOON  after  the  Court  fat.  The  Lord  Chief  J uJliceV^  at  T 
came  perfonally  into  Court,  to  confefs  [ore  tenus)  his  Seal  put 
Xo -a  Bill  of  Exceptions  in  this  Cafe;  purfuant  to  the  Requifition 
of  the  following  Writ,  viz. 

"GEORGE 
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"  GEORGE  the  Third  ^c.—To  our  trufly  and  well-beloved 
"  Charles  Pratt  Knight,  Our  Chief  Juflice  of'ths  Bench,  Gr?et- 
"  ing. — Whereas  We  have  lately  been  informed  that  in  the  R'i- 
"  cord  and  Procefs  and  alfo  in  giving  of  Judgment  in  a  Plaint 
*'  which  was  in  Our  Court  before  You  and  Your  AlTociates,  our 
"  Juftices  of  the  fliid  Bench,  by  Our  Writ,  between  Dryden 
"  Leach,  and  john  Money,  James  Watfon,  a.-ind  Robert  Black- 
"  more,  in  a  Plea  of  Trefpafs,  AlTauIt,  and  Imprifonment,  ma- 
"  nifeil  Error  hath  intervened,  to  the  great  Damage  of  the  faid 
*'  John  James  and  Robert ;  which  faid  Record  and  Procefs,  for 
*'  the  Error  aforefaid.  We  have  caufed  to  be  brought  into  Our 
*'  Court  before  Us ;  And  now,  on  the  Behalf  of  the  fiid  John 
"  Jdmes  and  Robert,  We  are  informed,  in  Our  fiid  Court  before 
■*'  Us,  that  at  the  Trial  of  the  IlTue  firll  joined  between  the  faid 
"  Parties  in  the  Plea  aforelaid,  the  Council  learned  in  the  Law 
"  of  the  faid  John  James  and  Robert  alledged  on  their  Behalf 
^'  certain  Exceptions  to  the  Opinion  then  declared  and  given  by 
"  You ;  And  that  the  laid  Exceptions  were  then  and  there  writ- 
■"  ten'  in  a  certain  Bill,  to  which  You  put  Your  Seal,  at  the 
•*'  Requeft  of  the  faid  Jchn  James  and  Robert,  according  to  the 
*'  Form  of  the  Statute  in  fuch  Cafe  made  and  provided ;  And  the 
■"  faid  John  "^'ames  and  Robert  have  brought  into  Our  Court  before 
•"  Us  the  faid  Bill  with  Your  Seal  put  to  the  fame,  as  it  is  faid ; 
**  -Whereupon  the  fiid  John  James  and  Robert  have  befought  Us 
**  to  do  what  further  fliould  feem  meet  to  be  done  in  this  Be- 
f  half,  according  to  the  Form  of  the  faid  Statute;  And  foraf- 
"  much  as  by  the  laid  Statute  it  is  ordained,  that  in  fuch  Cafe 
**  the  Juftice  whofe  Seal  Oiould  be  put  to  fuch  Exception  be 
•*'  commanded  to  appear  before  Us  at  a  certain  Day,  to  confefs  or 
■*'  deny  his  Seal ;  Therefore  We  command  you  that  you  perfo- 
■*'  nally  appear  before  Us,  on  the  Morrow  of  the  Afcenfion  of 
■**  our  Lord,  wherefoever  We  ihall  then  be  in  England,  to  con- 
■*'  fej}  or  deny  the  Seal  fo  put  to  the  faid  Bill  of  Exceptions  as  afore- 
"  faid  to  be  Your  Seal,  according  to  the  Form  and  Effecft  of  the 
♦•  faid  Statute ;  And  that  you  bring  with  you,  at  the  fame  Time, 
"  this  Writ.  Witnefs  William  l^ord  Mansfield,  at  Wejl/ninjler, 
"  the  24th  Day  of  j4pn7  in  the  fifth  Year  of  our  Reign." 


N.  B.  The  Bill  of  Exceptions,  fealed  by  Lord  Chief  Juflice 
Pratt,  had  been  previoully  brought  into  this  Courti  and  was  now 
in  the  Hands  of  Mr.  Owen,  as  Secondary  of  the  Otiice  of  Pleas: 
And  all  the  Proceedingfi,  down  to  and  including  the  aboveluen-r 
tioned  Writ,  were  entered  upon  the  Rolls  of  this  Court. 

"The  Lord  Chief  Juflice  Pratt  being  now  come  into  this 
Court,  purfuant  to  the  Command  contained  in  the  faid  Writ, 

I  delivered 
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delivered  it  to  the  Lord  Chief  Juftice  of  tliis  Court;  Mr.  Oiven, 
at  the  fame  Time,  delivering  the  original  Bill  of  Exceptions  into 
Lord  Mansfield'?,  Hand.  Whereupon  Lord  Mansfield,  fliewing 
to  Lord  Chief  Juftice  Pratt  the  Seal  thereto  athxed,  ailced  Hini 
*'  Whether  that  was  his  Lordlliip's  Seal,  or  not."  To  which 
Queftion,  his  Lordfhip  anfwering  in  the  Affirmative,  Lord  Manf- 
field  redelivered  the  Bill  of  Exceptions  to  Mr.  Owen ;  at  the  lame 
Time  delivering  to  Him  the  abovementioned  Writ,  with  Orders 
"  that  it  iliould  be  filed." 

Note — There  was  no  -written  Return  to  this  Writ :  But 
Mr.  Owen  propofes  to  indprfe  upon  it  —  *'  Sir  Charles  Pratt 
"  Knight,  the  Chief  Juftice  within  named,  perfonally  ap- 
*'  peared  in  the  Court  of  the  Lord  the  King  befoYe  the 
**  King  Himfelf  &c,  on  the  Day  of  the  Return  within 
"  written;  and  confcllcth  that  the  Seal  put  to  the  Bill  of 
"  Exceptions  within  mentioned  is  his  Seal." 

The  Lord  Chief  Juftice  of  Common  Pleas  immediately  retired, 
without  fitting  down  :  And  the  Lord  Chief  Juftice  of  this  Court 
attended  Him  till  He  was  got  paft  the  Puifne  Judge,  but  not 
quite  to  the  Door  of  the  Court. 


Saturday.  i8       Rg^  vcffius  Tlic  Inhabitants  ol'  Burton  Bradftoch 

Mav  1761:.  •'  -^ 


May  1765. 


This  Cafe  is  already  printed  and  publiftied,  in  the  Quarto  Edition 
of  my  Settlement-Cases,  N''.  171.  P.  531.  See  it 
abridged,  in  the  Table. 


Monday,  20  Rcx    verfiis    Riffliton   Efq. 

May  1765.  _  y  fo  ^ 

R.  Coxe  fhewed  Caufe,  on  the  Part  of  the  Defendant,  why 
his  Client  fliould  not  pay  the  Profecutor  his  Cofis  by  Him 
expended  in  this  Caufe,  for  the  Defendant's  not  going  to  'Trial, 
in  purfuance  of  his  Notice  given  for  that  Purpofe. 

It  was  an  Indidment  for  refufing  to  take  upon  Himfelf  the 
Office  of  Borftioldcr  :  Which  Indiftment  the  Defendant  had  re- 
inoved  by  Certiorari;  and  thereupon  had  (of  Courfe)  entered  into 
Recognizance  "  to  appear,  plead,  and  try  it  at  the  next  Aftizes." 
The  Defendant  had  obtained  a  Rule  for  a  Special  Jury;  And 
every  Thing  was  ready  for  Trial :  But  Only  Five  of  the  Special 
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jury  appeared ;   And  NeitJjer  Side   prayed  a  'Tales ;   (though  the 
.  Defendant  had  a  Warrant  for  a  Tales  in  his  Pocket.) 

The  Queftion  was,  "  Whether,  upon  thefe  Circum fiances,  the 
<'  Defendant  was  obliged  to  pay  Cofts  for  not  going  on  to  Trial." 

Mr.  Fihner,  for  the  Profecutor,  urged  very  llirongly,  "  that 
"  He  was  obliged  to  pay  them." 

Mr.  Cqxe  argued,  on  the  contrary,  that  the  Defendant  had 
been  guilty  of  no  Default ;  and  that  the  Pro/ccutcr  might  have 
prayed  a  Ta/es,  if  He  had  thought  fit. 

Mr,  Fi/mer  replied,  that  They  were  not  provided  with  a  War- 
rant for  a  Tales ;  becaufe  it  v/as  incumbent  on  the  Defcndanty 
to  go  on  to  Trial :  And  He  had  adually  a  Warrant  in  his  Pocket, 
but  would  not  ufe  it. 

The  Court  were  unanimoufly  of  Opinion,  that  the 
Defendant  had  not  been  guilty  of  fuch  a  Default  as  could  render 
Him  liable  to  pay  Coils  for  not  going  on  to  Trial :  The  Profe- 
cutor might  have  come  prepared  with  a  Warrant  for  a  Tales,  if 
He  had  thought  proper. 

Rule  discharged. 


The  End   of  Eafier   Term    1765,     5  G.  3. 


Part  IV.  Vol.  III.  6B         -  Trinity 


1696 


Trinity  Term 

5  Geo.  3.  B.  R.   17(55. 


Friday,  7  Rc'x   vcrfus   Edmiind   Thirkell. 

June  1765. 

E  had  been  convidled  of  an  Affault  upon  Mary  Amelia 
Halfpenny,  an  Infant  under  ten  and  upwards  of  five 
Years  of  Age,  with  Intent  to  ravifh  Her. 

Eight  of  the  fury  figned  a  Paper  in  his  Favour;  intimating 
their  Difapprobation  of  the  Verdid,  which  They  themfelves 
had  given. 

On  Tuefday  the  7th  of  May  lafl;.  He  was  brought  up  and 
committed. 

Lord  Mansfield  then  exprelTed  great  Diflike  of  fuch 
Reprefentations  made  by  Jurymen,  ^^'cr  the  Time  of  dehvering 
their  Verdift.  It  might  be  of  very  bad  Confequence,  to  hften  to 
fuch  fubfcquent  Reprefentations  contrary  to  what  They  had  before 
found  upon  their  Oaths  ;  and  which  might  be  obtained  by  im- 
proper AppHcations  fublequently  made  to  Them. 

Mr.  Juftice  WiLMOT  alfo  exprefied  the  fame  Diflike  of 
fuch  fubfequent  Reprefentations  made  by  Jurymen  after  their 
Departure  from  the  Bar ;  and  thought  they  ought  to  be  totally 
difregarded. 

Upon  Lord  Mansfield's  Report,  it  appeared  that  the  Child 
had  alfo  received  the  foul  Diil:emper  from  Him. 

He  was,  at  that  Time,  only  committed  to  the  Cuftody  of  the 
Marllial. 

Mr.' 
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Mr.  Juftice  Wilmot  now  pronounced  the  Judgment  of 
the  Court  upon  him  ;  'viz. 

To  be  fet  in  and  upon  the  Pillory  at  Cbaring-Crofs, 
for  an  Hour,  between  the  Hours  of  Twelve  and  Two; 
To  be  imprifoned  One  Year;  To  find  Security  (Him- 
felf  in  100/.  and  his  Sureties  each  in  50/-)  for  his  good 
Behaviour  for  Three  Years ;  and  to  pay  a  Fine  of  6s.  8  J. 


Rex     irrfuS     OlLoi-n.  Monday,  10 

'^  June  1765. 

MR.  Morton  fliewed  Caufe  againft  quafhing  an  Indidlment 
for  felling,  as  two  Chaldron  of  Coals,  a  Quantity  defective, 
by  fo  many  Bufliels  (in  the  Indidlment  fpecified)  of  that  Quantity 
which  a  Bufliel  ought  by  Law  to  contain. 

He  argued,  that  this  is  tantamount  to  an  Indiftment  for  felling 
by  falfe  Meafure ;  and  diftinguiihed  the  prelent  Cale  from  thole 
of  I  Sir  7.  S.  497.  Rex  v.  Gibbs.  1  Ld.  Ravm.  442.  Rex  v. 
Flint,  and  2  Salk.  687.  S.  C. 

It  is  no  Objedion  to  an  Indidment,  to  fiy  "  t\\:\X.  ^  civil ASiion 
*'  might  have  been  brought :"  For,  the  Pcrfon  injured  may  take 
either  iVIethod. 

The  Cafe  of  Rex  v.  Marias  in  i  Ld.  Raym.  702.  was  an  Indid- 
ment  for  the  unlawful  Taking,  Vi  et  Armis,  fo  much  Money 
(ten  Pounds)  in  Pecuniis  numeratis,  of  7.  5.  Mr.  Eyre  moved  to 
quafli  it,  becaufe  an  Adion  lies :   Sed  non  allocatur. 

Therefore  the  Court  will  not  quafli  it  on  Motion. 

Lord  Mansfield — A  Man  may  be  indided  iox  felling  by 
falfe  Meafure:  But  this  is  not  fo  charged.*  If  it  had  been  charged,  •  See  the 
"  that  He  fold  by  falfe  Meafure;  by  a  Bufx'l  which  contained  but^*/"'  ';.'„ 

1  1        1         1    T-.     /I      1  1  J-  1      ,,rOint,  nl  Kex 

"  fo  much,  whereas  the  legal  Bulhel  ought  to  contam  lo  muchj   ^.  wheatU-y, 
it  had  been  another  Thing.  ante,  Vol.  2. 

p.  1 125  to 
1131.    And 

Mr.  Juftice  Wilmot  and  Mr.  Juftice  Yatks  Both  con-Rexi'.  Dun- 
curred.     The  latter   faid.  It  was  only  a  jDr<:A;r<.?/'/«»7/ turned  into "-^^f''-'"- 
an  Indidment.     The  former  mentioned   Rex  v.  Lewis,  P.  i755-DnTrield,  ^nd 
28  G.  2.   in  this  Court;  which  was  an  Indidment  for  felling'  as  Rex  i/.  Com- 
Gum-Senega,  what  was  not  Gum-Senega;   And  that  Judgment '^'■"'"-'■^"'^ 
v.-as   arreted  :  Which   was   a  very   flrong   Cafe,  he   faid.  there  cited- 

[Many 
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[Many  Cafes  in  Point  were  there  cited  by  Mr.  Serjeant  Ilcivit: : 
And  onFriiky  9th  May  ly^^,  his  Rule  "  to  arreil  the  Judgment," 
was  made  ablblute,  without  Oppofition.] 

Lord  Mansfield  — If  there  be  no  Doubt  of  this  Indid- 
ment  being  bad,  it  is  better  for  the  Profecutor,  to  quafli  it  on 
Motion,  And  I  take  it,  that  it  ought  to  be  exprejjly  charged 
"  that  the  Defendant  fold  them  by  j'alje  Meajure :"  Whereas 
jiere,  it  is  not  expreilly  charged,  but  only  left  to  be'  collefted  by 
Implication. 

Mr.  Juflice  Aston  thought  that  this  felling  fliort  Mea- 
fure  injlead  oi 'iv\\\  Mcafure  was  worthy  the  Attention  of  the  Le- 
giflature  ;  although  it  might  not  be  indidable  at  Common  Law, 
unlefs  charged  to  be  by  falfe  Meafurc.  He  agreed,  that  this  In- 
dictment has  not  the  proper  Averments. 

Mr.  Juflice  Wilmot — The  Rcqfon  why  this  is  not  in- 
diftable,  is,  becaufe  it  is  in  every  Body's  Power,  to  prevent  this 
Sort  of  Impofition  :  Whereas  a  folje  Meajure  is  a  general  Impo- 
lition  upon  the  Public,  which  can  not  be  well  difcovered.  Yet 
He  concurred  with  Mr.  Juflice  Aston,  that  this  is  an  Inconve- 
Jiience  which  very  much  requires  a  Remedy. 

Per  Cur.  unanimoufly. 

Indictment    quashed. 


Rex  verjus  Eundem. 

''  I   '  HIS  was  the  fame  Point  as  the  laft :  and  therefore  the 
K     Jame  Rule  was  made. 

Indictment   quashed. 


Rex  V  erf  us  John  Storr. 

^N  the  laft  Day  of  laft  Hilary  Term,  Mr.  Serjeant  Hewitt 
moved  to  quafti  four  Indidtments,  being  (as  He  faid)  for 
private  Injuries  only  ;  though  laid  "  Vi  et  Armis :"  And  He  had 
a  Rule  to  (hew  Caufc. 

Mr.  Attorney  General  now  fliewed  Caufe  why  thefe  four  In- 
didments  (which  He  faid  were  for  forcible  Entries  and  Detainers) 
fhould  not  be  qualhed, 

.1  The 
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The  firft  was  for  unlawfully  entering  his  Yard,  and  dic;- 
ging  the  Ground,  and  eredling  a  Shed ;  and  unlawfully  and 
with  Force  and  Arms  putting  out  and  expelling  One  Mr.  Sweet 
the  Owner,  from  the  Poireifion,  and  keeping  Him  out  of  the 
Poireflion  of  it. 

It  was  objedled,  "  that  this  is  only  an  Aftion  of  Trefpafs  con- 
«  verted  into  an  Indidtment." 

But  this  is  charged  as  an  iinlaioful^ntvy,  \v\lh.  Force  and  Arms, 
%pon  the  FoJJeJjion  of  Mr.  Sweet. 

There  is  no  other  Difference  between  this  Cafe  and  *  Rex  v.  *  In  E.ifnr 
Bathwjl  and  Others,  Trinity  Term  1755,  but  that  that  wzs  zn^^'^!^  ^^'^\ 
Entry  with  Force  and  Arms  into  a  Dwelling-Houfe  or  a  School- court  refufcd 
'Houic  with  the  Appurtenances :  This,  into  a  Yard  and  Shed.        ^  q"ai^  that 

Indiftment, 

An  Entry  with  Force  and  Arms,  unlawfully,  upon  the  Poffijjion  And  in  Tri- ' 
of  Another,  and  putting  Him  out  of  Poffeffion,  is  an  indidable  "''-V  foUow- 
Offence;  even  though  the  Perfon  fo  entring  has  a  Right.     And^'^f,;  juJg.  ■ 
■the  Court  can  not,  before  Trial,  fay  *'  that  it  was  not  with  Force  mentforthe 
ahd  Arms":  That  muft  depend  upon  the  Evidence.  •'^'"S-  "poi^ 

■^  '^  Demurrer. 

Therefore  the  Court  will  not  quafh  thefe  Indidments,  on 
Motion. 

N.  B.  There  was  770  o^;6fr  Charge  of  Violence,  in  the  pre- 
fent  Cafe,  belides  the  common  technical  Term  of 
Fi  et  Armis. 

t 

Mr.  Juftice  Wilmot — In  four  of  the  Counts  in  Rex  v. 
BathurJ}  et  al.  "  Manu  forti"  (vvhich  was  in  the  firft)  was  omit- 
ted: And  it  was  holden,  "  that  any  Sort  of  Force  fufficient  to 
"  fupport  it  might  have  been  given  in  Evidence,  by  Virtue  of 
"  the  Words  Vi  et  Armis;  Though  if  -no  fuch  Evidence  fhould 
"  be  given  upon  the  Trial,  the  Defendant  ought  to  be  acquitted." 

Mr.  Jufiice  Aston  mentioned,  that  He  took  Mr.  Juftice 
Denison  to  have  faid,   that  "  Vi  et  Armis  was.  Prima  facie,  as 

"    good  as  Mann  fort  i."  §  ^  According 

to  iny  O'.vn 
Note,  his  Words  were  —  "  This  is  laid  to  be  with  Force  snd  Arms :   And  the  Degree  of  tin  Force  mull 
"  depend  upon  Evidence." 

Mr.  Serjeant  Hewitt  and  Mr.  Caldecott,  contra,  argued  in  Sup- 
port of  the  Motion. 
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They  took  Notice,  that  three  of  thefe  Indidlments  differ  from 
,the  Fourth:  The  firft  is  for  eredling  a  Shed  &c.;  The  2d.  for 
ereding,  &c;  The  3d.  for  cutting  a  Bdlfry,  (which  in  Lin- 
colnp.nre  means  a  Stable:)  The  4th.  (which  They  did  not  objed: 
to,)  for  entering  &c,  z  B-iVelHng-Honfe ;  and  Fi  ct  Armis  "and 
with  Jlrong  hand  &c. 

They  infifted  that  the  Offence  charged  in  each  of  the  former 
three,  refpedively,  was  a  private  Injury ;  and  does  iiot  at  all 
concern  the  King  or  the  PubHc  ;  And  therefore  was  not  indictable. 
To  prove  this,  They  ched  2  Hawk.  P.  C.  c.  25.  p.  210.  And 
Rex  V.  Thomlinfon,  T'r.  g  G.  i.  for  entring  a  Clofe,  was  qualhed. 

The  Cafe  of  Rex  v.  Bathurjl,  they  faid,  was,  upon  the  Face 
of  it,  an  Indidment  for  ■i.  forcible  Entry,  and  not  for  z  conn/ion 
Trefpafs.  It  was  a  llronger  Cafe  than  this:  T'/jat  was  againft  t/jree 
Perfons,  who  were  enow  to  make  a  Riot ;  T'/jis  is  only  againfl  a 
Jingle  Perfon  :  That  was  for  entering  a  Dwelli7ig~Houfe,  and  put- 
ting Him  out  of  Poffeffionj  This  is  only  entering  a  Yard,  dig- 
ging the  Soil,  and  eredling  a  Shed. 

There  are  many  Cafes  prior  to  that  oi  Bathiirjl :  Hil.  1 1  G-  2. 
Rex  V.  Archer;    Paf.  22  G.  2.  Rex  v.  Gajk ;    Rex  v.  Hide,  and 
■•■N.B.  The  Rex  V.  Hide  and  Another,  Tr.  22  and  23  G.  2.* 

three  la  ft 

madcabfo-  The  converting  an  Adtion  of  Trefpafs  into  an  Indidlment  is  at- 
lute  without  tended  with  great  Inconvenience  :  It  makes  the  Plaintiff  a  Wit- 
^f^^^l^'^'nejsfor  Hiwjelf;   ^w^Javes  Ccjis. 

Tr.  1749. 

22  and  23  G.  Mr.  Attorney  General,  in  Reply — Let  them  demiirr;  that  the 
but^thfRuie  Point  may  be  fettled. 


was  enlarged. 


The  Cafe  of  Rex  v.  Bathurjl  muft;  govern  the  prefcnt  Cafe. 
And  in  that  Cafe  it  is  fettled,  '•  that  any  Degree  of  Force  and 
**  Violence  fufficient  to  fupport  an  Indidmcnt  may  be  given  in 
"  Evidence  under  the  Fi  et  Armis :"  Which  contradids  the  Prin- 
ciple laid  down  by  the  other  Side. 

Every  Battery,  every  Breach  of  tlie  Peace  is  indidable.  The 
Party  injured  has  his  Eleclicn  to  bring  an  Adion,  or  to  indid. 
Every  Trefpafs  too  is  indidable,  if  it  comes  out  upon  the  Trial, 
to  be  an  Offence. againfl  the  King  and  the  Public. 

Rex  V.  Bathiirjl  was  only  Fi  et  Armis :.  And  Fi  et  Armis  is,  and 
was  there  holden  Xo  be,  equipollent  to  "  veitb  a  Jlrong  hand." 

It 
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It  is  faid,  that  in  that  Cafe,  there  were  three  Defendants  ; 
Here,  only  One.  But  Otie  Man  may  commit  a  Breach  of  the 
Peace  ;  though  not  a  Riot :  He  might  be  armed  with  Pijioh, 
for  aught  that  appears  to  the  contrary}  And  this  might  be,  pof- 
fibly,  proved. 

There  is  no  Diftindion  between  a  School-Houfe,  or  even  a 
DwelUng-Houfe,  and  a  Yard  or  a  Stable. 

After  that  folemn  Refolution  in  the  Cafe  of  Rex  v.  Bathurji, 
an  Indidiment  of  this  Sort  ought  not  to  be  quaflied  'n\  a  fummary 
Manner,  on  Motion. 

Lord  Mansfield — The  Objedion  to  the  fourth  Indid- 
ment  is  given  u,p.  The  other  three  fland,  all  of  them,  upon 
the  fame  Ground.  Nothing  but  the  Vi  et  Annis  implies  Force. 
Every  Force  and  Violence  is  a  Breach  of  the  Peace. 

The  Cafe  of  Rex  v.  Bathiirjl  does  not  feem  to  Me  to  lay  down 
any  fuch  Rule  as  "  that  Vi  et  Annis  alone  implies  fuch  a  Force 
"  as  will,  of  itfelf,  fapport  an  Indidment."  ^here,  the  Fad 
itfelf  naturally  implied  Force:  It  was  turning  and  keeping  the 
Man  out  of  his  Dwelling-Houfej  and  done  by  three  People. 
Three  of  the  Judges  lay  a  Strefs  upon  that  Circumftance,  of  it'e 
being  an  Entry  into  a  Dwelling- Houfe:  And  the  Parties  who 
framed  the  Indidment  plainly  had  a  View  to  indid  for  a  forcible 
Entry. 

As  at  prefent  advifcd,  I  fliould  think  the  prefent  Cafe  within 
thofe  that  juflify  the  Quafliing. 

Coming  with  a  Pijlol,  though  pojjible,  is  not  to  ht  fuppofed. 

If  there  be  no  Doubt  upon  it,  there  is  no  Reafon  to  put  the 
Defendant  to  more  Expence. 

Mr.  Juftice  Wilmot  thought  that  it  ought  to  appear  to 
be  an  indiBabk  Offence  :  For  otherwife,  in  Cafes  where  there  was 
no  Malice,  the  Defendant  might  be  put  to  a  great  Expence  with- 
out Remedy  or  Satisfadion. 

The  Cafes  cited  fliew,  "  that  fuch  Indidments  have  been 
"  quafhed:"  And  that  of  Rex  v.  Bathurjl  being  an  Entry  into 
a  i)icr////z^-Houfe  makes  that  Cafe  no  Authority  in  this. 

But 
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But  this  Cafe  flands  indifferent,  "  Whether  the  Offence  is  in- 
*'  didlable  or  not:"  Whereas  it  ought  to  appear  upon  the  Face  of 
the  Indidlment  "  that  it  is  indiftable." 

Therefore  He  was  for  quan:iing  thefe  three  Indidments. 

Mr.  Juflice  Yates  concurred.  Rex  v.  Bathtirji  was  de- 
termined upon  a  right  Principle  :  But  there,  the  Nature  of  the 
Offence  appeared ;  And  Evidence  might  be  given  to  JJjew  the  Of- 
fence to  be  indidlable.  It  was  2i  forcible  Entry  into  a  Man's  ^r/- 
•uate  Dwelling- Houfe,  by  tliree  People. 

But  in  ordinary  common  Cafes  laid  Vi  et  Armis,  We  are  not  to 
fuppofe  and  prefume  Swords  and  Piftols,  or  any  Thing  criminal  and 
indictable,  unlefs  it  be  charged.  Here  is  no  Outrage  or  Violence 
charged,  or  probable. 

Therefore  He  was  for  quafliing. 

Mr.  Juftice  Aston  likewife  concurred.  A  Man  can  not 
be  indii5led  for  a  bare  Trefpafs.  In  a  Cafe  of  Rex  v.  Jopj'on  and 
Jive  Others;  P.  25  G.  2.  B.  R.  All  the  Cafes  of  this  Sort  were 
cited:  And  the  Court  refufed  to  quafh  it  on  Motion.  The  Dif- 
tindion  there  taken  was,  *'  that  there  were  Numbers  of  Perfons  un- 
lawfully affembled,  and  aBual  Force  charged;  And  therefore  that 
*  Tt  was  an   Indictment  was  not  quaflied.* 

Iiidicftmcnt 

againil  John  Jopson  and fi-oe  Others  therein  named,  charging  that  They  and  feveral  other  Perfons  to 
the  Jurors  unknown,  uulaivfidly  ajjimblcii,  to  dijlurb  the  Peace  of  the  King;  and,  being  lb  ail'embled, 
the  fix  Defendants  particularly  named,  with  Force  and  Arms,  at  l^c,  the  Mine  of  Elack  Lead  of  y.  B. 
and  y.  5.  Efquires,  A\A  unla-^vfidly  break  and  enter,  and  60  Pounds  Weight  of  Black  Lead  tffc,  of  the 
Goods  and  Chattels  of  the  laid  J.  B.  and  J.  S.  did  unla-ivfullj  take  ,inJ  carry  aivay  ;  againll  the 
Peace  ISc. 

Mr.  Clayton  mo\ed  to  ijuafh  it ;  for  that  no  Indiftment  would  lie  ;  it  being  only  a  Trefpafs,  for 
which  an  Action  of  Trefpafs  or  Trover  might  and  ought  to  have  been  brought :  And  he  cited  feveral 
Inftances  where  Indiftments  had  been  very  lately  quulhed,  becaufe  the  Matter  was  merely  aftionable. 
Many  of  thefe  have  been  already  mentioned  :  Others  were  Rex  v.  Birihcad,  M.  II  G.  2.  Rex  v.  AVtu- 
ball  (qu.  when.)  Rex  v.  Archer ;  Rex  v.  Ma/on;  Both  in  Hi!.  Li  Pa/.  \i  G.  2.  (but  Both  were  without 
Defence.)  Rex  v.  jackfon,  M.  12  G.  z.  Rex  v.  Beaton  et  al.  Tr.  13  G.  z.  (qualhed  without  Defence.) 
Rex  V.  Carnage,  H.  I4G.  2.      Rex  v.  Ccatcs,   H.  14  G.  2.   and  Rex  v.  Bateman,   the  fame  Term. 

The  Court  thought  it  to  be  fuch  a  Sort  of  Offence,  that  they  ought  not  to  qualh  the  Indiftment 
.upon  Motion:  The  Defendants  might  demur,  if  they  thought  proper.  And  They  were  unanimous' 
■in  difcliarging  the  Rule. 

In  Rex  V.  Bathurjl,  the  Ruling  Reafon  was  "  tliat  it  was  a 
"  Dive'ling-Hoife:"  And  there  would  have  been  no  Occafion 
to  have  Recourie  to  that  Realbning,  if  Vi  et  Armis  alone  had 
been  fufficient.  The  Degree  of  Force  ought  to  appear  upon  the 
Indidtment. 

A  If 
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If  it  was  a  Matter  oi  Property,  it  ought  to  be  ckiiHy  tried  :  As 
was  done  in  a  Cafe  of  Rex  v.  JVight-wick,  temp.  Lord  Hardimcke. 
60,  in  Another,  of  i^f^r  v.  Fry — (tried  by  the  Name  of  Fry  aud 
fVood — )  for  .pulling  down  a  Houfe  at  TwiI^ridge-lVells. 

Therefore  I  think  the  three  Indifiments  which  have  been  ob- 
jeded  to,  ought  to  be  quaflied. 

.Lord  Mansfield —Let  the  three  Indiftmcnts  be  quaHied; 
And  the  Rule  be  DiscHARGto,  as  to  the  Other. 


5.  P.  determined  accordingly,  poft  p.  1706.  Rex  v.Atkvu, 

r  next  Day  after  this;  and  Rex  v.  Gillef,  on  the  fune  Day ; 

\j3\.    Rex  V.  Bake  and  Jifteen  Others,  on  the  lid  Day  of 

rtvi         nr\t\\     ^Tif}£»    t  '-ir\  f 


See  S.  P.  determined 
the  very 

and  pa.  .^^.. _ 

this  Term,  26th  'June  iy(>^ 


•Goodrigiit,   ex  dlmiff,  Tyrrell,  vid.    verfits  Mead  and Tuerday.  «t 

Shilfon.  .  ^^""'^'^" 

THIS  was  a  fpecial  Cafe  in  Ejedlment,  from  the  laft  Lent 
Allizes  for  the  County  of  Devon.  It  was  tried  before  Mr. 
'Serjeant  Burland:  And  a  Verdift  was  found  for  the  Plaintiff, 
fiibjcd:  to  the  Opinion  of  this  Court,  on  the  following  Cafe. 

Case — John  Shilfon,  the  Father  of  the  Defendant  Nicholas 
■Shilfon,  being  feifed  to  Him  and  the  Heirs  Male  of  his  Body,  of 
the  Pr^miffeg  in  Qi:el1ioa,  the  Remainder  to  his  own  right  Heirs, 
by  Leafe  and  Releafe  dated  24th  and  25th  Oclober  1742,  pre- 
vious to  his  Marriage  with  Sufvinah  Smerdon,  conveyed  the  lame 
-to  Truftees,  to  the  Ule  of  Himfelf  for  Life;  Remainder,  to  the 
Truftecs  to  preferve  contingent  Remainders ;  Remainder,  to  the 
Ufe  of  the  faid  Sufannah,  for  her  Life,;  Remainder,  to  his  firlt 
and  other  Sons  by  the  faid  Sufannah,  in  Tail  Male. 

The  Marriage  took  Effed ;  and  They  had  Illue  Nicholas  Shilfon 
the  Defendant,  their  only  Son. 

In  Trinity  Term  1761,  the  faid  John  Shilfon  fuifered  a  com- 
mon Recovery;  and  by  Deed  dated  24th  y?/«^  1761,  He  declared 

the  Ufes  of  the   faid  Recovery  to  be,  to Lucas  his  Pleirs 

and  Afligns;  In  Trull,  to  y^// the  faid  Premiflcs,  and  out  of  the 
Money  ariling  therefrom,  to  pay  and  difcharge  certain  Debts  men- 
tioned in  the  fiid  Deed  ;  and  to  pw  the  Relidue  of  the  Purchafe- 

Part  IV.  Vol.  III.  '  6  D  Money, 


1704       Trinity  Term  ^  Geo.  3.   B.  R. 

Money,  or  reconvey  fuch  Parts  of  the  Premifles  as  fliould  remaia 
unlbld,  to  the  faid  Jo/jn  Bhlljon  his  Heirs  or  Affigns. 

The  faid Lucas,  by  Leafe  and  Releafe  dated  27th  and 

28th  OBober  1763,  in  purfuance  of  the  Trufts  of  the  faid  Deed 
3afl:  mentioned,  conveyed  the  faid  Preiniffes  to  Elizabeth  Tyrrell, 
the  LelTor  of  the  Plaintiff,  and  her  Heirs. 

The  faid  '^olm  and  Siifannah  Sbilfon  are  Both  dead. 

-r 

.  The  Queftion  is,  "  Whether,  upon  the  FaAs  ftated,  the  Plain- 

*"'  tiff  is  intitled  to  recover  the  faid  Premifles." 

Mr.  Gould,  for  the  LelTor  of  the  Plaintiff,  infifted  that  the 
Purchafor  took  a  good  Title  under  this  Recovery. 

ifl.  The  Law  does  not  fuffer  an  Ellate  Hmitcd  by  a  Tenant  in 
Tail,  to  commence  after  bis  Death,  to  take  Effedl. 

adly.  The  Limitations  under  the  Settlement  in  1742,  are  in- 
effed:ual,  wrongful  and  void. 

3dly.  If  the  Ufes  are  void  in  their  Creation,  they  cannot  be 
made  good  by  the  Common  Recovery. 

Firft— In  Proof  of  the  firft  Pofition,  Pie  cited  Cro.  Jac.  and 

Lane;  and  Cro.  Eliz.  ■zj(),  BUtheman  v.  BUtbeman;  and  Moore 
683,  Freflo-water  v.  Rois;  and  Tclverton  51.  S,  C, 

Second  Point — It  is  not  yet  well  fettled,  "  what  Eflate  the 
**  Releafee  or  Bargainee  of  a  Tenant  in  Tail  takes."  See  10  Co, 
•95.  /i;.   Edward  Seymor'&  Cale. 

But  thefe  Limitations  are  wrongful  and  void,  in  Point  of  Form 
as  well  as  in  Subltance.  The  Tenant  in  Tail  having  taken  back 
the  Elfate  to  Plimfelf,  He  can  do  no  more.  All  furthei-  Ufes  are 
utterly  void. 

As  to  the  Manner  of  Operation  by  Ufes — He  cited  Teh.  51. 
FreJJnvater  v.  Rois,  and  Cro.  Eliz.  279.  BUtheman  v.  BUtheman; 
Ero.  Feoffments  al  Ufes,  p.  29.  and  Sheppard' s  Touchfone  of  Com- 
mon Afiirances  509,  which,  he  faid,  was  in  Point  to  the  prefent 
Propofition. 

Indeed  there  is  a  DiSlum  in  Machil  \.  Clark,  which  is  con- 
*  V.  2  Salk.  trary  to  this.*  But  it  is  not  Lawj  nor  is  it  at  all  mentioned  in 
o'9-  P  •  '•    fi;veral  other  Reporters  of  the  fame  Cafe. 

i  He 
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He  admitted  that  by  the  Releafe,  a  defeafible  Eflate  pafTes  to  the 
Heleafee  :  But  denied  that  the  Tenant  in  Tail  can  hmit  to  Him- 
;fe]f  a  Ui'c  for  Life,  to  commence  after  this  Limitation. 

The  Dodrine  cited  from  Sheppard's  'Toiichjlone  is  in  Point :  For 
(the  prefent  Cafe  is  2.  Remainder  ;•  which  lies  in  Grant,  as  muck 
as  an  Advowfon  does. 

Third  Point — If  the  Ufes  are  void  in  their  Creation,  a  Com- 
■mon  Recovery  can  not  make  them  good :  As  appears  by  the  Cafe 
lin  Cro.  Eliz.  895,  Bedingjield's  Cafe  ;  and  that  oi  Macbil  v.  Clarke 
■•before  mentioned. 

He  concluded  that  the  Common  Recovery  conveyed  a  good 
'Title  to  the  Purchafer. 

Mr.  Juftice  WrcMOT — It  is  now  fully  fettled,  "that  a 
■*'  Releafe  or  Bargain  and  Sale  by  a  Tenant  in  Tail,  vv^ill  convey 
'"  2.  bafe  Fee,  a  defeajibk  Eftate,  to  the  Releafee  or  Bargainee:" 
Though  it  muft  be  allowed,  that  the  old  Notion  was,  and  even 
lin  Lord  Coke\  Time,  •'  that  a  Tenant  in  Tail  could  not  convey 
•"  an  Eftate  longer  than  for  his  own  Life."  But  that  Notion  is 
.now  over-ruled;  and  the  contrary,   fettled. 

Lord  Mansfield — It  is  now  fettled,  "that  a  Releafe  or 
'"  Bargain  and  Sale  by  a  Tenant  in  Tail  gives  a  bafe  Fee,  voidable 
'"  by  the  Iffue  in  Tail."     This  is  the  Principle  of  J  M-2f/6// v.  t  V.  Salk. 
'.Clark:  And  many  fubfequent  Cafes  have  been  grounded  upon  it;    '^^^'^  ^J^ 
•particularly,  ih.z.t  oi  Stapilton  v.  Stapilton.-\-  SC;  yUod. 

18,  SC;    II 

Befides,  The -Common  Recovery  has  made  good  this  defeafible       '  ^' 
:£'Uate.  r^r^^<^^^ 


Either  Gi-ound  makes  an  End  cf  this  Qneftion,     The  Reco- 
•very  takes  off  the  Fetters  of  the  Statute  de  donis. 

Mr.  Juftice  Wilmot  concurred.  The  Tenant  in  Tail 
had  a  Fee  originally  :  And  a  Com.mon  Recovery  leaves  him  a  Fee 
again,  by  removing  the  Bar  and  Fetters  impofed  by  the  Statute. 
When  the  Bar  and  Fetters  are  removed,  it  then  becomes  jull:  the 
fame  Cafe  as  if  He  had  been  Tenant  in  Tail  ab  initio.  And 
though  formerly  it  was  doubted  "  whether  a  Tenant  in  Tail  could, 
"  any  otherwifethan  by  a  Feoffment,  grant  any  Thing  w^ort'  than 
"  for  his  o-ivn  Life;"  Yet  it  is  71010  fettled,  by  the  Cafe  of 
Machil  V.  Clark,  "  that  He  may,  by  Bargain  and  Sale,  or  by 
■"  Leafe  and  Releafe,  ^■i.i^  ^  baje  Fee."     And  .if  .fo,  it  is  in  his 

PoWCi 
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Power  to  limit  the  Remainder,  as  He  pleafes.  And  it  makes 
no  Difference,  Whether  it  is  limited  to  the  Ufeof  the  Bargainee 
or  the  Releafee,  or  to  a  Stranger,  or  to  Himfelf  for  Life  wirfi 
Remainders  over:  For  the  bale  Fee  feeds  all  the  Ufes  that  are 
limited  upon  it ;  ////  avoided  by  the  Entry  of  the  liTue  in  Tail. 

Mr.  Juftice  Yates — A  Leafe  and  Releafc,  or  a  Bargain 
and  Sale  by  the  Tenant  in  Tail  is  7iot  abfolutely  void;  but  conveys 
a  dqfe  Fee,  defeafible  by  the  Entry  of  the  IlTue  in  Tail.  This  is 
-now  fettled  by  the  Cafe  of  Machilv.  Clark:  And  many  Deter- 
minations and  Conveyances  are  founded  upon  it. 

Mr.  Juftice  Aston  concurred. 

The  Court  were,  therefore,  unanlmoufly  of  Opinion, 
*'  that  the  Recovery  eriured  to  the  Ufes  of  the  Settlement,  and 
•"  that  the  Plaintiff  had  710  Title." 

Judgment  for  the  Defendant. 

Note — The  Court  determined  this  Cafe  without 
hearing  Mr.  Dunning,  the  Counfel  for  the 
X)efendaat. 


Rex   verfiis    Atkins, 

'V.  ante,  p.      AN  lndi(flment  was  quafhed  ;'  being  the  fame  Point  with  the 
1^58.  S.  P.    J-^  Three  which  were  quaflied  Yefterday:   [V.  ante,  p.  1703.] 

N.  B.  'This  was  for  pulling  off  the  Thatch  of  a  Man's 
Dwelling-Houfe;  He  being  in  peaceable 
Poffeffion  of  it. 

Per  Lord  Mansfield  and  Mr.  Juffice  Aston — This 
is  within  the  Diftindtion  taken  Yefferday:  It  is  only  for  pulling 
off  the  Thatch. 


Jlex 


T 
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Rex    verfus   Gillet.  l^'J 

alio  the  verjr 

H  I  S  being  an  Indiament  like  the  4th  of  Yefterday,  the  !f  ^^^l^^^' 
lame  Rule  was  made  in  this  Cafe,  as  in  that :  viz.  s.  p. 

That  the  Rule  for  fhewing  Caufe  why  it 
fliould  not  be  quaflicd,  be  discharged.. 


V.  poft,  pa.  ij7;3».  Rexv.  Bake  and  Jifteeti  Others, 
on  the  lafl  Day  of  this  Term.  S.  P. 


Salvador   ve?fus    Hopkins  t  I^unf''" 

176s. 
Heaton    ve?'fus    Rucker. 

TH  E  Queflion  at  prefent  debated  was,  "  Whether  there 
"  ihould  be  new  Trials  in  thefe  two  particular  Adtions 
"  upon  a  Policy  of  Li/iirance ;"  Which  had  been  tried  before 
Lord  Mansfield,  at  Guildhall ;  where  a  Verdidl  was  found  for  the 
Plaintiff,  in  Mr.  Sahadoj-'s  Cafe  :  And  for  the  Defendant,  in 
Mr.  Riicker's,  Cafe. 

But  there  were  niJie  Caufes,  in  all,  upon  the  feveral  Infurances 
of  this  fame  Eajl-India  Ship  the  Winchelsea,  (Captain  Howe 
Commander;)  which  were  tried  by  fpecial  Juries,  at  different 
Times, 

The  Charter-party,  bearing  Date  the  20th  of  Augiijl  1761, 
was  according  to  a  printed  form,  which  has  long  been  in  ufe  :  la 
which,  amongft  many  other  provifions,  there  are  the  following. 

"  And  to  the  End  the  faid  Ship's  Detention  and  Stay  in  India, 
"  and  her  Demorage  for  the  fame,  if  any  fhall  happen,  during 
"  her  prelent  intended  Voyage,  may  be  afcertained.  It  is  cove- 
"  nanted  and  agreed  by  and  between  the  Parties  to  thefe  prefents, 
"  That  in  cafe  the  laid  Ship  (hall  within  eight  Months  after  the 
"  Delivery  of  the  faid  Ship's  lafl  Difpatches  from  'England,  arrive 
"  at  her  firfl:  configned  Port  in  the  Raji  Indies,  China,  Mocha,  or 
"  elfeviiiere  within  the  Limits  granted  or  allowed  to  the  faid 
"  Company;  and  Notice  be  given  thereof,  in  Writing,  of  her 
"  Arrival,    to  the  faid  Company's   Prefideut,  Agent,  or  Chief 
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**  Faftor  there ;  The  faid  Company  will  in  fuch  Cafe,  in  four 
**  Calendar  Months  afterwards,  or  on  or  before  the  Eleventh  Day 
"  oi  February  which  fhall  be  in  the  Year  of  our  Lord  1763,  or 
"  at  flirthell  fo  foon  after  as  the  faid  Ship,  making  all  reafonable 
*'  Attempts,  may  get  about  the  Cape  of  Good  Hope  fo  as  to  gain 
"  her  Paflage  Home  the  fame  Sealbn,  lade  or  caufe  to  be  laden 
*<  on  board  the  faid  Ship,  at  fome  Ports  or  Places  in  the  faid 
*'  Jiajl  Indies,  China,  or  elfewhere  within  the  faid  Limits,  for 
"  England,  fo  much  Goods  and  Merchandizes  (including  therein 
"  the  faid  Tons  of  Iron  Kintlage)  as  the  faid  Ship  can  con- 

*'  veniently  ftow  and  carry  in  Her,  in  Manner  as  aforefaid,  as 
"  fliall  amount  in  the  whole  and  together  to  the  Quantity  of  484 
**  Tons :    But  in   default  of  loading   the  faid   Ship  within   the 
"  Space  of  four  Kalendar  Months  after  fuch  Arrival   and  Notice 
*'  given  as  aforefaid,  the  faid  Ship   fliall  from  thenceforth  enter 
"  into  Demorage  of  20/.  3J-.  4^.  a  Day,  for  fo  long   Time  as 
*'  She  fliall  be  detained  in  India,  China,  or  elfewhere  within  the 
"  faid  Limits,  in  the  Service  and  Employment  of  the  faid  Com- 
"  pany.     And  furthermore^  if  the   faid   Ship  Ihall,  within  the 
*'  laid  eight  Months  after  She  fliall  be  difpatched  from  England 
"  as  aforefaid,  arrive  at  fuch   Port  or  Place  to  which  She  fliall 
*'  be  configned,  and  give  fuch  Notice  as  aforefiid ;  and  yet  is 
*'  not  difpatched  for  England  within    the    faid   four   Kalendar 
■*•  Months,  or  the  faid  Eleventh  Day  of  February,  or  fo  fooa 
**  after  that  the  faid  Ship   (making  all  reafontible  Attempts)  may 
■"  get  about  the  Cape  of  Good  Hope  fo   as   to   gain  her  Paflao'e 
*'  Heme  the  fame  Seafon  ;   nor  detained  by  virtue  of  the  next 
"  etifuing  or  following  Pr-jvifo  or  Covena::* ;  Then  the  faid  United 
"  Company  or  their  AfTigns   fhall  allow   0:    nay   unto   the  faid 
"  Part-Owners   and  Mafter  four  Months  Demorage,  commen- 
"  cing  from   the  faid  Eleventh  Day  of  February,  after  the  Rate 
"  of  20/.  3J-.  4.-/.  a  D:iy,  for  and  in  confideration  of  the  PaflaQ;e 
*'  fo  loft,  and  her  Stay  in  India  after  the  fiid  Eleventh  Day  of 
"  February:  But  in  fuch  Cafe,  no  other  Demorage  fliali  be  paid 
"  in  refpeft  of  the  faid  Ship's  Stay  after  the  faid  Eleventh   Day 
**  o^  February.      And  con'-rariwifc,  if  the  fiid  Ship  fliall  net  ar- 
"  rive  at   her   firft   configned   Port  within   the   Space   of  ei^^ht 
"*  Months  after  fuch  Difpatches  delivered  as  aforefaid,  That  then 
"  the  laid  Company  fhall  load  the  faid  Ship  as  aforefiid,  within 
•■"  four  Months   after  fuch  her  Arrival,  and  fuch  Notice  given 
^'  thereof  as  aforefaid;  or,  in  Default  thereof,  the  faid  Ship  fliall 
"'  enter  into  the  Demorage  of  20/.  3J-.  i^d.  a  Day,  immediately 
"  after  the  Expiration  of  the  faid  lafl:  mentioned  four  Kalendar 
■"  Months,  for  and  during  fuch  Time  as  She  fliall  be  detained  by 
**  the  faid  Company's  Prefidents   or  Fatftors,  in  the  Service  and 
"  Employment  of  the  faid  Company,  within  the  Limits  afore- 
"'  faid  :  But  then  the  faid  Ship  fliall  not  have  any  further  or 

*'  greater 
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greater  Allowance,  though  flie  be  not  difpatched  fo  foon  as  to 
lave  her  PalTage  that  Seafon,  than  four  Months  Demorage  only, 
in  Confideration  of  the  PafTage  fo  loft,  and  her  Stay  in  India 
or  elfewhere  abroad  on  that  Account ;  nor  fliall  fuch  four 
Months  Demorage,  for  the  Lofs  of  fuch  Palfage,  be  allowed., 
if  the  faid  Ship  be  hy  virtue  of  the  /aid  next  enfuing  Provifo  or 
Covenant  detained  in  the  faid  Company's  Service,  or  if  She  be 
difpatched  within  the  faid  laft  mentioned  four  Months,  un- 
leis  it  evidently  be  made  appear,  to  the  Satisfat2:ion  of  the 
Court  of  Dircdors  for  the  Time  being  of  the  faid  United  Com- 
pany, that  the  faid  Ship  was  hindered  from  her  Arrival  in 
Time  at  her  firft  configned  Port,  by  unavoidable  accidents  only. 
Provided  always,  and  it  is  hereby  covenanted  and  agreed. 
That  the  faid  Company's  Prefidents,  Fadlors  and  Agents  JJjall 
have  liberty  to  detain  the  /aid  Ship,  after  the  faid  Eleventh 
Day  o^  February,  in  their  Employment,  in  Trade,  and  alfo  in 
Warfare ;  and  Ihall  have  Liberty  to  let  out  the  faid  Ship  ts 
Freight,  for  the  faid  Company's  fole  Benefit,  for  fo  long  Time 
as  they  pleafe ;  fo  as  fuch  Detention  be  lignified  in  Writings 
and  doth  not  exceed  twelve  Months  from  the  faid  Eleventh 
Day  of  February,  and  fo  as  the  faid  Ship  be  difpatched  in  a 
proper  Seafon  to  five  her  next  Year's  PalTage :  In  which  Cafe,, 
the  faid  Company  fhall  pay  Demorage,  for  and  during  the 
Term  of  her  Detention,  after  the  aforementioned  Rate  of  20/. 
3J-.  j\.d.  a  Day,  till  She  fliall  afterwards  be  difpatched  from 
her  laft  lading  Port,  or  the  Expiration  of  the  laid  twelve 
Months,  which  fliall  firft  happen.  But  after  the  faid  twelve 
Months  are  expired,  the  faid  Ship  may  return  for  England ; 
and  the  fiid  Company  fliall  not  be  liaole  for  any  further  De- 
morage, or  any  Damage  that  may  accrue  by  her  Detention 
after  that  Time :  And  in  cafe  all  or  any  Part  of  the  faid  Ship's 
Lading  fliall,  after  the  Expiration  of  the  faid  twelve  Months, 
be  wanting,  yet  the  faid  Company  do  agree,  that  the  faid  Ship 
may  then  return  for  England;  the  Mailer  having  firft  made 
legal  Demand,  thirty  Days  before  his  coming  away,  and  due 
Proteft  for  want  of  the  faid  Lading.  And  furthermore  it  is 
agreed.  That  if  the  faid  Ship  fhall  arrive  at  her  configned  Port 
within  eight  Months  after  Delivery  of  the  faid  Ship's  Dif- 
patches  as  aforefaid,  and  fliall  not  on  or  before  the  laid  Ele- 
venth Day  of  February  1763  be  dilpatched  for  England  as 
aforefaid,  then  the  fud  United  Company,  their  Prefidents, 
Agents,  Fadlors,  or  Afligns,  Ihall,  over  and  above  the  Value 
of  the  fiid  490/.  Sterling  beforementioned  to  be  allowed  to  be 
carried  out,  fupply  unto  the  Mafter  of  the  faid  Ship  for  the 
Time  being,  fo  many  Pagothas,  Rupees,  or  Pieces  of  Eight, 
Dollars,  or  other  Coins,  as  need  fhall  require,  for  buying 
Viduals  or  other  neceffary  Provifions  for  the  faid  Ship,  not 
2  "  exceeding 
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exceeding  the  Value  of  three  Hundred  Dollars  for  every  one 
Hundred  Tons  the  faid  Ship  is  let  for;  valuing  the  Money  fo 
fupplied,  at  fix  Shillings  ahd  Sixpence  a  Piece  of  Eight  or 
Dollar  in  Time  of  Peace,  and  feven  Shillings  and  Sixpence  in 
Time  of  War;  and  in  the  fame  Proportion,  for  Pagothas, 
Rupees,  and  other  Coins,  ylnd  in  cafe  the  faid  Ship  fhall  not 
be  difpatched  by  the  faid  Company's  Prefidents,  Agents,  or 
Chiefs  in  Council  aforefaid,  on  or  before  the  Eleventh  Day  of 
February  1764,  then  the  faid  Perlbns  who  (hall  fo  keep  the  faid 
Ship,  fliaU,  over  and  above  the  laid  Sums  of  Money  before- 
mentioned,  furnifh  and  lend  the  Mafter,  or  the  Mafter  for  the 
Time  being,  if  he  defires  it,  fo  many  Pagothas  or  Rupees 
more,  not  exceeding  the  Value  of  300/.  Sterling  for  every 
Hundred  Tons  the  faid  Ship  is  let  for,  as  upon  a  Survey  to  be 
taken  as  before  diredled,  fliall  appear  neceliary  to  enable  the 
faid  Ship  to  Tpvoctt6.io\-  England;  (o  as  the  whole  of  the  Mo- 
ney fo  furniflied  be  adually  laid  out  in  Necelfaries  for  the  faid 
Ship  ;  valuing  each  of  the  faid  Pagothas  at  nine  Shillings,  and 
each  of  the  faid  Rupees  at  two  Shillings  and  Sixpence  :  Both 
which  Monies  fo  fupplied,  with  the  Advance  of  40/.  for  every 
100/.  on  the  laftmentioned  Supply  of  Pagothas  and  Rupees, 
for  and  in  Confideration  of  the  Rifque  of  the  faid  Ship's  Re- 
turn for  England,  Ihall  be  paid  or  (at  the  Company's  Choice) 
allowed  them  out  of  the  Freight  and  Demorage  payable  by 
virtue  of  thefe  Prefents.  And  if  the  laid  Ship  Ihall,  by  writ- 
ten Orders  from  the  faid  Company,  be  detained  at  Saint  Helena 
or  any  other  Port,  to  ftay  for  Convoy,  in  fuch  Cafe  the  laid 
Company  fhall  allow  the  faid  Part-owjiers  and  Mafters  two- 
third  Parts  of  the  Demorage  a  Day,  before  agreed  on,  for  every 
Day  She  fliall  be  io  detained  :  But  no  Allowance  fliall  be  made 
to  the  faid  Part-owners  or  Mafter  on  account  of  the  faid  Ship's 
keeping  Company  with  any  other  of  the  Company's  returninp- 
Ships.  But  the  faid  Company  fhall  not  allow  or  pay  any  De- 
morage for  the  Time  that  the  faid  Ship  fliall  take  up  in  amend- 
ing any  Defefts :  And  further,  if  by  the  Time  taken  up  in 
repairing  any  Defefts  in  the  faid  Ship,  She  fliould  exceed  the 
Times  refpedively  limited  for  her  Stay  in  the  Eajl  Indies, 
China,  or  other  the  Limits  aforefaid,  or  ihould  thereby  happen 
to  lofe  her  PalTage  for  England,  the  faid  Company  fliall  in 
fuch  Cafe  pay  no  Demorage  for  fuch  Time  fo  loft  by  repairing 
or  amending  any  fuch  Defefts,  or  for  the  PalTage  lofl  thereby; 
Except  and  provided  neverthelefs,  and  it  is  hereby  agreed. 
That  //"tlie  faid  Ship  be  detained  in  the  Cofnpafiys  Service  longer 
than  the  laid  Eleventh  Day  of  February  which  ihall  be  in  tiie 
Year  1764,  and  by  reafon  thereof  ihall  have  need  of  being  re- 
paired, that  then  the  faid  Company  ihall  pay  or  allow  Demo- 

"  rage 
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*.*  rage  after  the  Rate  aforefaid,  for  every  Day  the  faid  Ship  fliall 
<*  be  fo  repairing,  fo  as  the  fame  do  not  exceed  thirty  Days." 

The  Dates  of  the  Fadls  were  as  follows—- 

1762.  March  25th.     The  Ship  failed. 
Sept.  19th.        Slie  arrived  at  Bombay. 

Nov.  4th.  She  left  Bombay  the  firll  Time. 

1763.  Marc/j  ^th.       She  BvnvQd  at  Ca/cuffa,  in  Bengal. 

28th.  The  Prelidency  and  Council  of  Bengal  en- 
tered into  a  new  Agreement  with  the  Cap- 
tain ■;  reciting  "  that  the  Charter-party 
^'  would  expire  on  the  nth  February 
*'  1764:  but  that  the  Prefident  and  Coun- 
■"  cil,  finding  it  expedient  to  detain  the 
"  Ship  in  India,  and  defirous  of  having  the 
*'  Time  limited  in  the  Charter-party  pro- 
"  longed,  &c," — The  Indenture  therefore 
witneifeth,  that  the  Captain  lets  the  Ship 
to  P'reight,  for  ofie  whole  Tear  from  the  faid 
1 1  th  of  February  1764,  z£c. 

jfiily  The  Ship  arrived  at  Bombay,  a  fecond  Time, 

T)ec.   nth.  SheXtix.  Bombay,  to  go  to  Bengal. 

J764.  She  arrived  at  Bengal. 

March  19th,  The  Ship  left  Bengal,  to  go  to  Bombay^ 

ii'k.  The  Ship, was  loft. 

April  3d.  Mr.  Hume  received  a  Letter  from  the  Cap- 

tain, dated  14th  April  1763,  inclofing  a 
Copy  of  the  new  Agreement :  Which  Let- 
ter was  publickly  read  in  a  Coffeehoufe. 

April  /\.\h.         Some  Infurances  were  made  by  Mr.  Hume, 

July  17th.        Other  Infurances  were  made  by  Mr.  Hume. 

All  the  other  Infurances  were  made,  after 

the  Captain's  Letter  of  14th  April  1763 

Part  IV.  Vol.  III.  6F  was 
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was  received,  and  publickly  read  in  a  Cof- 
feehoufe. 

1764.    OSiober  i)\h.      An  Account  was  received  in  London,  of 

the  Ship's  Lofs.  All  the  Policies  had  this 
Defcription — "  At  and  from  Bengal,  to  any 
*'  Ports  or  Places  where  and  whatfoever  in 
**  the  Rajl-Indtcs,  China,  Pcrfia,  or  elfe- 
"  where  beyond  the  Cape  of  Good  Hope, 
"  forwards  and  backwards  and  during  her 
"  Stay  at  each  Place,  until  her  Arrival  at 
"*'  London;  on  Money  advanced  or  to  be 
•'  advanced  for  Bills  drawn  by  the  Captaia 
"  for  the  Ufe  of  the  Ship  JVmchelfea,  and 
"  for  account  of  the  Owner;  and  upon 
"  Money  advanced  or  to  be  advanced  as 
"  Abfence-Money,  to  pay  the  Ship's  Com- 
'*  pany ;  All  or  either,  as  Interelt  Ihall  ap- 
"  pear;  zt  4.  per  Cent." 

The  Underwriters  infifted,  that  the  Policies  were  void,  be- 
caufe  at  the  Time  of  underwriting,  they  were  not  exprejsly  told  of 
the  new  jJgreement  "  to  det-ain  the  Ship  in  India  for  a  Year  longer 
"  than  .the  enlarged  Time  provided  for  by  the  Charter-party, 
"  which  expired  on  the  i  ith  oi  February  1764." 

The  Caules  were  at  firfl  tried  with  different  Succefs  :  But  all 
the  nine  Verdifts  were  at  lajl  uniform,  tor  the  Plaintiffs,  the  In- 
fured,  againfl  the  Underwriters. 

The  Reafons  which  governed  the  Court  on  granting  or  refu- 
fmg  new  Trials  were — That  the  Underwriters  are  bound  and pre- 
J'umed  to  Anow  the  Courfe  of  the  Rajl  India  Trade,  the  Terms  of 
the  Chiurter-party,  and  the  Dellination  oi  xha  India  Ships  (which 
are  under  the  Dired:ion  of  the  Cotupar.y,  and  not  of  liieii  Ow- 
ners.)— That  the  Charter-party  is  a  printed  ¥cxm,  of  a  very  long 
ifainding — That,  beiides  the  Liberty  thereby  given,  "  to  prolong 
"the  Ship's  Stay  for  one  Year,"  it  is  very  common,  hy  z  new 
Agreement,  to  detain  Her  a  I^ear  longer-,  (For,  no  Ship  comes 
Home  in  Ballaft  -,)  And  "the  longer  a  Ship  is  kept,  the  more  bene- 
licial  it  is  to  the  Owners. — That  the  IVords  of  the  Policy  are 
/adapted  to  this  Ufage;  being  without  Limitation  of  Time  or 
Place ;  and  without  any  Reference  to  the  firft  Voyage  particularly 
mentioned  in  the  Charter-party. — The  Terms  of  the  Policy  pre  - 
-cifely  defcribe  the  Rifque,  in  its  utmoll  Latitude ;  and  necelfarily 
extend  to  every  Prolongation  of  Stay,  and  every  Country- Voyage. 

—■That 
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That  any  of  the  Defendants   mig/jt  have  learned  at  the  India- 

houfe  all  that  was  to  be  known. 

No  Mention  was  made,  or  Queflion  aiked,  at  the  Time  of 
underwriting,  "  when  the  Ship  was  chartered^';  "  nuhen  She 
♦«  jailed  from  England-"  "  when  She  arrived  in  India";  "  whe- 
*'  ther  She  was  continued  a  Tear,  according  to  the  Provilb  in  the 
"  printed  Charter-party":  And  yet  her  Continuance  in  the  Eaji 
Indies  depended  on  all  thefe  Fads. 

If  they  ought  necejfarily  to  be  difclofed,  the  Policy  was  i2oid,  to 
the  Knowledge  of  the  Underwriters,  at  the  Time  they  took  the 
Pref?2iwn. 

The  Chance  of  Tier  Stay  is  One  of  the  Rifques  infured. 

The  Evidence  in  all  the  Caufes  was  very  ftrong,  "  that  her 
"  {laying  a  Year  longer,  if  known,  would  7iot  have  varied  the 
"  Premium" 

This  Ship  was  infured  at  the  fame  Premium,  after  the  Pro- 
longation of  her  Stay  in  India  was  Vs^owci. 

None  of  the  Defendants  delired  to  be  off,  after  they  kncv^ 
that  an  Account  of  the  new  Agreement  "  to  prolong  her  Stay 
"  for  a  Year  longer"  had  been  received  in  EngLmd  upon  the  3d 
oi  April  1764.:  Which  was  notorious  to  them  All,  bforc  the  In- 
telhgence  of  her  Lofs,  which  came  in  the  Ootober  following. 

So  that  if  there  had  been  any  Force  to  the  Objeftion,  it  would 
have  been  waved  by  the  Acquiefcence  of  the  Underwriters,  after 
they  were  fully  apprized  of  the  Whole. 

The  nine  Caufes  were  the/e  :  ifl.  Heafon  v.  Rucker ;  9A.  Sal- 
vador v.  Hopkins ;  3d.  Hume  v:  y ebb  ;  4th.  Hume  v.  Tidfwell; 
5th.  Black  V.  Boehm;  6th.  Black  v.  Innys ;  7th.  Hume  w.  Da 
Colla;  8th.  Black  v.  Bond;  9th.  Hnme  v.  Boehm.  N  .  i.  was 
tried,  the  firft  Time,  on  26th  February  1765;  and  a  Verdid: 
found  for  the  Defendant:  It  was  tried,  a  fecond  Time,  on  loth 
July  1765;  and  "a  Verdidl  found  for  the  Plantif.  N  .  2.  was 
tried  on  26th  February  1765:  And  a  Verdid  was  found  for  the 
Plaintiff.  N  .  3.  was  on  28th  February  1765:  And  a  Verdicl 
found  for  the  Plaintiff;  the  Defendants  not  making  any  Defence. 
N'.  4.  5.  and  6.  were  Verdids  for  the  Plaintiff,  without  Defence, 
given  at  the  fame  Time  with  N  .  3.  N  .  7.  was  tried  on  ift 
March  1766:  And  a  Verdid  for  the  Plaintiff.  N^  8.  was  on 
4th  July  1766:  And  a  Verdid  for  the  Plaintiff.  N".  9.  (Hume 
2  V.  Boehm) 
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V.  BoehmJ  was  tried  on  4th  July  1766:  A  Verdid:  was  found 
for  the  V)cfendant ;  and  a  iiew  Trial  moved  for  on  Friday  the  7th. 
and  granted  on  Monday  the  24th  of  November  ijbb.  It  was  ac- 
cordingly tried  a  fecond  Time,  upon  the  5th  of  May  ijby:  And 
the  Jury  found  a  Verdidt  for  the  Plaintiff',  without  going  from 
the  Bar. 

As  thefe  Caufes  are  very  much  blended  together  in  their  Nature 
and  Circumflances,  I  take  the  Matter  up  here  (though  anticipated 
in  Point  of  Titne ;)  and  include  the  IVbole  of  the  Motions  for  new' 
Trials  in  all  thefe  Caufes,  in  Ojie  fingle  Report.  Perhaps,  the 
beft  Method  of  rendering  the  whole  Matter  clear  and  intelligi- 
ble, would  have  been,  to  have  begun  with  Lord  Mansfield's  Re- 
port in  this  laft  Caufe  of  Hume  v.  Boehm ;  which  gave  the  exadt 
Pliftory  of  all  the  reft,  and  particularized  the  Evidence  :  But  the 
^reat  Length  of  fuch  a  Report  might  have  been  objedted  to. 

These  two  Caufes  of  AS^Z-u^^orv.  Hopkins,  and  Heaton  v.  Rucker, 
being  fo  very  nearly  connedled  with  each  other,  were  taken  up 
together,  and  crgued  jointly,  as  if  they  had  been  but  one  fingle 
Caufe. 

On  Friday  17th  of  May  laft,  they  were  argued  by  Mr.  Morton, 
Mr.  Coxe,  Mr.  Walker.  IVTr.  Diimung,  and  Mr.  Heaton,  on  Be- 
half of  the  Plaintiffs;    and    by   Sir  Fletcher  Norton   (Attorney' 
General,)  for  the  refpeclivc  Defendants,  in  both  Caufes. 

The  Court  took  Time  to  advife. 

Lord  Mansfield  now  delivered  the  unanimous  Opinion 
of  the  Court,  "  That  there  oiigbt  to  be  a  new  Trial  in  the  Cafe 
"  of  Heaton  v.  Rucker  ;  but  not  in  that  of  Salvador  againft  Hop- 
■"  kins." 

They  thought  the  Ufage  of  the  Eafl  India  Company's  Trade  and 
the  Courfe  of  their  Voyages,  to  be  in  facft  fo  notorious,  and  fo  well 
known  both  to  the  Lifurers  and  the  Infured,  they  they  muft  be 
fuppofed  fully  apprized  and  fufficiently  conufant  of  \X;  and  that 
the  Obhgation  of  this  Policy  is  to  be  taken,  from  the  Words  of 
the  Charter-party,  (which  refer  to  the  Ufige,)  and  the  U/age  of 
thefe  Voyages,  in  the  fame  Manner  as  if  it  was  exprefsly  injerted 
in  the  Policy. 

His  Lordfhip  entered  into  the  Reafons  of  their  Determination 
in  thefe  two  Caufes  with  more  Particularity  than  may  be  necef- 
fary  here  to  fpecify;  as  I  have  already  mentioned  thofc  which 
I'eemed  to  govern  their  general  Determination  in  all  the  ;/;>;^  Caufes. 

The 
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The  Court  efteemed  this  to  be  themort:  convenient  way 
of  determining  this  Queftion  ;  Becaufe  whoever  ihall  hereafter  in- 
fure  on  an  Eaji  India  Ship,  will  know  that  He  infures  the  Con- 
tingencies;  and  may  take  proper  Precaution  againft  them,  if  He 
will :  Whereas  if  every  Perfon  infured  Ihould  be  obliged  to  ojh-ii 
to  the  Infurer  all  the  Grounds  of  his  Expedlations  about  the  Ship's 
Continuance  in  the  Eajl  Indies,  or  coming  to  England,  it  might 
produce  great  Litigation  and  Confufion  in  Cafes  arifing  upon  thsle 
Eaji  India  Policies. 

The  Rules  then  made  were, — That  in  Salvador  v.  Hopkins, 
there  fliould  be 

No  New  Trial: 

But  in  Heaton  v.  Rucker, — There  Jhould  be 

A  New  Trial. 

The   Cause   of  Hume  v.  Bochm  was  not  tried  till  long  after 
this  Determination  in  thefe  two  Caufes*:  And  the  Verdidl  bein.»  *  V.  anw, 
for  the  Defendant  Mr.  Morton  moved,  upon  the  7th  oi  Nouember^^'  '^'^* 
1766,  on  Behalf  of  the  Plaintiff,  for  a  new  Trial;   the  Verdidl 
being,  as  he  alledged,  contrary  both  to  Law  and  Evidence : 

Rule  to  fhew  Caufe. 

On  Monday  the  24th  of  November  1766,  Sir  Fletcher  Norton 
fliewed  Caufe. 

The  great  Queftion  was,  "  Whether  the  Circumftances  of  the 
•'  Cafe  and  the  Fads  v^trtfiifficiently  communicated  to  the  Under- 
"  writer y  at  the  Time  of  his  underwriting  the  Policy." 

The  Court  thought  they  were. 

They  held  that  the  Under/landing  of  the  Policy  mufl  depend 
upon  the  Coiirfe  and  Ufage  of  the  Eaj'l  India  Trade ;  and  con- 
ceived it  to  be  contradictory  to  the  Policy,  to  fay  "  that  the  Un- 
"  derwriter  did  not  underwrite  for  a  Country- Voyage  j"  And 
were  unanimous  in  making  the  Rule  abfolute,  for  a 

New   Trial. 

This  Caufe  of  Hume  v.  Boehm  was  tried  the  fecond  Time,  upon 
the  5th  of  May  \j6j:  And  the  Jury  found  a  Verdid  for  the 
Plaintiff,  without  going  from  the  Bar. 
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Ja«e?7?;.'^Rex  verfus  Robert  Hann  and  John  Price,    Juftices  of 
Peace  for  the  Burrough  of  Corfe-C.aftle. 

CAUSE  was  now  fliewn  agalnft  an  Information  which  had 
been  prayed  againft  them,  for  a  Mifdemeanour  in  the  Exe- 
cution of  their  Office,  as  Juftices  of  the  Peace  for  the  faid  Bur- 
rough,  in  refufing  to  grant  a  Licence  to  fell  Ale,  to  one  Ingram 
an  Inn-keeper  in  that  Burrough;  merely  from  a  Motive  ofKz- 
SENTMENT  againft  Him,  for  having  joined  in  an  Affidavit  made 
in  Support  of  the  Intereft  which  was  adverfe  and  oppofite  to  that 
which  was  efpoufed  by  thefe  two  Juftices  and  their  Friends.. 

Their  Defence  was,  that  they  did  not  ad  from  any  Refent- 
ment,  or  other  corrupt  Motive ;  but  folely  becaufe  Ingram  was 
an  improper  Perfon,  and  had  kept  a  diforderly  Houfe,  and  con- 
tinued to  keep  it  after  full  Notice  to  the  contrary;  and  in  par- 
ticular, that  he  encouraged  Gaming  and  Cock-hghting,  at  his 
Houfe. 

Lord  Mansfield — The  Court  fhould  never  interpofe 
•  V.  ante,  againft  Magiftrates,  *  unlefs  They  have  afted  from  bad  Motives 
556  to  565.  and  maid  fde ;  efpecially  in  fucli  a  Cafe  as  this,  where  They  are 
f^^j  pjJ°""S  entrufted  with  an  abfolute  Difcretion.  But,  for  that  very  Reafon, 
Efqrs.  '  this  is  the  ftrongeft  Cale  for  the  Interpofition  of  the  Court,  if  it 
appears  that  They  have  ad:ed  upon  corrupt  Motives. 

If  it  appeared  clearly,  that  this  Man  did  keep  a  diforderly 
Houfe,  it  would  be  a  Reafon  againft  the  Court's  interpofing  againil 
the  Juftices.     But  this  does  not  clearly  appear. 

Upon  the  Whole,  He  thought,  and  by  a  full  Difcuffion  of  the 
Affidavits  fhewed  why  he  thought  the  Charge  upon  the  Juftices 
was  not  fatisfadlorily  anfwered  by  them :  And  He  declared  it 
to  be  of  very  dangerous  Confequence,  to  permit  the  due  Difcre- 
tion of  the  Juftices  to  be  influenced  by  Conllderations  of  this 
Kind. 

The  Court  thought  it  a  proper  Cafe  for  an  Informa- 
tion :  And  made  the 

Rule  absolute. 

V.  poft,  (pa.  rr^^.)  2oth  Nov.  1765. 

'  Evelyn, 
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Evelyn,  Bart.  Executor  of  Sir  John  Evelyin,  Bart,  verfi/si'rid^y,  u 

Chichefter,   Klq; 


T 


HIS  was  a  Special  Cafe  from  Surry  Affizes. 


It  was  an  Indebitatus  AJfumpJit,  wherein  the  Plaintiff"  declared 
as  Executor  to  his  Father,  for  150/.  aifeffed  for  a  Fine  for  the 
Admijjion  of  the  Defendant  to  a  cullomary  Tenement  called  Da- 
niels, within  the  Manor  oi  Ahinger.,  of  which  Sir  y.  E.  the  Fa- 
ther was  Lord  :  which  cuftomary  Tenement  confifted  of  a  large 
Capital  Man/ion- Houfe  and  a  fmall  Parcel  of  Land,  which  Land 
was  let  for  7/.  a  Year,  fubjedt  to  Land-tax,  Quit-rents  and  other 
Outgoings;  '^MX.x\:i&Manfion-HouJe\\zA'h^zx\  unlet  from  the  Time 
of  the  Admillion  of  the  Defendant,  to  the  Tjme  of  the  Adlion 
brought ;  Mr.  Chichejler's  Agents  not  being  able  to  let  it,  though 
it  was  advertifed  for  that  Purpofe. 

On  the  Trial,  it  was  proved,  that  Sir  J,  E.  the  Father  was 
Lord  of  the  Manor.  That  on  Prefentment  of  the  Death  of  the 
Defendant's  Father  Joljn  Chichejier,  who  died  feifed,  three  Pro- 
clamations were  made  for  the  Defendant  to  come  in  and  be  ad- 
mitted. That  on  the  4th  of  March  1747,  the  Defendant  was 
admitted  to  the  faid  cuflomary  Tenement,  in  Perfon ;  and  the 
GuardianJJnp  committed  to  Sir  Roger  Newdigate  and  John  Lud- 
ford,  Efq;  they  rendering  an  Account :  And  upon  fuch  Admif- 
fion,  a  Fine  was  duly  affelled,  of  150/.  payable  on  the  12th  Day 
o^  April  then  next  following,  at  the  Manfion-Houfe  called  Abin- 
ger  Court ;  being  the  like  Sum  as  was  alTclled  for  a  Fine  on  the 
lajl  AdmilTion,  of  the  Defendant's  Father.  That  the  Defendant 
was,  at  the  Time  of  his  Admi/Jion,  of  the  Age  of  6  Tears  or  there- 
abouts. That  the  fiid  Sir  j'.  E.  the  Father  lived  about  16  Years 
after  the  faid  Admiirion ;  and, then  died:  And  about  2  Years 
after  the  Defendant  came  of  Age,  this  Action  was  brought  againft 
Him  by  the  Plaintiff,  as  Executor  of  his  Father,  for  the  faid 
Fine;  the  Defendant,  his  Guardians,  or  their  Under-tenants  ha- 
ving been  in  PoJ'eJJion  of  the  PremiiTes  from  the  Time  of  his  Ad- 
million to  the  Time  of  commencing  the  Ailion.  The  Under- 
tenant had />i7/V //^t"  ^«V-rf;;/ as  it  became  due,  (though  He  laid 
He  had  no  DireSlion  to  do  lb,)  up  to  the  prefent  Time. 

The  Jury  being  of  Opinion  "  that  the  Fine  was  a  reafonable 
"  One,''  found  a  Verdidf  for  the  Plaintiff",  for  150/.  but  fubjea 
to  the  Opinion  of  the  Court  on  the  following  Quertion — 

)  Queftion — 
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Queflion — "  Whetlier  this  Adlion  will   He   againft  the  Defen- 
"  dant ;  He  being  a  Minor,  at  the  Time  of  the  Fine  being 

Mr.  Coxe,  for  the  Defendant,  admitted  "  that  this  ASlion  of 
"  I'idebitatus  AJjumpfit  does  lie  by  an  Executor,  for  a  Copvhold 
"'  Fine  fet  by  his  Teftator,"  fince  the  Determination  of  the  Cafe 
of  Shuttlcworth  v.  Garnett  reported  in  3  he-o.  261.  and  i  Shower 
35.  and  3  Mod.  239.  and  Cartheiv  90.  S.  C.  where  three  Judges 
held,  agamfl  Holt,  "  that  an  AJ]'un:pfit  would  lie  by  an  Admini- 
"  ilratrix  for  a  Fine  of  a  Copyholder."  But  Mr.  Coxe  infjfted, 
that  it  does  not  lie  againd  a  Minor :  It  is  not  fuch  an  Aftion  as 
will  lie  againjl  an  Infant.  There  is  a  Cafe  in  Point,  "  that  an 
'*  Adion  oi  Debt  \\o\A^  not  lie."  i  Ld.  Raym.  36.  Borough'^ 
Cafe ;  *'  Debt  will  7iot  lie  againft  an  Infant,  for  a  Copyhold 
**  Fine  upon  his  AdmilTion.  And  therefore  an  Infant  arrefted 
"■  upon  fuch  an  Adion,  being  five  Years  of  Age,  was  dif- 
*'  charged." 

And  the  Infant  has  done  nothing  iince  He  came  of  Age,  to 
ratify  what  was  done  before.  Here  is  a  large  Capital  Manfion- 
Houfe,  unlet  at  the  Time  the  Acftion  is  brought ;  of  which  'the 
Defendant's  Guardians  or  Under-Tensnts  have  been  in  Poifeffion; 
and  the  Tenant  has  continued  to  pay  the  ^it-Rent,  but  'without 
his  DireSlion.  Now  this  could  not  be  for  the  Benejit  of  the 
Infant- 

The  Rent  of  the  Land  is  only  7/.  Therefore  a  Fine  of  150/. 
is  unreafonablc. 

It  is  ftated,  that  the  Infant  was  6  Years  old,  when  he  was  ad- 
mitted: And  Guardians  were  then  appointed.  It  fhall  be  in- 
tended, that  thefe  Guardians  were  appointed  under  the  Ad  of 
9  G.  I.  c.  29. 

I  do   not   fay,  that   the   Lord  is   not  intitled  to  <?  Remedy:  I 
only  fay  that  He  is  not  intitled  to  this  Adlion  of  Indebitatus  AJ- 
jumpfit. 

Mr.  Bifiop,  contra — This  is  an  Adlion  brought  after  the  In- 
fant came  of  Age.  The  Cafe  cited  from  Lord  Raymond  was  an 
Adion  brought  pending  the  Infancy. 

The  Plaintiff  has  no  other  Remedy,  The  Statute  of  9  G.  i.  is 
•aot  found  by  the  Jury, 

This 
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This  Admifiion  tjnas  for  the  Benefit  of  the  Infant:  For,  zy^He 
had  ?iot  been  admitted,  He  could  not  have  enjoyed  the  Rents  and 
Profits.  He  took  Nothing,  ////  his  Admiffion.  I  agree,  that 
neither  Debt  nor  Afjumpfit  could  have  been  brought  againft  the 
Infant,  during  his  Infancy. 

The  A61  of  Parliament  of  9  C  i.  c.  29.  was  made  for  the 
mutual  Benef,t  of  Lords  and  Infant-Tenants:  It  is  intitled  "  Ari 
"  Adt  to  enable  Lords  of  Manors  more  eafily  to  recover  their 
'■*  Fines;  and  to  exempt  Infants  and  Femes  Covert  from  Forfei- 
"  turcs  of  their  Copyhold  Eftates,  in  particular  Cafes."  But 
there  was  no  Proceeding  voider  this  Adl,  in  the  prefent  Cafe. 

0 

If  Sir  yfibn  Evely?t  had  entered,  under  this  Ail,  He  mufl  have 
been  a  Sufferer ;  as  it  was  a  large  old  Houfe,  in  a  bad  Country, 
and  untenanted. 

The  Defeadant  has  aftually  received  the  Rents  and  Profits  of 
this  Eftate,  for  near  20  Years.  It  has  been,  all  this  Time,  in 
the  Poflefiion  of  "  Him,  his  Guardians  or  Under- Tenants": 
Which  is  his  PolTeffion. 

And  the  Fine  is  ftated  to  be  a  reajonabk  One, 

_,.  Lord,  Mansfield — There  is  no  giving  an  Opinion  upon 

-fh'is  Cafe,  ferioufly. 

Here  is  a  reafonable  Fine  affeffed,  the  fame  as  his  Father  paid  j 
an  Enjoyment  for  16  Tears,  and  Part  of  it,  fince  he  came  of  Age; 
and  no  Renunciation  of  the  Eftate — ;  on  the  contrary,  a  Confir- 
mation of  the  Tranfadtion. 

.   -         Mr.  Tuftice  WiLMOT — kn  entire  Confirmation.     I  have 
libt  the  leaft  Scintilla  of  Doubt.- 

Mr.  Juftice  Yates — //'the  Defendant  was  fill  in  Infant, 
I  Ihouid  think  this  Aftion  maintainable.  Debt,  perhaps,  would 
not  lie,  becaufe  an  Infimt  cannot  wage  his  Law:  But  Afumpft, 
I  think,  would  lie  ;  as  the  Infant  continued  to  occupy  and  enjoy 
the  Eftate. 

In  2  Bulfr.  69.  Kir  ton  v.  Eliott — The  Plaintiff  recovered 
againft  an  Infant  the  Rent  upon  a  Leafe  made  to  Him  :  And  it 
is  there  faid — "  If  a  Leafe  be  made  to  an  Infant,  and  He  occupies 
■**  and  enjoys.  He  fliall  be  charged yN\^\  the  Rent." 

Part  VI.  Vol, III,  6H  An 
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An  Infant  may  contract  for  Necefiarles.  He  could  not  have 
received  the  Rents  and  Profits  of  this  Copyhold,  without  Ad- 
mittance :  And  He  muft  previoufly  pay  the  Fine  for  fuch  Admit- 
tance. But  here,  He  has  affirmed  the  whole  Tranfadtion :  He 
Jias  enjoyed  two  Years,  fmce  He  came  of  jige. 

Mr.  Jufticc  Aston  was  of  the  fame  Opinion. 

Per  Cur. — unanimoufly, 

The  Pojiea  mufl  be  delivered  to  the  Pxaintiff- 


■Rex    verfiis    Midlam : 
Idem  veifus  Eundem. 

SI  R  Fletcher  Norton,  on  Behalf  of  the  Profecutor,  fliewed 
Caufe  againft  a  Rule  which  had  been  made  upon  Him,  to 
fliew  Caufe  "  why  I  ihould  not  be  directed  by  the  Court,  to  for- 
bear, and  not  to  proceed  to  tax  the  Profecutor  his  Costs  in  thefe 
Caufes,  relative  to  the  Affirmance  of  the  Convidlions  againft  1 
the  Defendant  in  thefe  Caufes ;"  and  alfo  "  why  the  i'uW  en- 
tered into  by  or  on  the  Behalf  of  the  Defendant,  on  allowing 
the  Certiorari,  Ihould  not  be  delivered  up  to  the  faid  Defen- 
dant or  his  Clerk  in  Court  to  be  cancelled." 

This  Certiorari  was  brought  for  removing  a  Conviction  upon 
the  Game-Laws:  And  the  prefcnt  Rule  was  grounded  on  an  Af- 
fidavit of  Hardship  and  Oppreflion  upon  the  Defendant;  namely^ 
That  although  the  Defendant  had  paid  the  Forfeiture  upon  the 
Conviction,  yet  an  Action  had  been  br  ;ught  againft  Him  for  the 
fame  Offence;  and  when  he  wanted  to  plead  this  Conviction  in 
Bar  of  the  Adtion,  the  Juilice  had  rrfujed  to  give  Him  a  Copy 
of  it ;  and  he  was  obliged  to  remove  it  hy  ■Certiorari ;  and  the 
Projecutor  fet  it  down  in  the  Paper,  and  got  it  affirmed; 'and  then 
the  Profecutor  .became  nonfuited  in  the  Adlion. 

Sir  Fletcher,  on  Behalf  of  the  Profecutor,  infilled  on  having 
his  Cofts. 

He  urged,  that  the  Adlpf  5  Ann.  f.  14.  §  z.  direfls  full  Cofts 

to  be  paid  upon  removing   thefe  Convictions,  in  Cafe  the  Con- 

vidlion  be  ajfirmed-    And  this  is  general ;  and   they  muft  be  paid 

in  all  Cafes  where  the  Ccnvidtion  is  arHrmed ;  be  the  Certiorari 

brought 
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brought  "  upon  any  Vretence  whatfoever' :  (For,  fo  the  Ad  of 
Parliament  is  exprefsly  worded.)  And  this  Convidlion  was  af- 
firmed. Therefore  the  Court  cannot,  upon  this  Man's  own  Af- 
fidavit, enter  into  the  Caufe  or  Occafion  of  the  Removal  of  the 
Convidlion  by  this  Certiorari. 

Mr.  Wheeler  and  Mr.  Walker,  contra.  The  Removal  of  the 
Conviction  was  abfolutely  7iecej]'ary  here;  in  order  to  it's  being 
pleaded  to  an  Adion  brought  for  the  fame  Offence,  under  the  8  G. 
2.  c.  19.  §  2.  So  that  this  was  not  an  ad'verfe  Proceeding;  nor 
w2iS  the  Certioj'ari  brought  for  Fexation,  hut  (rom.  NeieJ^'ty. 

The  Cafe  of  Rex  v.  T'/je  Inhabitajits  of  Madley,  in  2  Sir  f.  S. 
.1198.  is  not  unlike  the  prefent.  The  Order  was  affirm- 
ed as  to  the  Father  and  Mother,  but  quaflied  as  to  the  Daugh- 
ter. It  was  refolved,  that  the  Parifli  who  removed  the  Order 
Ihould  not  pay  any  Cofts  :  Otherwife,  where  a  Certiorari  is  brought 
unneceffarily ,  and  confequently  vexatioufy ;  whicli,  the  Court 
there  laid,  was  the  true  T'eft  to  go  by. 

Now  the  prefent  Cafe  falls  within  that  true  Tefl :  The  Re- 
moval was  not  unneceflary ;  and  confequently,  7iot  vexatious. 

This  Defendant  had  paid  the  Penalty:  And  then  the  Profecu- 
tor  brought  an  ABion  for  the  fame  Offence.  The  Convidion 
was,  therefore,  necef'arily  to  be  removed :  It  was  not  removed 
UDon  a  frivolous  or  vexatious  Caufe.  The  whole  Effed  of  it  was 
over:  The  Penalty  had  been  adually  paid.  The  Adion  brought 
for  the  fame  Offence  was  mere  Oppreffion :  The  Vexation  was 
exercifed  upon  the  Defendant,  not  by  Him. 

Sir  Fletcher  Norton  faid,  The  Defendant  might  have  quafhed 
the  Convidion  if  it  was  bad :  And  the  Penalty  mufl  have  been 
refunded. 

Lord  Mansfield — This  is  ?iot  a  Cafe  ivithin  the  Inten- 
tion of  the  Ad  of  Parliament  of  5  Aiin.  c.  14.  §  2.  For,  this  Cer- 
tiorari was  not  brought  for  Vexation,  or  out  of  Obftinacy  or  Per- 
verlenefs ;  nor  to  over-hale  or  obje£i  to  the  Convidion :  But  an 
Adion  being  brought  for  the  fame  Offence,  the  Defendant  in 
that  Adion  could  not  obtain  (though  he  ought  to  have  had  it)  a 
Copy  of  the  Co?tviBion  from  the  JulHce  of  Peace  who  made  the 
Convidion ;  and  therefore  He  was  obliged  to  bring  a  Certiorari, 
to  remove  it ;  and  He  removed  it  for  that  Purpofe  only.  The 
Profecutor  had  no  Occafion,  therefore,  to  be  at  any  Expence 
about  it :  For,  the  Defendant  did  not  objed  to  it.     But  the  Pro- 

fcattor 
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fccutor  fet  it  down  in  the  Paper,  only  to  increafe  Expence,  and 
merely  for  Vexption  ;  fiippofing  "  that  the  Defendant  would  have 
<■'  been  obliged  to  pay  for  it."  The  Plaintiff  in  the  Afticn  was 
nonfuited  :  And  I  think  the  Defendant  (inftead  of  paying  Cofts) 
ought  to  have  had  an  Allowance  of  the  Cofts  He  was  put  to  ia 
removing  the  Convidion ;  as  it  was  a  nccejfary  Part  of  bis  De- 
fence. 

Therefore  the  prefent  Rule  ought  undoubtedly  to  be  made 
abfolute.- 

Mr.  Juftice  Wilmot — This  is  one  of  the  many  Cafes 
where  Poachers  are  purfued  with  wiintermitting  Vengeance.  Here 
was  not  only  that;  but  grofs  Oppreffion  alfo.  He  was  extremely 
clear,  that  this  was  not  a  Cafe  within  the  Intention  of  the  fecond 
Setlion  of  the  5  Ann.  c.  14.  And  He  thought  (as  Lord  Mansfield 
alfo  did)  that  the  Juflice  ought  to  have  giveh  the  Defendant  a 
Copy  of  the  ConviSiion,  w;ithout  putting  him  to  the  Trouble  and 
Expence  of  bringing  a  Certiorari  to  reniove  it.  The  bringing 
the  A(ftion  for  x\\Qjcme  Offence  was  a  grofs  Oppreffion  :  And  the 
Plaintiff  in'  it  was  nonfuited.  And  though  He  knev/  that  the 
Certiorari  was  brought  only  from  Neceffity,  (as  the  Juftice  had 
7-f/?//d'^  to  give  the  DefcndaiU  a  Copy' of  it;)  and  that  the  De- 
fendant had  adually  pleaded  it,  and  ufed  it  as  a  good  One;  — 
What,  hut  -Opprtf ion, -could  induce  the  Profecutor  to  fet  it  dov/n, 
and  get  it  ajjirmed.?  He  had  had  the  Effed:  of  it:  The  Penalty 
had  been  paid. 

.    Therefore  He  concurred  with  Lord  Mansfeld,  that  the  Rule 
ought  to  be  made  abfokite. 

Mr.  Juflice  Yates  alfo  concurred,  for  the  fame  Reafons. 

The  Juftice  ought  to  have  given  the  Defendant  a  Copy  of  the 
Conviclion  :  For  it  was  a  Record;  and  the  Defendant  was  intitled 
to  it.    And  He  ought  to  have  been  allowed  the  Expence  of  hi:;  ne- 

.eejj'arily  hx'm^m^  this  Certiorari,  in  Cojis  upon  the  Nonfuit :  For 
it  was  jiccejjary  to  his  Defence  in    the  Adtion.      He  did  not  re- 

.move  the  Conviction,  in  order  to  objedl  to  it:  On  the  con- 
trary. He  had  fubmitted  to  it,  and  had  paid  the  Penalty.     He 

;removed  it  cut  of  J>fecejjity:  It  was  neceflary  to  his  Defence  in 
the  Adion. 

He  thought  this  Proceeding  of  the  Profecutor  to  have  been  a 
•very  oppreffive  One,  in  every  Stage  of  it;  and  that  the  bringing 
,«he  Certiorari,  under  the  Circumftances  of  the  prefent  Cafe,  did 

j2  not 
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not  intitle  the  Profecutor  to  his  Cofts  upon  Affirmation  of  the 
Convidion :  And  therefore  this  Rule  ought  to  be  made  abfolute. 

Mr.  Juflice  Aston  was  clearly  of  the  fame  Opinion. 

Per  Cur. 

Rule  made  absolute: 

And  the  Profecutor  to  pay  the  Cofls  otU  of  Pocket, 
of  this  Application. 


Millar    verfus    Yerraway.  Saturday,  15 

June  1765- 

R.  Bearcroft,  on  Behalf  of  the  Defendant  in  Error,  fhewed 
Caufe  againft  a  Rule  which  had  been  obtained  by  the 
Plaintiff  in  Error,  for  the  Defendant  in  Error  to  ihcw  Caufe 
*'  why  the  Writ  of  Scire  Facias,  on  which  the  Defendant  in  the 
•"  Original  Adion  (the  prefent  Plaintiff  in  Error  J  had  been  fum- 
"  nioned,   fliould  not  be  fet  afide  for  Irregularity ." 

Mr.  Walker  (who  obtained  the  Rule)  had  obje<fled  on  Behalf  of 
the  PlaintilF  in  Error,  "  that  this  Writ  of  Scire  Facias  bad  not 
*'  lain  FOUR  Days  in  the  Office,  before  its  Return." 

But  The  Court  took  a  DiJlinStion  between  Writs  of  Scire 
Facias  in  Error,  and  Writs  of  Scire  Facias  agaifiji  Bail:  It  is 
)20t  necelTary,  in  th.Q  fontier  Cafe,  "  that  the  Scire  Facias  fliould 
"  lie  in  the  Office  before  the  Return;"  though  it  is  neceflary,  in 
the  latter.  And  the  Rules  that  have  been  made  for  the  Scire 
Facias  lying  four  Days  in  the  Office,  relate  (as  Mr.  Juflice  Tates 
obferved)  only  to  Writs  of  Scire  Facias  againfl  Bail. 

Therefore  They  discharged  the  Rule. 


Greetham,  Widow,     verfus    The    Inhabitants    of  the^''"'^^}',  .7 
Hundred   of  Theale.  ^^^  '''^'' 

''  \  "  HIS  was  an  Adtion  brought  by  the  Party  grieved,  againfl 
J.  the  Inhabitants,  on  g  G.  1.  c.  22.  §  7.  for  Satisfadion  and 
Amends  for  the  Damages  fuftained  by  the  malicioufly  fettino-  on 
Fire  a  Barn  and  Outhoufe  belonging  to  the  Plaintiff:  In  which 
Adiion,  the  Plaintiff  was  nonfuitedi  and  on  an  Application  bv  ^ 

Part  IV,  Vol.  III.  61  the 
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the  Defendants  to  the  Mafter,  "  to  tax  the  Cofts  of  the  Nonfuit," 
He  doubted  "  whether  the  'Defendants  were  intitled  to  them." 

Whereupon,  Mr.  AJlmrJi,  on  Behalf  of  the  Defendants,  now 
moved  for  the  Direftion  of  the  Court,  to  the  Mailer,  "  to  tax 
<'  them." 

He  mentioned  the  Statute  of  i8  'EVvz.  c.  5.  made  for  the  Re- 
flraint  of  Informers  upon  Penal  Statutes:  By  the  3d  Scdion  of 
which,  an  Informer  upon  a  Penal  Statute  fliall  pay  Cofts,  if  non- 
fuited.  And  he  urged  and  relied  upon  that  of  4  fac.  i.  ^.3. 
§  2.  "  that  if  any  Perfon  fues,  in  any  Court,  any  Adlion  wherein 
*'  the  Plaintiff  or  Demandant  might  have  Cofts,  if  Judgment 
*'  fliould  be  giveny^r  Him;  the  Defendant  fliall  have  Judgment 
*'  to  recover  Cofts  aga'infl  fuch  Plaintiff"  or  Demandant,  if  He 
*'  be  nonfiiited,  or  a  Verdid  pafs  againft  Him."  And  he  cited 
the  Cafe  oi  Beliefs  v.  Burbricbe,  in  i  Ld.  Raymond  172.  to  prove 
"  that  where  an  Adion  upon  a  Penal  Law  is  brought  by  the 
"  Party  grieved.  He  fliall  /jave  his  Cofts."  And  as  this  Aftion  is 
brought  by  the  Party  grieved,  who  would  have  received  Cofts,  if 
he  had  prevailed ;  it  is  clear,  that  He  muft  pay  Cofts,  upon  be- 
ing nonfuited. 

Mr.  Stowe,  on  Behalf  of  the  Plaintiff",  oppofed  this  Motion. 
He  admitted,  that  where  the  Party  grieved  fued  as  being  fo.  He 
fliould  have  his  Cofts :  But  a  common  Informer,  He  faid,  fliall 
}?ot  have  his  Cofts,  though  he  be  the  Party  grieved.  Bnt  the  De- 
fendant fliall  have  no  Coifs,  even  where  the  Adtion  is  brought  by 
the  Party  grieved. 

And  He  cited  the  following  Note,  out  of  i  Salk.  30.  "  Note. 
*'  Where  a  Statute  gives  a  Penalty  to  a  Stranger,  and  He  fues, 
"  He  is  a  common  Informer,  and  fliall  pay  Cofts  upon  the  18 
"  Klix.  But  where  the  Statute  gives  it  to  the  Party  grieved.  He 
*'  is  not  a  common  Informer,  nor  liable  to  pay  Cofts  within  the 
"   \'i  Eliz.      I  Ande'Jon  ii6.      3  iro.  iJJ-" 

Mr.  Afiirf,  in  Reply.     Perhaps,  We  may  not  be  intitled  to 
»•  V.  §  I.      Cofts  under  the  23  H.  8.   c.  15.*  But  We  certainly  are,   under 
47.  I.  c.  3. 

The  Court  held,  that  wherever  the  Plaintiff"  would  be 
intitled  to  Cofts,  the  Defendant  is  fo,  reciprocally.  Here,  the 
Plaintiff",  the  Party  grieved,  would  have  been  intitled  :  Therefore, 
as  it  is  mutual  and  reciprocal.  He  is  liable.  And  accordingly 
They  gave  Djredions  to  the  Mafter 

To  TAX  THE  Costs. 

Rex 
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Rex  verfus  Inhabitants  of  Uttoxeter. 

See  this  Cafe  at  large,  in  my  Settlement-Cases,  N^.  172. 
P.  538.  and  abridged,  in  the  Table  to  this  Volume. 


Wefton   verfus   Mafon  :  Thurfday,  2« 

June  1765, 

Wefton    verfus    Chapman, 

ON  Monday  the    loth   Inflant   Mr.   Dunning,  on  Behah"  of 
the  Defendants,  moved  in  Arrefl  of  Judgment ;  a  Verdidt 
having  been  found  for  the  Plaintiff. 

It  was  an  Adion  of  Debt  on  Bond,  brought  againft  the  Sure- 
ties of  a  Sheriff's  Bailiff.  Oyer  was  prayed  of  its  Condition.  The 
Condition  recites,  "  that  the  Sheriff  has  appointed  this  Perfon  a 
"  Bailiff  for  the  Hundred  of  Eajl  Gotjhf :  li  therefore  He  fliall 
duly  execute  his  Office,  ^c,  within  that  Hundred;  and  ihall 
duly  execute  all  Warrants  direded  to  Him,  and  make  diie  and 
Jufficient  Return  thereof,  &c;  then  the  Bond  to  be  void.  Perfor- 
mance of  the  Condition  was  pleaded.  To  which  Plea  the  Plain- 
tiff replied,  and  affigned  a  particular  Breach.  The  Breach  af- 
iigned  by  the  Plaintiff  was,  "  that  this  Bailiff  had  not  made  a  due 
"  Return  to  a  particular  Warrant  diredted  to  Him."  The  De- 
fendant rejoins   "  that  he  had." 

Mr.  Dunning's,  Objedlion  was,  that  "  that  this  Man  is  only 
"  appointed  Bailiff  of  a  ^<^r//t7//rtr  Plundredj  and  the  Warrants 
"  to  which  Pie  was  obliged  to  make  Returns  were  confjied  to  the 
"  particular  Hundred  of  v/hich  He  was  Bailiff:  And  it  does  not 
"  appear,  that  the  Wai-rant  which  he  is  charged  not  to  have  re- 
"  turned,  was  diredled  to  Him  as  Bailiff  of  the  Hundred.  And 
"  if  not,  he  was  not  obliged  to  return  it." 

The  Cafe  ol  Stoiighton  v.  T)ay,  Till.  22  C.  2.  in  y^/ejn  10.  is 
in  Point  :  And  it  is  exadlly  the  fame  Cafe  with  the  prefent,  in 
all  its  Circumftances  ;  except  that  t/jat  was  a  Warrant  on  an  Ex- 
ecution ;  'This,  on  Mefne  Procefs.  And  that  Cafe  is  cited  and 
approved  by  Mr.  Juftice  I'wi/h'en,  in  2  Saimd.  414.  (in  the  Cafe 
of  Lord  Arlington  againfl:  Mcrricke.J 

Sir 


1726        Trinity  Term  ^  Geo.  ^.  B.  R. 

Sir  Fletcher  Norton  and  Mr.  AJlmrJl  now  fliewed  Caufe  why 
the  Judgment  fliould  not  be  arrefted. 

As  to  the  Objedion,  "  that  He  was  appointed  Bailiff  for  the 
*'  Hundred  of  Eajl  Got/on  only" — This  does  not  appear,  other- 
wife  than  by  the  Recital  in  the  Condition  of  the  Bond.  Befides, 
the  Warrant  was  dircBed  to  him  and  dcli'vered  to  Him:  Tliercfore 
He  ought  to  have  returned  it. 

Thefe  Bailiffs  are  appointed  Bailiffs  of  a  particular  Hundred, 
merely  to  .prevent  Confuiion  in  funimoning  Juries,  -Siud  J'uch  like 
Purpofes:  But  as  to  executing  Mejhe  Procefs,  They  are  7iot  con- 
fined to  the  particular  Hundred  ;  In  that  refpedl.  They  are  Bailiffs 
for  the  ivhole  Comity.  Otherwife,  there  muft  be  as  many  War- 
rants as  there  are  Hundreds  in  a  County :  Which  would  be  very 
inconvenient. 

The  Court  cannot  make  fuch  an  Intendment,  upon  thefe  Plead- 
ings. The  Defendant  pleads  this  Condition  of  the  Bond,  and  a 
Performance  of  it.  The  Plaintiff  fliews  a  Breach,  in  not  execu- 
ting a  particular  Warrant.  The  Defendant  rejoins  "  that  the  Bai- 
"  liff  d d  execute  it."  Iffue  is  joined  thereon:  And  a  Verdict 
for  the  Plaintiff. 

The  Cafe  cited  from  Aleyji  proves  only,  "  that  as  the  Defen- 
*'  dant  was  Jiot  obliged  to  execute  the  Writ  there  in  queftion.  He 
*'  could  not  be  charged  for  not  executing  it."  But  here,  the  De- 
fendant does  not  pretend  "  that  He  was  not  obliged  to  execute  ' 
*'  it."  If  He  had  pleaded  that,  it  had  been  another  Thing.  Here, 
He  is  eftopped  from  faying  "  that  He  was  not  bound  to  execute 
"  if."  For,  He  hiz  received  it.  ^hat  (Z^ik  was  on  Demurrer: 
This,  after  Verdidl.  Therefore  it  (hall  be  fuppofed,  "  that  every 
■"  Thing  neceffiry  to  maintain  the  Adion  was  proved." 

The  PraSiicc  is,  for  Sheriffs  to  dired:  thefe  Warrants,  gene- 
rally;  and  not  "  to  the  Bailiff  of  a  particular  Hundred." 

If  this  was  a  good  Objedion,  there  would  be  an  End  of  all 
Sheriff's  Bonds.  They  therefore  prayed  Judgment  upon  their 
Verdid. 

Mr.  Dumiing  and  ?.Ir.  Davenport,  contra,  for  the  Defendants, 
infiu:c4.  upon  the  Cafe  cited  from  yileyi,  as  being  a  Cafe  in  Point. 
The  Condition  was  in  the  very  Words  of  the  prefent  Condition : 
There  too,  the  Bailiff  had  executed  the  Writ,  as  well  as  here. 
And  they  allcdged,  that  upon  looking  into  the  Record  of  that 
2  Cafe  ! 
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Cafe  of  Stoughton  v.  Day,  It  agreed  with  the  prefent  Record. 
Moreover,  that  Cafe  has  been  recognized,  in  a  Cafe  fubfequent 
to  it,  viz.  .2  Saund.  414.  Lord  Arlingtoti  v.  Mcrricke. 

They  admitted,  that  the  Balhft  might  execute  a  Writ  out  of 
the  Hundred  ;  But  infiflcd  that  He  was  not  bound  to  do  it,  under 
this  Obligation  and  Condition:  And  if  he  was  not  bound  to  exe- 
cute, He  was  ?iot  bound  to  return  it.  But  admitting  even  "  that 
"  He  Himfelf  having  undertaken  to  doit,  was  anfwerable  for  do- 
*'  ing  it  regularly";  Yet  the  preient  Defendants  are  not  anfwer- 
able for  his  doing  fo.  For,  thefe  Defendants  are  the  Sureties  of 
the  Bailiff;  «<?/ the  Bailiff /^Z/^^^"^.  Therefore  under  this  general 
Diredtion  of  thefe  Warrants,  Tbey  are  not  bound  :  For  They 
have  undertaken  for  no  more  than  his  Behaviour  within  this  par- 
ticular Hundred.  The  Bailiff  ii///;//^^  may  perhaps  be  anfwerable 
for  the  regular  executing  this  Writ,  having  undertaken  it :  But 
his  Sureties  are  not ;  it  is  not  within  their  Undertaking. 

As  to  the  general  Principles  of  arrefling  Judgments,  They 
■cited  I  Salk.  jj.  Title  "  Arrefl  of  Judgment."  i  Bulfir.  173. 
Hob.  301.  and  Carthew  148. 

As  to  the  VerdiSl  curing  the  Defeat — The  Plaintiff  not  having 

^  alledged,  it  was  not  7iece[j'ary  for  the  Plaintiff  to  prove,  either  "  that 

'"  the  V/rit  was  direded  to   Him  as  Bailiff  of  the  Hundred  of 

'•   'Eaft.  Got/on;"  or,  "  that  it  was  to   be   executed  wit  bin  that 

^'  Hundred." 

Lord  Mansfield — 

The  Condition  of  this  Bond  appearing  upon  Oyer,  the 
Plea  alledges  a  Performance  of  it,  by  the  Bailiff's  having  duly 
executed,  and  made  due  and  fuflicient  Returns  to  all  Warrants 
direded  to  Him.  The  Plaintiff  replies,  and  fpecifies  a  particular 
Warrant  which  he  did  not  duly  return.  The  Defendant  does  not 
demur;  but  takes  IJJue  upon  the  Fad.  Now  it  does  not  appear 
that  this  Warrant  was  direded  to  him  as  Bailiff  of  the  Hundred. 
Therefore  it  is  faid  "  that  he  was  not  obliged  to  execute  it": 
And  a  Cafe  is  cited  out  of  Aleyn,  as  in  Point. 

But  the  Cafe  out  of  Aleyn  *  was  upon  a  Demurrer.  *  n.B.  Tlus 

Cafe  of 
Stcugijton  V.  Day  is  alfo  reported  in  Style  i8.   And  (though  very  erroneoufly  there  reported)  it  appears 
boih  from  Stj/e,  and  from  Jleyn,  "  that  was  upon  a  Demurrer." 

If  it  flood  upon  the  Conflrudion  of  the  Bond,  I  fhould  have 

defired  to  confider  of  it:   But  this   being  in  Arrefl  of  Judgment 

Part  IV.  Vol.  III.  6  K  after 
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afta-  a  Verdift,  and  not  on  Demurrer ;  it  does  not  appear,  that 
it  was   not  directed  to  Him  as  Bailiff  of  the  Hundred. 

Mr.  Jufcice  Wilmot — If  it  had  flood  upon  a  Demur- 
rer, I  fhould  have  thought  the  Cafe  in  Aleyn  to  have  been  in 
Point. 

If  it  had  flood  upon  the  Whole,  and  upon  the  Conflruftion  of 
the  Bond,  I  lliould  rather  think  (with  Mr.  Attorney)   "  that,  in 
'  genera],   He  had  an  Authority,  as  to  executing  Procefs,  all  over 
the  County:"  But  I  give  ?io  Opinion,  as  to  this. 


But,  upon  tbis  Record,  We  can  not  take  the  Warrant  to  be 
diredled  to  Him  otberwife  tJian  as  Bailiff  of  the  Hundred.  And 
by  joining  Iffue  on  the  Fadl  of  returning  it.  He  admits  "  that  it 
*'  was  7iot  direded  to  Him  generally."  And  fince  He  has  ad- 
mitted the  Execution  of  it.  We  can  not  intend  that  it  was  not 
diredted  to  Him  as  Bailiff  of  the  Hundred,  in  order  to  arrejt  a 
Judgment. 

Mr.  Juflice  Yates — The  Cafe  in  Aleyn  was  determined 
on  a  Demurrer ;   (a  general  Demurrer  indeed:   But  it  was  before 
*  V.4,s  An>i.  the  Statute  of  Queen  Anne*)     Therefore  that  Cafe  does  not  af- 
•';'^-^'      iztlthis. 

Concerting 

jnuircrs.  A  Verdicl  will  aid  a  Title  defedlively  fet  forth ;  though  not  a 

total  Defed  of  Title. 

But  here,  it  was  fuflicient  for  the  Plaintiff  to  purfue  the  Words 
of  the  Condition  of  the  Bond:  And  it  lay  upon  the  Defendant,  \ 
to  fliew  "  that  this  was  not  fuch  a  Warrant  as  was  within  the 
"  Condition."  Whereas  He  admits,  tliat  the  Bailiff  returned 
th.is  Warrant:  Which  is  an  Admillion  of  its  being  ^  proper  0]k. 
And  the  Court  will  not  intend  it  to  be  otherwife,  in  order  to 
cverturn  a.  Verdidl. 

I  am  therefore  clear,  that  the  Plaintiff  is  intitlcd  to  his  Verdicl. 
The  Defendant  has  not  chofen  to  take  the  Opportunity  of  fliew- 
ing  what  He  might  have  done,  if  true. 

Therefore    there    is    no    Grqund    for    arrefling    the    Judg- 

jnent. 

Mr.  Juflice  Aston    concurred;   And  joined  likewife  ia 
■obferving  that  the  Defendant  might  have  taken  the  proper  Me- 
thod of  ftating  the  particular  Fad  to  his  Advantage,  by  a  Re- 
2  joinder. 
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joinder,    if  his  Cafe  would  have  born  it;   whereas  He  has  declined 
.that,  and  taken  lilue  upon  the  Fadt  generally  alTigned. 


Ter  Cur. 


Pojlea  to  be  deUvered  to  the  Plain tifFj 
in  both  Caufes. 


Rex  V.  Inhabitants  of  White  Church  Canonicorum. 

See  this  Case  abridged,  in  the  Table  ;  and  at  large,  in  the 
Quarto-Edition  of  my  Settlement-Cases,  N"^.  173, 
pa.  540. 


Biflex    verfus    BiHex.  juneTjeg, 

rllS  was  an  Adlion  of  Uebt  on  a  Bond  dated  28  March 
ij6:\.,  conditioned  to  perform  an  Award  to  be  made  and 
deUvered  on  or  before  the  21ft  0I  May  then  next  following.  The 
Defendant  pleaded,  "  that  the  Arbitrators  did  not  make  any 
"  Award  on  or  before  21  ft  May."  To  this,  the  Plaintiff  re- 
plied, "  that  the  Arbitrators  in  the  faid  Condition  mentioned, 
"  after  the  making  of  the  faid  Writing  obligatory,  and  before 
"  the  exhibiting  of  the  Bill  of  the  Plaintiff,  to  wit,  on  the  2 ill; 
"  Day  of  May  in  the  faid  Condition  mentioned,  did  make  their 
*'  Avv'ard ;  and  thereby  ordered  Edward  Biff'ex,  the  Defendant, 
*'  to  pay  56/.  due  to  the  Plaintiff,  on  divers  Accounts,  from 
■"  John  Biff'ex  deceafed,  the  Defendant's  Father."  The  Defen- 
dant demurred  fpecially  to  this  Rfeplication ;  and  for  Caufe  fl:iewed, 
ill:.  That  it  does  not  fliew  that  the  faid  Award  was  made  and  ready 
to  be  delivered  to  the  Parties  on  or  before  the  2  ifi  Day  of  May  : 
but  the  pretended  Time  of  making  the  faid  Award  is  included 
under  a  Videlicet,  and  not  made  or  attempted  to  be  made  Part  of 
the  Ifiie  in  this  Caufe.  2dly.  That  it  was  made  concerning 
Tranlaftions  fuppofed  to  have  palled  between  the  Plaintiff,  and 
John  Biff'ex  deceafed ;  without  ihewing  that  fuch  TranfacTtions 
were  ever  fubmitted  to  Arbitration  by  the  Bond.  "^dly.  That  the 
Replication  was  a"  mere  Negative  pregnant,  neither  confeffing  or 
avoiding,  traverfmg  or  denying  the  Matter  alledged  by  the  Plea. 

The  Plaintiff  joined  in  Demurrer, 

Mr.  Gould 
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Mr.  Goi/l^  for  the  Defendant,  argued  that  it  don't  appear  that 
this  Award  was  made  ivithiiz  the  limited  Time.  For  the  Time  of 
making  it  is  not  pofitively  diredly  and  precifely  alledged  ;  but 
only  comes  under  a  Videlicet:  It  is  not  alledged  with  futiicient 
Certainty,  for  the  Defendant  to  have  taken  Iffue  upon. 

He  cited  the  Cafe  oi  Skinner  v.  Andrews  in  i  Siderf.  370;  and 

2  Keb.  361,  ■^68;  and  theBifliop  oi  Lincoln  v.  IVolforJian.  Trin. 

i- V.  ante,      .  q^q^  ^_  ^.  ^^.-j"  to  prove,  that  it  was  bad  upon  a  Ipecial  De- 
pa.  I  coS. 
ind  .509.     niurrer. 

Mr.  Wallace,  for  the  Plaintiff,  likewife  cited  the  fame  Cafe  of 
Skinner  v.  Andrews,  from  i  Saiind.  169 ;  and  faid  it  was  precifely 
the  fame  Cafe  as  the  prefent. 

\  V.  2  Keble      The  \  Other  Reporters  of  Skintier  v.  Andrews  All  agree,   "  that 

1  Le\S".""^  "  it  was  pofitively  enough  alledged." 

245. 

And  the  Record  fliews  that  the  Award  was  dated  on  that  Day. 

♦LordManf-  Mr.  Juftice  WiLMOT* — The   Award   was  in  hSi  made 

field  was        p^   ^\^^   2 1 A   of  May.     The  Defendant  fays   "No  Award   was 

g"''*^-  <<  made."     To  this,  the  Plaintiif  replies,   *'  that  an  Award  was 

"  made,  after  the  making  of  the  Bond,  and   before  the  exhibi- 

"  ting  of  his  Bill,  to  wit,  on  the  2 ill  Day  oi May." 

It  feems  to  Me  to  be  a  poftti-ve  Averment.  I  would  have  ad- 
hered to  a  Cafe  direSlly  in  Point,  even  againft  my  own  common 
-  Senfe.  But  this  Cafe  of  Skinner  v.  Andrews  is  not  io.  It  was 
upon  a  general  Dem.urrer.  Saunders  was  the  moll:  accurate 
Reporter  of  his  Time:  And  He  lays,  "  it  was  holdcn  to  be  po- 
*'  fitively  enough  alledged."  It  any  Thing  was  thrown  out  by 
any  of  the  Judges,  not  founded  on  any  Argument,  it  was  extra- 
judicial, and  not  to  the  Point  before  Them. 

Mr.  Juftice  Yates  concurred — Saunders  was  much  the  moft 
accurate  of  the  Reporters  of  his  Time  :  And  He  reports,  "  that 
*'  all  the  Court  were  of  Opinion  that  the  Scilicet  was  fuffi' 
"  cient."  The  Time  of  making  the  Award  is  material:  And^ 
therefore  this  Allegation  of  it  ihall  be  taken  affirmatively.  And 
the  Date  of  the  Award  appears  to  be  fo.  The  Defendant  might 
iiave  taken  Ilfue  upon  it. 

Mr,  Juftice  Aston  was  of  the  fame  Opinion. 

Per  Cur.  unanimoufly. 

Judgment  for  the  Plaintiff. 

Fontainierl 
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Fontainier  verjus  Heyl.  Saturday,  : 

Jane  176J 

MR.  j'bwj  fliewed  Caufe  againft  a  Rule  which  had  been  ob- 
tained by  Mr.  Attorney  General,  for  the  Plaintiff  to  fhew 
Caufe  why  an  Execution  fliould  not  be  fet  afide,  and  Reftoration, 
i£c.  made  to  the  Defendant,  upon  the  Foot  of  his  being  under  a 
regular  Protedtion  as  the  domeftic  Servant  of  a  foreign  Minifter ; 
■mx.  Valet  de  Cbambre  to  Count  Hafiang. 

Mr.  Jones's  Caufe  was  (and  it  was  well  fupported  by  Affidavits, 
.as  well  as  by  Writing  under  the  Defendant's  own  Hand,)  that 
!He  ivas  a  T'rader,  and  called  Himfelf  Merchant -,  and  that  the  being 
Valet  de  Chambre  to  Count  Hajlang  was  mere  Sham  and  Pretence 
(And  fo  it  mod  plainly  appeared  to  be.) 

The  Court  faw  it  in  the  fame  Light:  And  They  held 
it  neceflary  that  the  Defendant  Himlelf  ought,  in  thefe  Cafes,  to 
Jhev  the  Nature  of  the  Service,  ^vA  fwear  to  the  a£lual  Perfor- 
mance of  it. 

HuLE  T)isCHARGED,  as  to  the  Plaintiff.; 
but  made  abfolute  as  to  the  Bailiffs,  (who 
Jiad  not  exculpated  themfelves  from  the 
Charge  of  Mifbehaviour  in  executing 
this  Fieri  Facias.) 


Rex  vei-fus  Inhabitants  gI  St.  Luke's,   in  Middlcfex.    Wedncfday. 

•^  i6Junei765^ 

See   this   Cafe   abridged,   in   the   Table.;   and   at  large^  in  ray 
Settlement-Cases,  in .Qu^'irto,  N'^.  174.  Pa.  542. 


Rex  vcrfus  Bake  and  Fifteen  Others.  Xn^^^\lli. 

Rcii  -v.  Storr; 

R.  Btmiin'T  ftievved  Caufe  why  an  Indidlment  fliould  not  ^"'^^^•17°''* 

o  J  Ke\  1/.  At- 

be  quafhed.  kins  ;   and 

alfo  Rex  nj^ 

He  called  it  an  Indiftment  for   11  forcible  Entry;  and  argued  ,70-.'  ^^' 
•■*'  that  an  Indidlment  for  a  forcible  Entry  may  be  maintained  at 
*'  Common  Law."     He  cited  a  Cafe  in  T^rin.  1753,   26,  27  G.  2. 
B.  R.  Rex  V.  Bro-i-n  and  Otb:rs ;  and  Rex  v.  Bathurjl,  Tr.  175?. 
58  G.  2.  S.  P. 
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But,  N.  B.  TJjis  Indidlment  at  prefent  in  Queftion  was  only 
iox  (Vi  et  Annis)  breaking  and  entering  a  Chf; 
(not  a  Dwelling-hoi.ifej'l  and  unlawfully  and  un- 
iuftly  expelling  the  Profecutors,  and  keeping  them 
out  of  Poffeflion. 

Mr.  Pophnm,  on  Behalf  of  the  Defendants,  objeded  "  that 
*'  this  was  an  Indictment  for  a  mere  Trefpafs,  for  a  civil  Injury; 
"  ?iot  a  publick,  but  a  private  One;  a  mere  Entry  into  his  Clofe, 
•'  and  keeping  Him  out  of  it.  The  "  Force  and  Anns"  is  ap- 
plied only  to  the  Entry,  not  to  the  expelling  or  keeping  out  of 
Poflenion :  They  are  only  charged  to  be  unlaivjully  and  unjiijlly. 
This  is  no  other  Force  than  the  Law  implies.  No  adlual  Breach 
of  the  Peace  is  ftated  ;  or  any  Riot ;  or  unlawful  AlTembly.  And 
he  cited  the  Cafes  of  Rex  v.  Gajk ;  and  Rex  v.  Hide;  and  Rex 
V.  Hide  and  Another  :  (Which,  together  with  a  Note  upon  them, 
may  be  feen  in  the  Text  and  Margin  of  Page  176S.) 

Rex  V.  Bathmji  is  the  only  Cafe  where  the  Objedion  has  not 
been  holden  fatal :  And  that  was,  becaufe  it  was  a  forcible  En- 
try into  a  Divelltng-houJt\ 

Rex  V.  Jopfon   ef  al.  Tr.  24,  25  G.  2.  B.R.  was  an   iinlaiofnl 
Affanlily  of  a  great  Number  of  People.      [V^.  ante,  pa.  1702. 
in  the  Margin.] 

Mr.  Juftice  Wilmot — No  Doubt,  an  Indictment  •wilt 
He  at  Common  Laio,  for  a  forcible  Entry ;  though  they  are  getie- 
rally  brought  on  the  Adts  of  Parliament.  On  the  A(fts  of  Parlia- 
ment, it  is  neceflj.ry  to  ftate  the  Nature  of  the  Eftate;  becaufe 
there  mud  be  Reliitution:  But  they  may  be  brought  at  Common 
Law. 

Here,  the  Words  "  Force  and  Arms"  are  not  applied  to  the 
Whole:  But  //"they  were  applied  to  the  Whole,  yet  it  oucrht  to 
be  fuch  an  aSlttal  Force  as  implies  a  Breach  of  the  Peace,  and 
nukes  an  indiBable  Offence.  And  this  I  take  to  be  the  Rule, 
'*  Thit  it  ought  to  appear  upon  the  Face  of  the  Indidtment  to  be 
*'  an  indiSlahle  Offence." 

Here  indeed  are   16  Defendants.     But  the  'Number  of  the  De- 
fendants makes  no  Difference,  in  itfelf:  No  Riot,  or  unlawful Af- 
J'embly,  or  any  Thing  of  that  Kind  is  charged.     It  ought  to  amount 
to  an  adual  Breach   of  the  Peace   indicftable,  in  order  to  fupport 
iin   Indidtnient.      For,  otherwife,    it  is   only  a  Matter  of  civil 

Complaint, 
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Complaint.     And  this  ought  to  appear  upon  the  Face  of  the  In- 
didment. 

Mr.  Juftice  Yates  concurred.  Here  is  no  Force  or  Vio- 
lence fliewn  upon  the  Face  of  the  Indidtment,  to  make  it  ap- 
pear to  be  an  a£lual  Force  indiclable:  Nor  is  any  Riot  charged  j  or 
any  unlaivful  AJJ'embly.  Therefore  the  mere  Number  makes  no 
Difference. 

Mr.  Juflice  Aston  concurred.  The  true  Rule  is  "That 
"  it  ought  to  appear  upon  the  Face  of  the  Indidment  to  be  an 
"  indi5lable  Offence" 

Per  Cur.  unanimoufly, 

HULE    MADE    ABSOLUTE, 

to  quafh  this  Indidment, 
So  that  this  Point  feems  now  to  be  fully  fettledo 


The  End   of  "[trinity  Term   1765,     5  G.  3. 


Between  the  End  of  this  Term  and  the  Beginning  of  the  next, 
•viz.  on  Sunday  the  8th  of  September  1765,  died  Sir  Thomas 
Denison,  late  fecond  Judge  of  this  Court. 


Michaelmas 
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f f''^')''  I  Ricord  verfus   Bettenham. 


2'fov.  1765 


THIS  was  an  Adion  brought  by  the  Captain  of  a  French 
Privateer  againft  the  Captain  of  an  EngliJJj  Ship  called  the 
Syren,  for  the  Ranfom  of  the  Syren,  which  had  been  taken  by 
the  French  Privateer. 

It  was  tried  before  Lord  Mansfield,  at  Guildhall,  at  the  Sittings 
after  Eajler  Term  1765. 

There  was  a  fpecial  Cafe  ftated,  for  the  Opinion  of  this  Court,    (! 


<-0l2 


That  it  was  an  Aftion  brought  by  the  Plaintiff  againft  the 
Defendant  on  a  RanJom-BUl :  Wherein  the  Plaintiff  declares, 
That  whereas  at  the  Time  of  the  Capture  aftermentioned,  to  wit, 
on  the  24th  Day  o'i  AiiguJ}  1762,  and  before,  there  was  an  open 
War  between  the  Lord  George  the  Third  then  and  ftill  King  of 
■Great  Britain,  and  the  French  King;  and  that  during  the  Tims 
of  fuch  open  War,  to  wit,  on  the  fnme  Day  and  Yeai*  aforefaid, 
the  fiid  "John  Ricord,  then  being  a  SubjcB  of  the  French  King 
and  Commander  of  a  certain  Privateer  called  the  Badine  then 
cruizing  upon  the  High  Seas  to  take  the  Ships  and  Effecfls  of 
the  Subjeds  of  the  Lord  the  prefent  King  of  Great  Britain,  did, 
upon  the  High  Seas,  in  an  Hoftile  Manner,  attack,  coiiqucr  and 
take  a  certaiji  Ship  or  Veffel  called  the  Syren,  of  great  Value,  to 
wit,  of  the  Value  of  One  thoufand  Pound?,  then  the  Property  of 
one  IVilHam  Tetnpler  a  Subjed  of  the  Lord  the  prefent  King  of 
'Great  Britain,  whereof  the  faid  John  Bettenham  was  then  Mailer 
and  Commander,  and  then  proceeding  upon  a  certain  Voyage ; 
And  whereas  afterwards,  to  wit,  on  the  fame  Day  and  Year 
aforefaid,  at  London  aforef\id,  to  wit,  in  the  Parifli  of  St.  Mary 
Je  Bo'iJ  in  the  Ward  of  Cheap,  in  Confidcratioii  that  ,the  faid  John 
z  KicorJ 
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Ricord  would,  at  the  fpecial  Inftance  and  Requeft  of  the  faid  yo/jn 
Bettenham,  ranfom  and  fet  at  Liberty  Him  the  faid  yoh?i  Bet- 
Wiham  and  his  faid  Ship  or  Veflel,  and  grant  Him   One  Month's 
Time  from  that  Day  to  repair  to  his  deftined  Port,  He  the  faid 
"John  Bettenham  undertook,  and  to  the  faid  yohn  Rico?-d  then  and 
there   faithfully  promifed   that  He  and  his  Owners  would  pay  to 
the  fiid  yohn  Ricord,  for  the  faid  Ranfo?n,  the  Sum  of  300  Piftoles 
of  foreign  Money,  within   two  Months  then  next  enfuing  ;  and 
that  He  the  faid  fohn  Bettenham  would  give  for  Hostage   ^o- 
feph  Bell  who  was  Mate  of  the  faid  Ship  or  VelTel,  and  would 
maintain  the  faid  fofepb  Bell  till  the  Day  of  Payment  of  the  faid 
Ranfom.     And  the  faid  yohn  Ricord'm  faft  faith.  That  confiding 
in  the  Promife  and  Undertaking  of  the  faid  yohn  Bettenham,  He 
the  faid  yohn  Ricord  afterwards,   to  wit,  on   the  famie  Day  and 
Year  aforefaid,  at  the  Requeft  of  the  faid  yohn  Bettenham.  did 
ranfom  and  fet  at  Liberty  Him  the  faid  fohn  Bettenha?n  and   his 
fiid  Ship  or  Veffel;  and  did  grant  One  Month's  Time  from  that 
Day,  to  repair  to  his  deftined  Port.      And  although  he  did  give 
for  Hojlage  the  faid  fofeph  Bell  (with   his  own   Confent)  to  the 
faid  fohn  Ricord ;  who  afterwards  and  after  the  Expiration  of  the 
faid  Time  for  the  Payment  of  the  Ranfom-Money,  to  wit,  on  the 
oth  Day  oi November  in  the  Year  aforefaid,   died,  whereof  tlie 
lliid  yohfi   Bettejiham  afterwards,  to   wit,  on  the  fame  Day  and 
Year  iaft  aforefaid,  had  Notice,  that-  is  to  fliy,  at  London  afore- 
faid in  the  Pari(l:i  and  Ward  aforefaid ;   Yet  the  faid  yohn  Betten- 
ham, not  regarding  his  Promife  and  Undertaking  fo  made  as  afore- 
faid, but  contriving  and  fraudulently  intending  craftily  and  fub- 
tilly  to  deceive  and  defraud  tlie  faid  yohn  Ricord  in  this  Behalf, 
hath  not   performed  his   faid  Promife  and  Undertaking,  in  this^ 
that  the   faid  yohn  Bettenham   and  his  Owners  did  not  nor  did 
Either  of  them,  within  the  faid  two   Months  or  at  any  other 
Time,  pay  the  faid  ';oo  Piftoles  or  any  Part  thereof,  or  the  Value 
thereof  in  lawful  Money  of  Great  Britain  or  otherwife,  to  the 
faid  lohn  Ricord;  although   the   faid  yohn  Bettenham  afterwards, 
to  wit,  on  the  fame  Day  and  Year  laft  aforefaid,  at  London  afore- 
faid in  the  Parifli  and  Ward  aforefaid,  was  by  the  faid  yohn  Ricord 
requefted  fo  to  do:   But  to  perform  his  faid  Promife  and  Under- 
taking in  this  Behalf,  He  the  faid    ") ohn  Bettenham  hath  altoge- 
ther refufed,  and  ftill  doth  refufe;  and  the  faid  Ranfom- Mo7iey  llill 
iremains  wholly  due  and  unpaid,  contrary  to  the  Form  and  Effeift 
.of  the  faid  Promife  and  Undertaking  of  the  faid  fohn  Bettenham. 
And  v.'hereas  during  fuch  open  War  as  aforefaid,  to  wit,  on  the 
.24th  Day  oi  Aiiguf  in  the  faid  Year  of  our  Lord   1762,  the  faid 
yohn  Ricord,  then  being  a  Subjedt  of  the  French  King  and  Com- 
mander of  a  certain  other  Ship  or  VelTel   cruizing  on  the  High 
Seas   to  take  the  Ships  and  Eft'eds  of  Subjedls  of  the  Lord  the 
prefent  King  of  Great  Britain,  did,  upon  the  High  Seas,  in  an 
Part  VL  Vol.  in.  6M  Hoftile 
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Hoflile  Manner,  attack  conquer  and  take  a  certain,  other  Ship  or 
Vefiel  whereof  the  faid  'John  Bettenbam  a  Subjeift  of  our  Lord  the 
prefent   King   of  Great  Britain  was  then   Commander,  of  great 
Value,   to  wit,  of  the  Vahie  of  looo/.  proceeding  upon  a  certain 
Voyage ;   And  whereas  afterwards,  to  wit,  on  the  fame  Day  and 
Year  aforefaid,  to  wit,  at  London  aforefaid  in  tlie  Parilh  and  Ward 
aforefaid,   in  Confideration  that   he  the  faid  '^obn  Ricord  had,  at 
the  fpecial  Inilance  and  Requeft  of  the  faid  yobn  Bettenbam,  fct 
at  Liberty  the  fiid    "jjohn  Bettenbam   and  his   faid  laflmentioned 
Ship,  for  a  certain   Ranfom,  to  wit,   300   Piftoles,  being  foreign 
Money,  and  had  granted  Him  One  Month  from  that  Day  to  re- 
pair to  his  defiined  Port,  He  the  faid  ) obn  Bettenbam  undertook, 
and  then  and  there  faithfully  promifed   the  laid      obn  Ricord  io 
pay  him  the  laid  lalfmentioned  300  Piftoles  within  a  certain  Time 
long  fince  pad,   to  wit,  within   two  Months  then  next  enfuing; 
Yet  the  fiid  Jobn  Bettenbam,  not  regarding  his  laid  laftmentioned 
Promife  and  Undertaking,   but  contriving  and  fraudulently  in- 
tending craftily  and  fubtilly  to  deceive   and  defraud  the  faid  John 
Ricord  in  this  Hehalf,  hath   not  paid  the  faid  laftmentioned  300 
Piiloles   or   any   Part  thereof,  or  the   Value  thereof,  to  the  laid 
•  yobn  Ricord;  although  fo  to  do,   the   faid   John  Bettenbam  was 
iVequently  rcquefted,   to  wit,  at   London  aforefaid  in   the  Parirti 
and  Vv^ard  aforefaid,  by  the  faid  Jobn  Ricord:  But  to  pay  the  fame 
or  any  Part  thereof  to  the  faid  Jobn  Ricord,  the  faid  yobn  Betten- 
bam hath  hitherto  altogether  refufed,  and  ll;ill  doth   refufe.     To 
■which  Declaration,  the  Defendant  pleaded  the  General  Iffue,  "  that 
•'  he  did  not  undertake  and  promife,  csV":  And  thereupon,  Iffue 
was  joined.     The  Caufe  came  on  to  be  heard  before  Lord  Manf- 
Jield,  at   Guildball  London,  the  Sitting  after  Eajler  Term  1765: 
When  it  was  agreed,  that  a  Verdidt  Ihould  be  given  for  the  Plain- 
tiff;  Damages   236/.  and  Colls  40 j-;   Subject  to  the  Opinion  of 
this  Court  upon  the  following  Fads  admitted  by  the  Counfel  on 
■  both  Sides ;  viz. 

That  the  Capture  of  the  Syren,  by  the  Badine  Privateer  com- 
manded by  the  Plaintiff,  vv^as  four  Leagues  otf  Cape  Negrillo,  at 
Sea,   the  2Jfi\\  oi  Atigtiji  ijbz. 

That  the  Plaintijf'  then  was  a  natural-born  SubjeSl  of  the 
French  King;  from  whom  the  Badine  h'idi  a  Commillion;  And 
the  Dejendant  a  natural- born  SubjeSl  oj'  Great  Britain:  And 
that  the  Syren  was  the  Property  of  the  Defendant's  Owners,  be- 
ing British  SubjeBs. 

That  at  the  Capture,  a  Ransom-Bill  was  given,  at  SeUy 
•the  faid  24th  oi  Augujl  1762,  ligned  by  the  Plaintitf,  the  De/en' 
Jantf  and  y-fe^b  Bell  the  Defendant's  Mate  (who  was  given  as  a 

Hojiage 
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Hoftage  to  the  Plaintiff:)  Which  Ranfom-Bill  was  in  the  Words 
following,  I'iz'.  "  I  the  underwritten  John  Ricord,  Captain  of  the 
"  Privateer  called  the  Badine,  of  Port  au  Prh2ce,  belonging  to 
*'  Mr.  Aiifony  Biirgaret,  h^vt  agreed  with  Mr.  "John  Bettenhatii, 
"  Captain  of  the  Rnglijh  Veffel,  and  taken  under  the  faid  Co- 
"  lours,  of  the  Port  of  Fifcatua  on  the  Coaft  of  Ne-w  England, 
**  belonging  to  Mr.  William  'Temple,  at  prefent  bound  from  ^'a- 
"  maica  to  take  in  her  Loading  at  Lucca  Martha  Brae  in  the  fiid 
"  Illand,  and  was  taken  four  Leagues  to  the  Northward  of  Point 
*'  Negrillo;  viz.  That  I  the  faid  John  Ricord  acknowledge  to 
**  have  ranfomed  the  aforefaid  Captain  and  his  fiid  Veffel  called 
*'  the  Syren,  for  the  Price  and  Sum  of  300  Piftoles ;  and  have 
*'  granted  to  the  fiid  Captain  One  Month's  Time  to  repair  to  his 
"  deftined  Port,  and  to  begin  from  the  Day  of  the  Date  of  thefe 
"  Prefents.  And  I  the  faid  Johti  Bettenham  oblige  Mvfelf  and 
*'  Owners  to  pay,  within  tv/o  Months  from  the  Date  hereof, 
"  the  faid  aforementioned  Sum,  and  give  for  Hojlage  my  Mate 
"  called  Jofeph  Bell,  whom  I  alfo  oblige  Myfelf  to  maintain  till 
"  the  Day  of  Payment  of  the  faid  Ranfom.  In  Teftimony  whereof, 
*'  We  have  figned  together;  that  this  may  be  authentic,  as  if  ex- 
*'  ecuted  before  a  Notary  Public  :  On  board  the  Badine,  this 
"  2^.x\\  o^  Augiijl  1762.  John  Ricord.  John  Bettenham.  Jos, 
**  Bell." 

That  the  Value  of  the  Ranfom-Bill,  being  300  riftoles, 
amounted  to  236/.  Sterling:  And  that  the  Ship  Syi-en  was  of  a 
greater  Value. 

That  the  faid  Jofeph  Bell  died  in  Prifon,  at  Port  au  Prince, 
on  1 2th  October  1762. 

That  the  Syren,  after  her  having  been  fo  ranfomed,  arrived 
at  her  deftined  Port  of  Lucca  Martha  Brae. 

That  at  the  Time  of  the  Capture,  and  till  the  3d  Day  of 
November  1762,  there  was  an  actual  War  between  Great 
Britain  and  France. 

Question — V/hcthcr,  upon  thefe  Facts,  the  Plaintiff  is  inti- 
tled  to  recover  in  this  Adtion. 

The  material  Subjlance  of  this  Cafe  is  the  taking  of  this  Ship 
by  the  French,  in  a  Time  of  open  War ;  That  the  Englif)  Cap- 
tain was  a  natural-born  SiibjeB  of  Great  Britain  ;  and  the  French 
Captain,  a  natual-born  SubjeB  of  France;  That  the  Ship  was 
taken  in  Auguft  1762,  and  ranfomed,  and  a  Ranfom-Bill  given 
for  300  Piftoles  (which  are  equivalent  to  236/;)  and  that  his 
Mate,  Jofeph  Bell  who  died  in  Prijbn,  was  given  as  an  Hojlage. 

Mr« 


1738         Mich.  Term  6  Geo.  i,,   B.  R. 


Mr.  Chambers  argued  on  Behalf  of  the  Plaintiff,  upon  Friday 
the  2 1  ft  of  Junelii^.;  And  Mr.  Dunning,  for  the  Defendant. 

Mr.  Chambers  begun  with  clearing  the  Cafe  of  Objedlions.  It 
may  be  objefted,  He  faid  (ift.)  That  this  Adion  is  brought  corait 
non  Jiidice ;  (adly.)  That  the  Plaintiff  is  zx\  Alien ;  and  (3dly.) 
That  the  Death  of  the  Hojlage  puts  an  End  to  the  Contract. 

As  to  the  Firft  Point,  He  faid  that  the  Want  of  Jurifdidioa 
ought  to  have  been  pleaded  in  Abatement,  and  before  Imparlance: 
And  He  cited  22  //.  6.  7.  pi.  9.  Bro.  Abr.  Title  "jurifdi^iion, 
pi.  88.  and  Title  Privilege  15.  and  Continuance yo.  Hardr.  365. 
Clapham  v.  S>ir  'John  Lentball;  i  Liitw.  46.  IVentivorth  v.  Squib; 
Cart  hewn,  "iennings  v.  Hankyn  ;  Cartheza  ^S^-  Davis  v.  Strin- 
ger ;  and  4  I>i/L  213,  214.  between  Sir  John  Egerton  znd  PFil- 
liam  Far  I  of  Derby . 

But  after  Iflue  is  joined,  no  Exception  to  the  Jurudidion  can 
be  allowed. 

However,  the  Jurifdiftion  of  the  Court  of  Admiralty  is  not 
exclufive  of  the  Jurifdiftion  of  this  Court.  They  have  concur-^ 
;v/7/ Juriididlion.     ^  I'ljl-  134. 

Second  Point.  This  Objedlion  comes  likewife  too  late,  now  : 
They  ihould  have  pleaded  it  in  Abatement,  But  an  Alien  Friend, 
or  even  an  Alien  Enemy,  unAcr  fine  Circumftances,  may  main- 
tain a /'£'r/c;z«/ Adtion.  \  Salk.  ^b.  Wells  v.V/illiams.  Moore ^t^x. 
Watford  V.  Majlmni. 

This  is  not  an  illegal  Contract  with  an  Enemy;  but  a  Tran- 
fadion  arifing  from  an  Adt  of  Hoftility.  A  Captive  may  re- 
deem his  Life  by  a  Ranlbm:  And  Money  adually  paid  down,  or 
a  Promife  of  Money  to  be  paid  in  future,  are  equally  allowable.  It 
mollifies  the  Rigour  of  Conqueft.  It  is  a  Cafe  of  Necclhty.  TJie 
Viiflor  might,  otherwife,  even  kill  his  Captive. 

Third  Point.  The  Contradl  did  not  become  cxtinil  by  the 
Death  of  the  Uojlage.  The  giving  of  a  Holbige  is  a  collateral 
Contradt.  A  Hoftage  is  7:ot  an  Equivalent,  but  a  collateral  Se- 
curity. It  is  only  ftrengthening  the  Obligation,  by  giving  a 
Pledge.  But  giving  a  Pledge  does  not  difcharge  the  Debt.  Telv. 
178.  Sir  JO,  Ratclijfe  v.  Davis.  2  Strange  gig..  The  South-Sea 
Company  v.  Duncombe.  2  Salk.  522.  Digefi,  Lib.  20.  Title  5.  Lexg. 

Thefe  Objedlions  being  removed.  No  Difhculty  remains. 

2  Mr. 
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Mr.  Dunning,  contra,  for  the  Defendant  faid,  that  this  is  an 
Action  of  the  firft  Imprcffion :  No  fiich  Adtion  has  ever  beea 
brought,  though  the  Cafe  muft  be  frequent;  Nor  does  z.  reci- 
procal K'Siiow  lie  in  OTHER  Nations. 

He  propofed  to  confider  the  Cafe,  under  four  Heads ;  njiz. 

I  ft.  As  on  a  'written  Inftrument,  tcitboiit  Hoflage; 

2dly.  As  on  a  written  Inftrument,  ivith  Hoftage  ;  (which  he 
looked  upon  to  be  the  material  Part  of  the  Engagement.) 

^dly.  Though  the  Acflion  might  be  maintainable  in  the  Ad- 
miialty-Court ;  yet  it  is  ;/<?/  maintainable  here, 

4thly.  The  Ranfom-Bill  was  obtained  under  Durefs. 

(But  He  almoft  gave  up  the  two  laft  Objedtions.) 

Firft  Point.  No  fuch  Contradl  as  this  is,  can,  of  it/elf,  fup- 
port  an  Adion.  It  is  void,  from  the  Condition  of  the  contradling 
Parties. 

The  Plaintiff  is  under  an  Incapacity  of  either  contracting,  or 
fuing:  Not  indeed  as  an  yllien  generally,  but  as  an  Alien  Enemy. 
If  he  fued  merely  as  an  Alien,  it  fhould  have  been  taken  in  Time 
and  pleaded  in  Abatement.  But  this  Plaintiff  was  an  Alien  Ene- 
my. Therefore  no  Suit  could  have  been  maintained  between  the 
Parties,  at  the  'Time  of  making  the  Contrast;  nor  could  any  Suit 
have  been  maintained  between  the  Parties,  at  the  Time  of  the 

.Breach  of  the  Contract :  And  a  perfonal  Action  once  fiifpended 
is  frone  for  ever.  Here  is  a  fundamental  radical  Defedt.  No 
Adion  could  accrue  upon  a  Contrad  made  with  an  Alien  Enemy, 

.  in  Time  of  adual  open  War. 

Being  an  Alien  Encwy  is  pleadable  in  Bar,  and  concludes  to 
the  Aulion.     Co.  Lit.  129.^.  is  exprefs  in  Point.     Comberb.  212, 

394- 

19E.4,  (^.pl.  4.  and^/.  6.  prove  that  "  An  Alien  Enemy  can  not 
"  maintain  an  Adion."  Bro.  Abr.  T\l\&iDenizen  and  Alien,  pi.  20. 
In  Carter  49,  ^o,  and  191.  Richfield  et  Uxor  v.  Udall — "An 
"  Alien,  Executor,  may  maintain  an  Adion;  becaufe  He  fues  in 
"  aiiter  Droit."  But  in  Cro.  Eliz.  142.  pi.  7.  it  was  holden  a 
good  Plea  to  an  Adion  of  Debt  brought  by  an  Executor,  "  that 

Part  IV.  Vol.  III.  6N  *'  the 
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"  the  Plaintiff  was  an  Alien  nee  at  Gaunt,  under  the  Obedience 
*'  oi  Philip  King  of  Spain,  Enemy  of  the  Queen." 

But  it  is  faid  "  that  tiis,  being  for  a  Ranfom,  turns  upon  the 
"  Necelfity  of  the  Cafe :  For,  otherwife,  the  vanquifhed  might 
"  be  killed  by  the  Vidor." 

Anfwer — Allowing  the  Contradl  to  be  prudent  and  even  lawfuly 
■^'et  it  ought  to  be  fecured  by  an  Hqftage.  This  is  the  obvious 
Method  of  fecuring  it :   And  this  Contratf  is  fo  fecured. 

Second  Point — This  Contradl  being  fo  fecured  by  a  Hoftage, 
the  Ranfom-Bill  h  not  an  independent  fubftantive  Agreement;  but 
relative  to  the  Hojlage.  The  Hoftage  Hinifelf  is  not  bound  to  pay 
the  Ranfom  ;  although  He  has  figned  the  Paper.  It  is  the  Cap- 
tain only,  who  obliges  Himfelf  and  his  Owners.  This  Obliga- 
tion, if  not  obtained  by  what  is  ftriclly  called  Durefs,  was  at 
leaft  Jiot  vahmtarily  entered  into.  If  the  Captain  could  thus  bind 
Himl'elf  his  Ship  and  Owners,  What  Need  could  there  be  of  an 
Hoftage  ?  The  Hoftage  therefore  is  a  Security,  and  the  Principal, 
if  not  the  only  Security. 

He  faid,  it  aftonifhed  him,  that  All  foreign  Writers  (except 
Grotius  and  Piiffendorff )  are  filent  upon  this  Subjedl :  And  T^hey 
do  x\Qt}i-x^  much  about  it. 


•  He  cited  it  Btit  Molloy,  Lib.  I.  cap.  8.  §  *  7.  fays,  that  "  ^Hoftages  are 
but^ifiTthe'"  taken.  He  that  gives  them  \%  freed  from  his  Faith:  For  that 
SixthSi&ion.  "  in  receiving  Hoftages,  he  that  receives  them  hath  rclinquiped 

"  from  the  Aftiirance  which  he  had  in  the  Faith  of  Him  that 

"  gave  them." 

o 

An  Aftion  upon  a  Ranfom-Bill  was  never  attempted,  even  in 
the  Court  of  Admiralty:  Nor  will  it  lie  in  France. 

But  He  admitted,  that  Actions  had  been  brought  in  the  Ad- 
miralty, by  the  HcJIage  againft  the  Owners  who  refufed  to  ranfom 
Him  :  And  He  thought  that  fucb  an  Adion  would  lie  even  in 
this  Court.     But  that  will  not  be  material  in  the  prefent  Cafe. 

Mr.  Chambers,  in  Reply,  cited  fome  other  Authorities  ;  par- 
ticularly, hes  U/ages  et  Coutumes  de  la  mer ;  Guidon,  Rachats  et 
Compoftions ;  Grotiiis,  Lib.  3.  c.  20.  §  58.  and  c.  23.  §  16.  Zoiicb 
de  jure  et  judicio  feciali.  Part  2.  c.  54.  Ordonnances  de  Louis  14, 
touchant  la  Marine:  Which  proved,  he  faid,  that  this  was  a 
Contract  allowable  by  the  Law  of  Nations.  And  if  the  Contrad 
is  allowed  by  the  Law  of  Nations,  the  Adion  muft  lie  in  them  All. 

He 
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,He  made  fome  Obfervations  in  Anfwcr  to  Mr.  Dunning. 

In  this  Declaration,  it  only  appears  that  the  Capture  was  du- 
ring the  War :   It  does  not  appear  that  the  ContraSi  was  lb. 

A  Right  may  commence,  before  the  Right  of  fuing  accrues. 
Bat  fuppofing  He  could  not  have  brought  his  A(5lion  during  the 
War  ;  yet  He  may  in  Time  of  Peace.     A  Right  may  revive.-    ' 

An  Alien  Enemy  may  fue  as  Executor;  or  for  an  Account. 

In, a  Cafe  in  Chancery,  Lord  Hardwicke  over-ruled  a  Plea  of 
"  Alien  Enemy,"  pleaded  by  Serjeant  Kettkhy,  to  a  Bill  brought 
for  an  Account. 

A  Contradl  made  during  a  War  may  be  efFeduated  during  a 
Peace.   . 

.;  \j  :■<■: 
■     It  if 'for  general  Convenience,  that  an  Alien  Enemy  may  be  an 

Executor.     And  19  £.  4.  6.  and  Brooh'  Title  Denizen  and  Alien, 

■pi.  20.  are  not  Law. 

The  Hoftage  .is  not  the  principal  Security  ;  but  collateral,  and 
■not  the  fubjed:  Matter  of  the  Contrad: :  For  which,  he  cited 
■Zouch,  Grotius,  and  other  Authorities.  But  if  the  Hoftage 
were  the  principal  Security,  yet  his  Death  does  not  difcharge  the 
Debt. 

.Molloy,  Lib.' I.  c.  8.  relates  to  public  Hoftages,  upon  Leagues 
and  Treaties.     Eefides,  other  Opinions  are  againfb  Him. 

JJlterius  Concilium. 

Mr.  Blackjlone  who  was  to  have  argued  for  the  Defendant, 
upon  a  fecond  Argument  now  faid.  He  had  made  Inquiries  abroad, 
and  had  Anfwers  from  very  eminent  Lawyers  of  France  and  Hol- 
land, "  that  fuch  an  Adlion  had  been  allowed,  and  upon  Princi- 
"  pies  that  could  not  be  difputed."  Therefore  he  did  not  choofe 
to  argue  it.  For,  the  only  Objedlion  which  feemed  to  weigh, 
upon  the  former  Argument,  was,  "  that  fuch  an  Adlion  would 
•"  not  lie  in  the  other  Countries  of  Europe." 

Lord  Mansfield   faid.   The  Court   were  All  of  the 
fame  Opinion. 

N.B. 
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N.  B.  There  were  a  few  other  Adtions  of  the  fame  Kind  de- 
pending :  But  upon  this  Judgment  (which  gave  univerfal  Satisfac- 
tion) the  Ranfoms  were  paid. 

Per  Cur. — unanimoully, 

Let  there  be  Judgment  for  the  Plaintiff, 

See  Fiiffendorff,  Lib.  8.  c.  j.  §  14.  and 
Grot  his,  Lib.  3.  <r.  23.  de  fide  private, 
in  hello. 

Money  ct  al'.   verfus  Leach. 

Roll  60. 

•V.  ante,       I    '  R  R  O  R  S  having  been  affigned  upon  the  *  Bill  of  Excep- 

P-  "^92-        I ^  fi^jj^  mentioned  in  Page    1692,  They  now  came  on  to  be     ^ 

argued. 

t  See  the  This  was  an   Adion  of  -f  Trefpafs  brought  in  the  Court  of 

5+9'|.^  Rolls  Common  Picas  by  Dryden  Leach,  againft  three  King's  Mellengers, 
ofc.  B.  of  'John  Money,  fames  iVr.tfon,  and  Robert  Blackmorc,  for  breaking 
Mich.  Term  ^nd  entering  the  Plaintiff's  Houfe,  and  imprifoning  Him,  with- 
belou-;'  at"     '^^^  ^"y  lawful  or  probable  Caufe;  To  the  Plaintitf 's  Damage  of 

large.  2000 /. 

The  Defendants  below  pleaded  two  Pleas.  The  firfi  was  the 
General  IlTue,  "  Not  guilty":  On  which  IfTue  was  joined. 

The  other  Plea  (pleaded  by  Leave  of  the  Court)  was  a  fpecial 
Juftification,  as  to  the  breaking  and  entering  of  the  Plaintiff's 
Dwelling-Houfe,  and  flaying  and  continuing  therein  for  lix  Hours, 
and  making  the  Allault  upon  Him,  and  leizing  taking  and  im- 
prifoning Him,  and  keeping  and  detaining  Him  in  Prifon  for 
four  Days  :  As  to  all  which,  they  fay.  That  before  the  commit- 
ting of  the  fuppofed  Trefpafs,  viz.  on  19th  April  1763,  the 
King  made  a  Speech  from  the  Throne  ^c,  in  which  Speech  was 
contained  the  following  Declaration  ^c  &c.  That  on  23d  April 
1763,  a  certain  feditious  and  fcandalous  Libel  or  Compoiition, 
intitled  "  The  North  Briton  N°.  45."  was  unlawfully  undfi'diti- 
ou/ly  compofed  printed  and  publiflied  concerning  the  King  and  his 
faid  Speech  ;  in  which  Libel  were  contained  &c  &c  &c.  That 
the  Earl  of  Halifax  was  then  One  of  the  Privy  Council,  and  One 
of  his  Majefty's  principal  Secretaries  of  State ;  and  that  Informa- 
4  -  tion 
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tion  was  given  to  Him  of  the  faid   Publication  of  the  aforefaid 
Libel ;  and   the  faid  Libel  was  then  fliewn  and  produced  to  the 
faid  Earl ;  and   he   thereupon   in   due  Manner  iffued  his  War- 
rant  in  Writing  under  his  Hand  and  Seal,  diredled  to  Nathan 
Carrington  and  thefe  three  Defendants  who  were  then  four  of  his 
Majefty's  JVIeffengers  in  Ordinary ;  By  which  Warrant,  the  faid 
"Earl  did  in  his  Majefty's  Name  authorize  and  require  them,  taking 
a  Conftable  to  their  Afliflance,   to  make  ftridl  and  diligent  fewch 
for  the  faid  Authors  Printers  atid  PubHJJ:ers  of  the  aforefaid  fedi- 
tious  Libel  intitled  "  The  North  Britain  N°.  45.  April  iht  23d. 
*'   1763}"  And   them  or  any  of  them  ha-ving  found,  to  apprehend 
and  feize,  together  with  their  Papers,  and  to  bring  in  fafe  Cufio^ 
dy  before  the  faid  Earl,  to  be  exanmed  concerning  the  PremilTes, 
and  to  be  further  dealt  with  according  Law:   In  the  due  Execu- 
tion whereof.  All  Mayors,  Sheriffs,  Juftices  of  the  Peace,  Con- 
Itables,  and  all  Others  his   faid   Majefty's   Meffengers,    Officers 
■Civil  and  Military,  and  loving  Subjects  whom  it  might  concern, 
were  to  be  aiding  and  afTifting  to  them  the  faid  Nathan  Carring- 
■  ton,  John  Money,  James  Watjon,  and  Robert  Blackmore,  as  there 
{hould  be  Occafion.     They  further  fay,  that  for  44  Weeks  and 
■upwards  before  the  ilTuing  of  the  faid  Warrant,  certain  Weekly 
Compofitions   intitled    "  The   North   Britain,"   and   relpedively 
numbered  in  a  progreffive  Order,  had  been  printed  and  publilhed 
on  Saturday  in  every  Weekj  and  that  the  faid  feditious  Libel  in- 
titled  "  The  North  Briton  N  .  45.  Saturday  April  x\\t  23d.  1763," 
was  One  of  the  fiid  Weekly  Compofitions.     Thej?-  fay  that  the 
Plaintiff  followed  and  exercifed  the  Art  and  Bufinefs  of  a  Printer, 
and  did  in  faft  print  and  caufe  to  be  printed  One  of  the  faid  Weekly 
Compofitions  intitled  the  **  North  Britain";  to  wit,  the  North 
Briton  N  .  26.  and  that  after  the  iffuing  of  the  aforefaid  Warrant, 
and  before  the  committing  of  the  faid  fuppofed  Trefpafs,  to  wit,  on 
27th  April  1763,  Information  was  given  to  them  the  Defendants, 
"  that  the  faid  Dryden  Leach  and  his  Servants  laere  the  Printers 
"  of  the   aforefaid   feditious   Libel  intitled  "  The  North  Briton 
•*•  N  .  45.   Saturday,  April  the  23d.  1763."     Wherefore  the  De- 
fendants, being  his  Majefly's  Meffengers  in  Ordinary  as  aforefaid, 
took  to  their  AffiiTiance  a  certain  Conftable,  to  wit.   One  Thomas 
Freeman,  who  was  then  a  Conftable  of  the  Parifh  of  St.  Margaret, 
Wefiminfler,  in  the  County  of  Middlefex,  to  aid  them  in  the  Ex^ 
ecution  of  the  aforefaid   Warrant ;  and,  together  with  the  faid 
Conftable,  entered  into  the  aforefaid  DweJling-Houfe  of  the  faid 
"Dryden  Leach,  in  which  the  faid  Dryden  Leach  carried  on  his 
aforefaid  Bufinefs  of  a  Printer,  the  Door  thereof  being  then  open, 
to  fearch  for  the  Printers  of  the  faid  feditious  Libel,  in  order  to 
carry  them  before  the  faid  Earl  of  Plalijdx,  to  be  examined  con- 
cerning the  fame :  And  thereupon,  the  faid  Defendants,  together, 
with  the  Conftable  aforefaid,  did  then  and  there  find,  within  the 
Part  IV.  Vol.  IIL  6  O  fame 
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fame  Hoiife,  a  nnply-printed  Copy  of  Oyie  of  the  find  "Weekly 
Compofitions  intitled  "  The  North  Britain",  and  alfo  an  iinji- 
niJJ.^ed  (  opy  of  Part  cf  another  of  the  faid  Compoiitions  then  alfo 
7iewly  printed,  and  which  faid  newly  printed  Copies  were  Part  of 
a  New  Edition,  which  the  faid  Dryden  Leach  and  his  Servants 
were  then  and  there  reprinting,  of  the  aforefaid  Weekly  Compc- 
fitions.  Whereupon,  the  Defendants,  together  with  the  Con- 
flable  abovenamed,  did  gently  lay  their  Hands  on  the  faid  Dryden 
Leach,  and  feized  and  took  Him  into  their  Cuftody,  in  order  to 
bring  Him  before  the  faid  Earl  of  Halifax,  to  be  examined  con- 
cerning the  faid  feditious  Libel ;  and  in  fo  fearching  for  the  Prin- 
ters of  the  feditious  Libel,  and  leizing  and  taking  the  faid  Dryden 
as  aforefaid,  did  then  and  there  neceflarily  itay  and  continue  in 
the  faid  Houfe  of  the  faid  Dryden  for  the  Space  of  fix  Hours, 
Part  of  the  Time  in  the  Declaration  mentioned.  And  becaufe 
the  faid  Earl  of  Halifax  was,  during  all  the  faid  Space  of  four 
Days,  Part  of  the  aforefaid  five  Days  in  the  faid  Declaration  men- 
tioned, employed  in  other  Buiniei's  belonging  to  his  faid  Office 
of  Secretary  of  State,  fo  that  the  faid  Dryden  Leach  could  not  then 
or  durine  the  faid  four  Davs  be  brought  before  the  faid  Earl  for 
the  Purpofe  aforefaid.  They  the  faid  Defendants,  together  with 
the  ConlVable  aforefaid,  did  keep  and  detain  the  laid  Dryden  Leach 
in  their  CulT:ody  for  the  faid  Space  of  four  Days,  Part  of  the  faid 
Time  in  the  Declaration  mentioned,  in  order  to  carry  Him  be- 
fore the  faid  Earl  of  Halifox  for  the  Purpofe  aforefaid.  They 
further  fay,  that  at  the  End  of  the  aforefaid  four  Days,  and  not 
before,  upon  the  Examination  of  the  faid  Dryden  Leach  and  cer- 
tain other  Perfons  who  were  then  and  there  examined  concern- 
ing the  PremilTes,  it  appeared  to  the  fiid  Earl  of  Halifax,  "  that 
*'  the  fiid  Dryden  Leach  did  not  print  the  faid  feditious  Libel  in- 
"  titled  the  "  North  Britain  N  .  45.  Saturday  A>~ril  the  23d. 
"  176-5:"  And  thereupon,  the  faid  Defendants,  by  the  Com- 
mand of  the  faid  Earl  of  Halifax,  did  then  and  there  releafe  the 
faid  Dryden  Leach  out  of  their  Cuflody,  and  difcharged  and  fet 
Him  free  from  that  Imprifonment.  Which  are  the  fame  break- 
ing and  entering  of  the  aforefaid  Dwelling-Houfe  of  the  faid  Dry- 
den Leach,  in  the  Declaration  mentioned,  in  which  ©"r,  and  flay- 
ing and  continuing  therein  for  the  Space  of  fix  Hours,  Part  of 
the  Time  in  the  fame  Declaration  mentioned  ;  And  alio  as  to  the 
making  of  the  aforefaid  Affault  upon  the  faid  Dryden  Leach,  and 
fcizing  taking  and  imprifoning  of  the  faid  Dryden  Leach,  and  de- 
taining Him  in  Prifon  for  the  Space  of  four  Days,  Part  of  the  faid 
Time  in  the  faid  Declaration  mentioned,  above  fuppofed  to  have 
teen  done  by  the  Defendants,  whereof  the  faid  Dryden  hath  above 
complained  againfl;  them.  And  this  they  are  ready  to  verify., 
"Wherefore  they  pray  Judgment,  if  the  faid  Dryden  ought  to  have 
<Dr  maintain  his  aforefaid  Adion  thereof  againfl  them  ^c. 

The 
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The  Plaintiff  replied,  as  to  the  faid  Plea  in  Bar  as  to  the  break- 
ing and  entering  the  Dwelling-Houfe,  and  ftaying  and  continu- 
ing there  lix  Hours  (Part  of  the  Time  in  the  Declaration  menti- 
oned,) and  alfo  as  to  the  making  of  the  AfTault  upon  Him,  and 
feizing  taking  and  imprifoning  of  Him,  and  keeping  and  detain- 
ing Him  in  Prifon  for  four  Days  (Part  of  the  Time  in  the  De- 
claration mentioned  ;)  That  the  Defendants,  of  t/.h-ir  own  IVrong 
and  without  the  Cauje  by  them  in  their  Plea  alledged,  broke  and 
entered  his  Dwelling-Houfe,  and  ftaid  and  continued  therein  for 
fix  Hours,  and  made  an  Affault  upon  Him,  and  fcized  took  and 
imprifoned  Him,  and  kept  and  detained  Plim  in  Prifon  for  the 
four  Days  in  the  Plea  mentioned  (Part  of  the  Time  in  the  Decla- 
ration mentioned,)  in  Manner  and  Form  as  he  has  above  com- 
plained againfl  them.     And  upon  this  Ilfue  was  joined. 

The  Caufe  came  on  to  be  tried  before  Ld.  Ch.  Juft.  Fratt,  on 
the  10th  of  December  ij^t,^  ^^  Guildhall:  And  the  Jury  found  a 
Verdict  for  the  Plaintiff  upon  both  Iffues  ;  and  gave  Him  Damages 
400/.  belides  his  Cofls  and  Charges  ©"f.  On  1 6th  June  1764, 
Judgment  was  figned  for  the  Plaintiff,  for  400/.  Damages,  and 
51/.   i6j-.  8^.  Cofts. 

At  the  Trial,  a  Bill  of  Exceptions  was  tendered  and  received; 
which  ftated  the  Iffues,  the  coming  on  to  Trial  &c,  and  the  Evi- 
dence, and  defcribed  a  printed  Paper  intitled  "  The  North  Bri- 
•'  ton  N  .  45."  and  the  Information  given  thereof  to  the  Secre- 
tary of  State,  and  his  Warrant  to  the  Defendants  below,  toge- 
ther with  another  King's  Meffenger,  Nathan  Larrington ;  and 
what  Mr.  Carrington  had  been  told  of  Mr.  Leach's  being  the 
Printer  of  it;  and  their  thereupon  entering  his  Houfe,  and  find- 
ing fome  of  the  other  Numbers  of  the  fame  Paper  newly  printed 
by  Him;  and  their  thereupon  taking  Him  into  Cuftody,  in  order 
to  carry  Him  before  the  Earl  of  Halifax,  One  of  his  Majelly's 
principal  Secretaries  of  State ;  And  that  He,  appearing  not  to  be 
either  Author  Printer  or  Publifher  of  the  faid  Paper  called  "  The 
"  North  Britain,"  N  .  45.  was  difcharged  by  them,  by  the  Earl's 
Order,  without  being  ever  carried  before  Him.  They  fay,  that 
their  Evidence  intitled  them  to  the  Benefit  of  the  Statute  of  24  G. 
2.  c.  44.  Though  it  was  denied  by  the  Counfel  for  the  Plaintiff 
Leach,  that  either  They  or  the  Secretary  of  State  Himlelf  were 
within  that  Statute,  or  thofe  of  7  Jac.  i.  <:.  5.  or  21  Jac.  i. 
c.  12.  (the  former  of  which,  being  only  temporary,  was  made 
perpetual  by  the  latter,  and  by  which  Liberty  is  given  to  Jujlices  of 
Peace  and  all  Others  adting  under  their  Command  "  to  plead  ths 
"  General  IJ'ue,  and  give  the  fpecial  Matter  in  Evidence.") 

That 
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That  the  Chief  Juftice  of  the  Common  Pleas  was  of  Opinion 
*'  that  their  Evidence  was  ?2ot:  fufficient  to  bar  the  Plaintiit  of  his 
*'  Adion":  Whereas,  the  Bill  of  Exceptions  inlifts  "  that  it  •was.'" 

This  Bill  of  Exceptions  being  fealed,  and  the  Seal  acknow- 
ledged as  is  beforementioned,  the  Defendants  below  affign  Errors: 
And  a  Joinder  in  Error  was  put  in  by  the  Plaintiff  Z,c'i76 -6. 

The  Afllgnment  of  Errors  was  to  the  following  Effeft :  (It 
may  be  feen  at  large,  in  the  6oth  Roll  of  Eajier  Term  5  Geo.  3. 
B.R.J 

The  Defendants  come,  on  Wedncfday  next  after  15  Days  of 
Eajier  4  Geo.  3.  before  our  Lord  the  King  at  IFcJImtnJhr,  and 
fay.  That  at  the  Trial,  their  Counfel  propofed  Exceptions  to  the 
Opinion  of  the  Lord  Chief  Juliice  Pratt;  which  Exceptions 
were  written  in  a  Bill,  and  fealed  by  the  Chief  Juftice:  Which 
Bill  of  Exceptions  the  Defendants  now  bring  into  this  Court,  and 
pray  a  Writ  to  the  Chief  JufHce,  to  confefs  or  deny  his  Seal  j 
which  Writ  is  granted  to  them,  returnable  on  the  Morrow  of  the 
Afcenfion.  At  which  Day,  before  our  Lord  the  King  at  IVeJl- 
mhijler  come  the  Defendants  in  their  proper  Pcrfon,  and  the  laid 
Chief  Juftice  of  the  Common  Pleas  likewife  in  his  proper  Perfon, 
and  acknowledges  his  Seal  put  to  the  faid  Bill  of  Exceptions. 
[The  Form  and  Ceremony  of  his  doing  this  may  be  feen  in  Page 
1692.]  Then  they  fet  out  the  Bill  of  Exceptions,  verbatim,  "  Be 
"  it  remembered  i2c."  It  recites  all  the  Proceedings  particularly 
and  minutely,  from  the  very  Beginning,  to  the  End,  concluding 
with  the  Veididt  of  the  Jury  :  Which  it  would  be  tedious  to 
repeat,  as  they  have  been  already  futhciently  fpecified.  (They  are 
entered  upon  the  Rolls  549  and  550  of  the  Court  of  Common 
Pleas,  in  Michaelmas  Term  4  G.  3.)  The  Defendants  (now  be- 
come Plaintiffs  in  Error)  then  alledge,  (in  their  faid  Bill  of  Ex- 
ceptions) That  upon  the  Trial,  the  Counlel  for, the  riaintifi* 
Leach,  in  order  to  prove  the  Defendants  guilty  of  the  Trelpals< 
gave  in  Evidence  "that  on  29th  April  1763,  the  Defendants  en- 
"  tered  the  Plaintiff's  Dwelling-Houfe,  learched  it,  and  conti- 
*'  nued  in  it  four  Hours;  feized  and  took  Leach  into  their  Cuftody 
^'  againft  his  Will  and  Confent ;  and  kept  and  detained  Him  in 
■"  their  Cuftody  againft:  his  Will  and  Confent  for  four  Days": 
Which  was  All  the  Trefpafs  Alfault  and  Imprifonment  com- 
mitted by  the  Defendants  or  any  of  them.  Whereupon  their 
Counfel,  in  order  to  bar  the  fiid  Adtion,  and  to  acquit  them 
ihereof  under  the  General  IfTue  above  pleaded,  gave  in  Evidence 
a.nd  proved  "  That  before  the  committing  of  the  Trefpafs,  the 
*'  King  made  a  Speech  from  the  Throne  ^c,  containing  the 
2  **  fever al 
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"  feveral   Expreffions   flated   in  the  fecond  Plea  of  the  Defen- 
"  dants ;  and  that  afterwards  and  before  the  fuppofed  Trefpafs, 
"  a  Paper  intitled  "  The  North  Briton  N'.  45.  &c,   was  printed 
"  and  publi(hed  ;   And  that  the  fame  contained  the  feveral  Mat- 
"  ters  i'et  forth  in  their  fud  fecond  Plea":  And  it  was  proved  on 
their  Behalf,   **  that  the  Earl  of  Halifax  was,  all  that  Time,  One 
"  of  his  Majefty's  principal  Secretaries  of  State,  and  One  oi'  the 
"  Privy   Council ;  and  that  Information  was  given   to  Him  of 
*•  the  faid  Publication   of  the  abovementioned  Paper;  and   the 
"  fame  was  then  fliewn  to  Him ;  and  that  thereupon  the  faid 
"  Earl  iffued  his  Warrant  in  Writing  under  his  Hand  and  Seal 
"  dire<fled  to  Nathan  Carrington  and  the  Defendants,   who  were 
"   then  four  of  his  Majeffy's  MelTengers  in  Ordinary."    And  their 
Counfel  then  produced  and  gave  in  Evidence  the  IVarrant  afore- 
faid,  which  was  in  the  Words  and  Figures  following,  that  is  to 
fay,  "  George  Montagu  Dunk,  Earl  of  Halifax,  Vifcount  Sunbury  - 
"  and  Baron  Halifax,  One  of  the  Lords  of  his  Majefty's  molt 
"  honourable  Privy  Council,  Lieutenant-Geaeral  of  his  IVIajefly's 
"  Forces,    and  principal  Secretary  of  State  cT'.-, —  Fhcfe  are  in  his 
"  Majefty's  Name  to  authorize  and  require  You,  taking  a  Con- 
"  ftable  to  your  AHilfance,   to  make  llrift  and  diligent  Search 
"  for  the  Authors  Printers  and  PubliJJjers  of  a  feditious  and  trea- 
"fonable   Paper   intitled   The   North   Briton    N°.  45.  Saturday 
"  April  23.    1763.   printed   for   G.    Kearfey  in   Ludgate   Street 
"  London;   And  them  or  any  of  them  having  found,  to  apprehend 
"  andfeize,  together  ivith  their  Papers,  and  to  bring  in  fafe  Cul- 
"  tody  before  Me,  to  be  examined  concerning  the  Premilfes  and 
"  further  dealt  with  according  to  Law.      In  the  due  Execution 
"  whereof.  All   Mayors,   Sheritfs,  Juftices  of  the  Peace,   Con- 
*'  ftables,  and  all  other  his  Majefty's  Officers  Civil  and  Military, 
"  and  loving  Subjedts  whom  it  may  concern,  are  to  be  aiding  and 
"  aflifting  to  You,  as  there  Ihall  be  Occafion.     And  for  your  fo 
'*  doing,   this  fliall  be  your  Warrant.     Given  at  St.  'James's,  the 
"  26th  Day  of  ylpril  1763,  in  the  Third  Year  of  his  Majefty's 
"  Reign.     Dunk  Haljax.     To  Nathan  Carrington,  'John Money, 
"   James  IVatfon,   and   Robert   Blackmore,    four  of  his    Majefty's 
"  Meifengers  in  Ordinary,"     And  it  was  further  proved  on  Be- 
half of  the  faid  Defendants,   "  that  leveral  of  the  like  Warrants 
"  had  been  granted,  at  different  Times  from  the  Time  of  the 
"  Revolution  to  the   prefent  Time,  by  the  principal  Secretaries 
"  of  State,  and  had  been  executed  by  the  Meifengers  in  Ordi- 
"  nary,  for  the  Time  being ;   And   that  the   Paper  in   the  fud 
"  Warrant   defcribed   was   the  faid   Paper  fo  printed  and  pub- 
"  liftied  as  aforefaid  ;   And  that  the  Warrant  aforeiaid,  before  the 
"  committing  of  the  luppofed  Trefpafs,    to  wit,  on   the  26th 
•"  Day  oi  April  aforefaid  in  the  Year  of  our  Lord  1763,  was  de- 
"  livered  to  the  Defendants,   to  be  executed;"  and  "  that  they 
Pakt  IV^  Vol.  III.  6  P  "  were 
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**  were  then  three  of  his  Majefly's  Meffengers  in  Ordinary,  and  ftill 
*'  are  fo."  It  was  alio  proved,  on  their  Behalf,  that  for  forty  Weeks 
*'  and  upwards  next  before  the  illuing  ©f  the  aforefaid  Warrant,  cer- 
**  tain  Weekly  Compofitions  intitled  The  North  Briton  had  been 
**  printed  and  publilhed  on  Saturday  in  every  Week ;  and  that 
**  the  aforefaid  Paper  intitled  The  North  Briton  N  .  45.  Satur- 
*'  day  April 22'  1763.  defcribed  in  the  faid  Warrant,  being  One 
■**  of  the  faid  Weekly  Compofitions,  was  printed  and  publiflied 
<*  before  the  iffuing  of  the  faid  Warrant,  to  wit,  on  the  23d 
"  Day  oi  April  1763  ;  And  that  after  the  ilTuing  of  the  above- 
■*'  mentioned  Warrant,  and  before  the  committing  of  the  faid 
*'  fuppofed  Trefpafs,  to  wit,  on  the  28th  Day  of  ^/>r/7  in  the 
**  Year  aforefaid,  the  Defendants  were  informed  by  Nathan  Car- 
**  rington.  One  Other  of  the  Meffengers  in  the  faid  Warrant 
*'  named  and  One  of  the  Perfons  to  whom  the  laid  Warrant  was 
*<  direded.  That  from  the  Information  he  had  received  He  was 
**  of  Opinion  that  the  laid  Dryden  Leach  who  then  and  long  be- 
"  fore  was  and  ftill  is  a  Printer  in  the  City  of  London  aforefaid, 
*•  was  the  Printer  of  the  laid  Weekly  Compofitions  intitled  The 
«'  North  Briton ;  For  that  He  the  faid  Carrington  had  been  in- 
*'  formed  that  One  Mr.  Wilkes,  a  Perfon  fuppoled  to  be  the  Au- 
**  thor  of  the  faid  Weekly  Compofitions,  had  been  feen  fre- 
*'  quently  to  go  into  the  laid  Mr.  Leach's  Houfe,  and  that  an 
"  Old  Printer,  whofe  Name  he  the  faid  Carrington  did  not  men- 
*'  tion  to  the  Defendants,  had  told  Him  that  the  faid  Mr.  Leach 
*'  was  the  Printer  of  the  faid  Compofitions ;  And  that  thereupon 
**  the  Defendants  took  to  their  Ailiftance  a  Conllable,  and  with 
■*'  the  Conllable  entered  Leach's  Dwelling-Houfe  (the  Door  be- 
"  ing  open)  to  fearch  for  the  faid  Leach  and  his  Books  and  Pa- 
**  pers,  and  to  bring  Him  together  with  his  Books  and  Papers 
-*•  in  fafe  Cuftody  before  the  faid  Earl  of  Halifax,  to  be  examined 
**  concerning  the  PremilTes  and  to  be  further  dealt  with  accord- 
"  ing  to  Law;  And  upon  that  Occalion  did  fearch  the  faid  Houfe, 
-**  and  necelTai-ily  continued  therein  for  the  faid  Space  of  four 
**  Hours."  And  it  was  further  given  in  Evidence  and  proved, 
on  the  Part  of  the  faid  Defendants,  "  That  upon  that  Search,  the 
"  Defendants  did  find  Leach  in  the  liiid  Houfe,  and  did  alio  then 
"  fnd  a  jiewly-printed  Sheet  containing  a  Copy  of  One  of  the  faid 
*•  Weekly  Compolitlons,  intitled  The  North  Britain  N  .  i.  and 
"  Part  of  a  Copy  of  another  of  the  faid  Weekly  Compofitions, 
**  intitled  The  North  Briton  N".  2:  Which  Sheet  was  printed  by 
*'  the  laid  Dryden  Leach."  And  it  was  further  proved,  "  that 
"  the  faid  Dryden  Leach  did  alfo  print  One  of  the  faid  Weekly 
♦'  Compofitions,  intitled  The  North  Britain  N".  26.  And  the 
*'  Defendants,  with  the  Affillance  of  the  Conllable,  did  feize 
"*'  and  take  into  their  Cullody  the  faid  Dryden  Leach,  in  order  to 

"  bring 
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"  bring  Him  in  fafe  Cuftody  before  the  faid  Earl  oi  Halifax,  to 
,"  be  examined  concerning  the  Premifles  ;  and  on  that  Occafioa 
"  did  keep  and  detain  Plim  in  their  Cuftody  for  the  Space  of 
<*  four  Days ;   At  the  End  of  which  Time,   it  appearing  by  the 
"  Examinations  of  divers  Perfons  then  taken,  touching  the  Au- 
"  thor  Printer  and  Publi(her  of  the   faid  Paper,    that  the  faid 
♦'  Dryden  Leach  was  ?7ot  the  Author  Printer  or  Publilher  thereof, 
"  the  Defendants,  by  the  Command  of  the  faid  Earl  of  Halifax, 
"  releafed  and  dfcljarged  Him  from  that  Imprifonment  i  But  the 
"  faid  Dryden  Leach  was  never  carried  before  or  examined  by  the: 
"  faid  Earl  of  Halifax.     And  that  the  entering  the  Houfe  of  the 
"  faid  Dryden  Leach,  and  fearching  the  fame,  and  taking  into  and 
<*  detaining  in  their  Cuiiody  Him  the  faid  Dryden  Leach  in  the 
"  Manner  and   on   the  Occalion  herein   before  ftated,  were  the 
"  Whole  of  the  Trefpafs  Alfault  and  Imprifonment  committed  by 
"  the  faid  Defendants  or  Any  of  them."     But  it  was  proved  on 
the  Part  of  the  faid  Dryden  Leach,  "  That  He  was  not  the  ^u~ 
"  thor  Printer  or  Publijloer  of  the  faid  Paper  intitled  The  North 
"  Briton  N°.  45.    in  the  faid  Warrant  mentioned,  nor  of  any 
"  other  Numbers  of  the  faid  Weekly  Compofitions,  except  as 
"  before  ftated."     Whereupon   the  Counfel  for  the  Defendants 
infilled  before  the  faid  Chief  Juftice,  that  the  faid  feveral  Matters 
fo  produced  and  given  in  Evidence  on  their  Part  as  aforefaid  were 
fificient  and  ought  to  be  admitted  and  allowed  as  decifve  Evidence 
to  intitle  them  to  the  Benefit  of  the  Statute  of  24  G.  2.   intitled 
"  An  Aft  for  rendering  Juftices  of  the  Peace  more  fafe  in  the 
"  Execution  of  their   Office,  and  for  indemnifying  Conftables 
*•  and  Others  adling  in  Obedience  to  their  Warrants;"  And  that 
therefore  the  faid  Dryden  Leach  ought  to  be  barred  of  his  afore- 
faid  Adion,  and  the  faid   Defendants  acquitted   thereof.     And 
thereupon  the  faid  Defendants,  by  their  Counfel   aforefaid,  did 
then  and  there  pray  of  the  faid  Chief  Juftice  to  admit  and  allow 
the  faid  Matters  and  Proof  fo  produced  and  given  in  Evidence  for 
the  faid  Defendants  as  aforefaid)  to  be  conclufive  Evidence  to  inti- 
tle the  laid  Defendants  to  the  Benefit  of  the  Statute  aforefaid,  and 
to  bar  the  faid  Dryden  Leach  of  his  Adion  aforefaid.     But  to 
this,  the  Counfel  for  the  Plaintiff  then  and  there  infilled  before 
the  Chief  Juftice,  that  the  Matters  and  Evidence  aforefaid  fo  pro- 
duced and  proved  on  the  Part  of  the  Defendants  as  aforeiaid,  were 
not  fufficient,  nor  ought  to  be  admitted  or  allowed  to  intitle  the 
fiid  Defendants  to  the  Benefit  of  the  Statute  aforeiaid,  or  to  bar 
the  laid  Dryden  Leach  of  his  aforefaid  Adion  ;   And  that  neither 
the  laid  Defendants  or  Any  of  them,  nor  the  faid  Earl  oi  Hali- 
fax, were  or  was  within  the  Words  or  Meaning  of  the  Statute 
made  in  the  Seventh  Year  of  his  late  Majefty  King  James  the 
FirJ},  intitled  "  An  Ad  for  Eafe  in  pleading  againlt  troublelbme 
"  and  contentious  Suits  profecuted  againll:  Jultices  of  the  Peace, 
I  "  Mayors, 
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**  Mayors,  Conftables,  and  certain  other  his  Majefty's  Officers, 
"  for  the  lawful  Execution  of  their  Office  ;"  nor  of  the  Statute 
made  in  the  fwenty-jlrjl  Year  of  the  Reign  of  the  fame  late  King, 
intitled  *'  An  Aft  to  enlarge  and  make  perpetual  the  Ad  made 
*'  for  Eafe  in  pleading  againfl:  troublefome  and  contentious  Suits, 
*«  profecuted  againft  Jufticcs  of  the  Peace,  Mayors,  Conftables, 
•*'  and  certain  other  his  Majefty's  Officers,  for  the  lawful  Execu- 
*'  tion  of  their  Office,  made  in  the  feventh  Year  of  his  Majefly's 
**  mofl  happy  Reign ;"  nor  -of  the  faid  Statute  made  in  the 
trocnty -fourth  Year  of  the  Reign  of  his  late  Majefty  King  George 
the  Second;  nor  in  any  wife  intitled  to  the  Benefit  of  any  of  thofe 
Statutes.  And  the  Counfel  for  the  faid  Drydcn  Leach  further 
infilled,  that  the  Seizure  and  Imprifonment  of  the  faid  Dryden 
Leach  were  not  made  and  done  in  Obedience  to  the  faid  JVarrant; 
nor  had  the  faid  Defendants  or  Any  of  them,  in  that  Bshalf,  any 
Authority  thereby.  And  the  ia\A  Chief  Jujlice  aid  then  and  there 
declare  and  deliver  his  Opinion  to  the  Jury  aforefaid,  "  That  the 
*'  laid  feveral  Matters  fo  produced  and  proved  on  the  Part  of  the 
"  Defendants  were  aot,  upon  the  whole  Cafe,  fufficient  to  bar 
"  the  faid  Dryden  Leach  of  his  aforefaid  Ad;ion  againft  them"; 
and,  "iSjith  that  Opinion,  left  the  lame  to  the  faid  Jury.  Where- 
upon the  faid  Counfel  for  the  faid  Defendants,  did  then  and 
there,  on  Behalf  of  the  faid  Defendants,  except  to  the  afore- 
j'aid  Opinion  of  the  faid  Chief  Juflice  j  and  infifled  on  the  faid 
feveral  Matters  and  Proofs  as  an  abfolutc  Bar  to  the  aforefaid 
Adion,  by  virtue  of  the  lafl  mentioned  Statute.  And  inalmuch 
as  the  faid  feveral  Matters  lb  produced  and  given  in  Evidence,  on 
the  Part  of  the  laid  Defendants,  and  by  their  Counfel  aforefaid 
objeded  and  inliffed  on  as  a  Bar  to  the  Adion  aforelaid,  do  not 
appear  by  the  Record  of  the  Verdid  aforefaid,  the  faid  Counfel 
for  the  aforelaid  Defendants  did  then  and  there  propofe  their  afore- 
faid Exception  to  the  Opinion  of  the  faid  Chief  Juilice,  and  re- 
quefedtht  faid  Chief  Juftice  io  put  his  Seal  to  this  Bill  of  Excep- 
tion containing  the  faid  feveral  Matters  fo  produced  and  giveu  in 
Evidence  on  the  Part  of  the  faid  Defendants  as  aforefaid,  accord- 
ing to  the  Form  of  the  Statute  in  fuch  Cafe  made  and  provided: 
And  thereupon  the  aforefaid  Chief  Jul! ice,  at  the  Requeft  of  the 
faid  Counfel  for  the  abovenamed  Defendants,  did  put  his  Seal  to 
this  Bill  of  Exception,  purfuant  to  the  aforefaid  Stiitute  in  fuch 
cafe  mcule  and  provided,  on  the  tenth  Day  oi  December  ^^ovc^iii^^, 
in  the  faid  fourth  Year  of  the  Reign  of  his  faid  prefent  Majefty. 


C.  PRATT. 


And   hereupon  the  faid  John  Money,   "fames  Watfon  and  Ro- 
bert Blackmore  lay,   that  in  the  Record  and  Proceedings  aforefaid, 

and 
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and  alfo  in  the  Matters  recited  and  contained  in  the  uid   Bill  of 
Exceptions,  and  alfo  in  giving  the  Verdift  npon  the  faid  Ilfue 
between  the  Parties  aforefaid  firO  above  joined,  and  ahb  in  giving 
the  Judgment   aforefaid,  there  is  manifeft  Error,  in  this,  I'hiit 
the  faid  Chief  Juftice  before  whom  &c,  at  and  upon  the  Trial  of 
the  faid  Iflue  between  the  Parties  aforefaid  firft  above  joined,  did 
declare  and  deliver  his  Opinion  to  tlie  fury  aforefaid,   "  That  the 
"  faid  feveral  Matters  mentioned  in  the  faid  Bill  of  Exceptions, 
'•  and  fo  as  aforefaid  produced  and  proved  on  the  Part  of  the  faid 
"   "^John  Msncy,   'James  Wat for^,  and  Robert  Blackinore,  wevQ  not, 
"  upon  the  whole  of  the  Cafe,  fufficient  to  bar  the  faid  Dryden 
"  Leach   of  his  Aftion  aforefaid  againft  them";  and,  ivith  that 
Opinion,  left  the  fame  to  the  Jury.     There  is  alfo  Error  in  this. 
That  by  the  Record  aforefaid  it  appears  th^Ji  x\\q  Verdici  aforefaid 
was  given  upon  the  faid  Ilfue. firft  above  joined,  ycr  the  faid  Dty- 
den  Leach,  againjl  them  the  faid  "John  Money  James,  Watfon,  and 
Robert  Blacbnore:  Whereor?,   by  the  Law  of  the  Land,  the  Ver- 
did  on  tliat  IlTue  ought  to  have  been  givenycr  the  faid  John  Mc- 
ney,  James  IVatJbn  and  Robert  Blackmorc,  againjl  the  laid  Dryden 
Leach.     There  is  alfo  Error  in  this.  That  it  appears  by  the  Re- 
cord aforefaid,   that  Judgment  in  Form  aforefaid  was  given  for 
the  laid  .jDrj/^/t';?  Leach,  agai/JI  them  tht  faid  John  Money,  James 
Watfon,  and   Robert  .BlaGkmore :    Whereas,   by  the  Law   of  the 
Land,   the  Judgment  aforefaid  ought  to  have  been  given  for  them 
the  faid  John  Money,  J-ames  Watjhn,  and  Robert  Blackmore,  againft 
the  faid  Dryden  Leach.     And  the  laid  John  Money,  James  Wat- 
fon and  Robert  Blackmore  pray  that   the  Judgment  aforefaid,   for 
the  Errors  aforefaid,  and  others  in   the  Record  and  Proceedings 
aforefiid,  may  be.reverfed   annulled  and   altogether  had  for  No- 
thing ;   And  that  they  may  be  rellored  to  All  which  they  have 
loft  by  Occafion  of  the  Judgment  aforefaid  (5c, 

And  hereupon,  the  (^iid^Dryden  Leach,  in  his  proper  Perfoa, 
•voluntarily  comes  here  into  Court,  and  prays  Leave  to  rejoin  to 
the  Errors  aforefaid,  before  our  Lord  the  King,  until  on  the  Mor- 
row of  the  Holy  'Trinity,  wherefoever  &"<:.•   And  he 'hath  it  Gfr. 
I'he  fame  Day  is  given  to  the  laid  J.  M.  J-  W.  and  R.  B.     At 
■-which  Day  come  the  Parties  aforeiaid  in   their  proper  Perfons : 
And  the  fiid  Dryden  Leach  fays   "  that  there  is  not,  either  in  the 
■"  Record  and  Proceedings  aforefaid,  or  in  the  Matters '  recited 
'*'  and  contained  in  the  faid  Bill  of  Exceptions,  or  in  giving  the 
**  Verdid:  aforefaid,  or  in  the  Judgment  aforefaid,  any  Error  ;" 
■and  prays  that  the  Court  here  may  proceed  to  the  Examination  as 
vwell  of  the  Record  and  Proceedings,  as  of  the  Matters  aforefaid 
above  alligned  for  Error;   And  that  the  Judgment  aforefaid  may 
be  affirmed  in  all  Things. 

Part  IV.  Vol,  in.  6  Q^  This 
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This  Case  was  firfl  argued  on  Tuefday  the  i8th  of  June  laO, 
by  Mr.  Solicitor  General  De  Grey  for  the  Plaintiffs  in  Error  ;  and 
by  Mr.  Dunning,  for  the  Defendant  in  Error. 

Mr.  De  Grey  divided  his  Argument  into  three  Points. — 

ifl.  The  Defendants  had  a  Right  to  plead  the  General  Ifibe, 
and  to  give  the  fpecial  Matter  in  Evidence,  under  7  J'^c.  i.  c.  c: 
Or,  in  other  Words,  Lord  Halifax,  the  Secretary  of  State,  wns 
a  juftice  of  Peace,  within  the  Intention  of  that  Ad:. 

2dly.  The  Evidence  was  fufficient  to  intitle  the  Defendants  to 
a  Verdidl.  Which  will  take  in  both  the  Validity  of  the  IVarrant 
itfelf,  and  the  Manner  of  executing  it. 

3dly.  They  were  alfo  intitled  to  a  Verdift  within  the  Meining 
of  24  G.  2.  c.  44.  the  Plaintiff  not  having  obferved  the  Terms  re- 
quired by  it. 

Firfl  Point — Before  the  Statute  of  7  fac.  f.  5.  a  Matter  of 
fpecial  Juftilication  could  not  be  given  in  Evidence  by  a  Juflice 
of  Peace,  upon  the  General  IfTue  pleaded  by  Him. 

The  Queflion  is — Who  were  fneant,  in  that  Adt  of  Parliament, 
by  fufices  of  the  Peace. 

Some  Perfons  were,  from  ancient  Times,  fo,  by  Office;  fome 
are  fo  by  fpecial  Commif^ion  j  fome,  by  Corporation-Charters; 
fome,  by  Tenure;  fome,   by  Prefcription. 

In  the  Time  of  Edivard  the  Third,  other  Perfons  were  autho- 
rized to  adl  within  particular  Diflridts. 

But  the  Great  Officers  of  State  had  the  Jurifdidion,  as  inci- 
dent to  their  Offices.  So  had,  in  fome  Degree,  Coroners  and 
other  inferior  Officers. 

The  Secretaries  of  State  muft  have  had  it  as  incident  to  an  Of- 
fice, lb  anciently  as  to  be  cosval  with  the  Crown  itlclf. 

•  V.  Artie.        A  Statute  in   Edivard  the   Firfl's   Reign   fays  *  "  Dcfouth  le 

fuper  Char-  <<  Petit  Scale,  ne  ilfera  delbrmes  nul  Briefe  que  touche  le  Com- 

c.  6.       '    '"  nion  ley."     And  Lord  Coke,  in  his  Comment  upon  it,  in  his 

2  Injl.  556.  calls  it   the  Signettwn,  the  King's  Signet,  which  at 

the  making  of  that  Statute  the  King  had;  and  fays—"  This  Scale 

"  is 
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*♦  is  ever  in  the  Cull:ody  of  the  principal  Secretary:   And  there 
"  be  four  Clerks  of  the  Signet  attending  on  Him." 

This  Seal  is  as  ancient  as  the  Crown;  and  the  Officer  that 
keeps  it,  as  ancient  as  the  Seal  itfclf :  And  He  is  an  Officer  well 
known,  and  recognized  by  many  Adls  of  Parliament ;  And  the 
King's  Warrants  are  counterligned  by  Him. 

In  Cafes  of  'Trenfon,  and  of  FeloJiy,  the  Courts  of  Law  recog- 
nize his  Authority:  And  there  is  equal  Reafon  for  it,  in  Cafes  of 
Mifdemeaiioiir ;  which  equally  affedl  Government,  and  dillurb  the 
public  Peace. 

A  feditious  Libel  is  an  Offence  againft  Government  and  the 
public  Peace;  and  effedually  undermines  Government. 

A  Secretary  of  State  is  a  Centinel  for  the  public  Peace  :  It  is 
his  Duty  to  prevent  the  Violation  of  it,  and  to  bring  the  Offen- 
ders to  Juftice ;  and  it  is  neceffary  that  He  ffiould  be  inverted 
with  this  Power,  in  order  to  enable  Him  to  execute  this  his 
Duty. 

The  Cafe  of  i^^.v  v.  Keiidal  and  Roe,   i  Salk.  347.*  has  fettled*  v.  5  Mod. 
this  Point,  as  to  Trcafon  :   For  it  was  there  holden  *'  that  Secre- 7^- S- C.  and 


State  Trials, 
,  -  .  Vol.  4..  p. 

"  Conlervators   of  the   Peace  did  at  Common  Law;  and  that  it  854.  and 


"  taries  of  State  might   commit   for   SLifpicion   of  Treafon,    as  y^]'_^    ' 

t.  e       f^ /"* A -  C       ^1_    _         Ti   _    _    _  1*1  .       i"^  T  11'  T       r 


"  was  incident  to  the  Office,  as  it  is  to  the  Office  of  Juftices  of  ^""'"'jj^: 
"  Peace,  who  do  it  ratione  OJpcij."     And  the  Commitment  to  a  -\\]^_  skinner 
Meire}is;er  was  there  holden  good.  596.  and  1; 

^  Mod.  82. 

In  the  Cafe  of  the  ^leen  v.  Derby,  B.  R.  1709.  10  Ann.  ■\- \  Fortefcue'i 
for  publilliing  a  fcandalous  and  feditious  Libel  called  the  Obfer-  '^'^P-  H°- 
vator— Thetwo  Points  abovementioned  were  admitted  by  Mr. 
I,cchmere,  who  was  Counfel  for  the  Defendant.  He  agreed  the 
Power  of  a  Secretary  of  State  to  commit  for  Treafon  or  Felony; 
and  that  a  Meffenger  was  a  proper  Officer.  And  in  that  Cafe, 
the  Court  held  the  Warrant  good  and  legal. 

In  the  Cafe  of  Rex  v.  Earbtay,  M.  7  G.  2.  1733,  who  was 
arreted  and  committed  by  Warrant  from  a  Secretary  of  State  i 
and  his  Papers  feized,  which  he  applied  to  have  reitored ;  Lord 
Hardwicke  held,  that  they  could  not  be  reftored,  in  a  fummary 
Way,  on  Motion.  The  Warrant  there  was  "  to  fearch  for  the 
"  Papers,  and  to  bring  the  Author  before  the  Secretary  of  State." 

The  Statute  of  i  £.  3.  enafts,  *'  for  the  better  keeping,  and 
"  Maintenance  of  the  Peace,  Good  Men  and  lawful  Ihall  in  every 
"  County  be  affigned  to  keep  the  Peace."     So,  4£.  3.  c.  2. 

I  The 
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The  18  E.  3.  Jlat.  2.  c.  2.  is  the  firflSatute  that  gives' the  Ju- 
dicature of  hearing  and  determining.    34  E.  3.  c.  5.  enlarges  their 
iV.  Stat.  I. 'Powers.     The  2  H.  5.  c  4.  J  cal/s  them  by  the  exprefs  Name  of 
Jut'zV"'^"  y^f/?'"'^''-^  of  the  Peace."     Their  Commilfion   impowers  Them 
^    ''*""': to  keep  the  Peace;  And  alfo  contains  a  diJiinSi  Glauie  "  to  hear 
"  and  determine." 

•Tlierefore,.  the  old  Confervators  of  the  Vezct  JlUl remain  :  They 
have ..aJfo. Power  to  hear  and  determine  as  Juftices.  They  are 
Wardens  of  the  Peace  too,  by  their  Commifi'.on,  as  well  as  by 
Common  Law:  And  they  may  likewile  by  the  Common  Law, 
without  any  fpecial  Commiffion  or  Warrant,  ufe  Force  to  fup- 
..-prefs  Rebels.     For  which  laftAffertion,  he  cited.A>/j'«^  76. 

The  Statute  of  7  'W/c.  i.e.  5.  (about  pleading  the  General  Ifiue,) 
vHieans  ,to  protetfl  ^//  that  adl  a3  Confervators  or  Wardens  or  Juf- 
tices of  the  Peace,  as  well  as  thofe  .that  aft  .under  ipecial  .Co/fh- 

■  7niJ]io7is. 

The  Adl  of  2  P/6.  £?  M.  c.  10,  (relating  to  Corporation-Juf- 
tices)  calls  them  "  Commijjioners  for  the  Confervation  of  the  Peace." 
"Jiijlice  of  Peace  is  not  a  ftrldl  technical  Name  :  They  may  be  cal- 
led Ciijlodcs  pacts.  In.zRoI.  Abi-.  9.5.  Title,  yujiices- de  Peace,  it 
is  faid,  "  that  an  Indidment  taken  before  them,  naming  them 
■*'  Cujlodcs  facts,  and  not  ''jujlices  of  the  Peace  (as  the  Statute 
"  names  them)  is  a  good  Indiftment:  For  it  is  All  One."  It  is 
not  material  hoiv  the  Appointment  is  made.  The  Statutes  mean 
to  include  All  Confervators  of  the  Peace:  They  may  All  now 
plead  the  General  Iffue,  and  give  the  fpecial  Matter  in  Evidence. 
The  Aft  of  7  y.  \..c.  5.  docs  not  indeed  extend  to  any  Juftices 
fitting  in  Sejians:  It  only  extends  -to  Them. in  xhtiir  Jingle  Jurif- 
jdiftion. 

The  Statute  of  11  H.  6.  c.  6.  *'  that  Suits  and  Proceffes  be-^ 
•"..fore  Juftices  of  the  Peace  (hall  not  be  difcontinued  by  new 
*'  Commilhoners,"  is  no  Exception  to  this  Rule :  Neither  is 
2  H.  5.  Jlaf.  1.  f.  4.  §  2.  *'  that  Juftices  of  the  Peace  of  the 
*'  Quorum  fhall  be  refiant  in  their  Shire  j  (except  Lords  named 
"  in  the  Commiirioc,  Cifr.  &f.") 

Afts  of  P'arliament  fliall  be  taken  with  Latitude,  and  extended 

to  Cafes  within  the  fame  Reafon  and  calling  for  x\\z  fame  Remedy. 

.Flowd.  366.   Ld.  Zoiich's  Cafe.     Co.^Litt.  2.^.  b.      10  Co.  iO}.b. 

.Beatifdge's  Cafe.     Plowd.  i^j.  Ijlon  v.  Stiidd.     Plo-ivd.  36.  Piatt 

Y.    'The   Sheriff's  of  London.      Bro.  Parliament  20.      IVenticortlj  s 

I  €^'ce  of  Executors  tj.     Sir  T.  fanes  bz.     Plununerv.Whitchcot. 

The 
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The  Rule  about  *'  feveral  Particulars  of  an  inferior  Nature 
*'  being  enumerated,  excluding  thofe  that  are  of  a  higher  Na- 
*'  ture  and  not  enumerated,"  will  not  hold  here.  This  A&.  is 
not  done  as  a  higher  OtScer  j  but  only  as  <?  Jujlice  of  Peace. 
The  Bifbop  of  Norwich  being  named  extended  to  all  Bifliops : 
So  the  Warden  of  the  Fleet  being  named,  extends  to  all  Gaolers, 
In  Moore  845.  Phelps  v.  Winchcombe,  it  was  refolved  "  that  a 
"  Deputy  Conftable  may,  by  the  Equity  of  the  Statute  of  7  'J, 
*'  I.  f.  5,  plead  the  General  Iffue." 

Perfons  adling  for  Prefervation  of  the  public  Peace  ought  to  be 
protedled :  And  thefe  old  Confervators  of  it  are  more  reafonably 
intitled  to  ProteAion,  than  other  Perfons  are. 

Second  Point — If  the  fpecial  Matter  may  be  given  in  Evidence, 
then  the  Queftion  will  be  "  Whether  this  Matter  given  in  Evi- 
'«'  dence  would,  if  It  had  been  pleaded,  amount  to  a  Jujiiflcation." 

It  is  objeded^  "  that  the  Warrant  is  Jiot  legal ;  and  that  it  was 
"  ill  executed." 

ifl.  As  to  the  Warrant  itfelf — No  fuch  Ad:ion  has  €ver  been 
brought  upon  thefe  Warrants,  by  Perfons  apprehended  by  virtue 
of  them:  Or,  at  leaft,  there  is  none  upon  Record. 

It  is  faid,  *■*  that  this  Warrant  is  too  extenjivein  the  Defcription 
■**  of  the  Perfon  :  And  that  it  has  been  abufed." 

Anfwer — The  Power  is  }20t  illegal :  And  the  Abufe  of  it  is  no 
Objedion  to  the  Warrant  itfelf.  Such  Warrants  are  agreeable  to 
lojig  PraElicc  and  Vfage. 

Whatever  the  prefcnt  Determination  may  be,  i:5  point  of  Law, 
It  will  be  in  the  Breaft  of  the  Legijlaturc  to  let  it  rigiit. 

In  the  Beivdhy  Cafe,  reported  i  Peere  IPilliaJJis  207.  (Regina 
V.  hallivos  (Sc  of  BewdleyJ  A  Conllrudion  of  an  Act  of  Parlia- 
ment contrary  to  the  Words  of  it  was  allowed,  founded  upon 
■only  k\tn  Years  Pradice.  In  Comberb.  342.  T'he  India  Cotripany 
V.  'Skijiner — where  the  Warrant  was  granted  before  any  Default; 
Holt  faid,  "  that  the  Pradice  having  been,  in  cafe  of  Taxes,  to 
•"  grant  a  conditional  Warrant  to  dilfrain,  Cornvmiiis  Error J'acit 
"  Jus." 

The  Power  of  Juftices   of  Peace  "  to  commit  before  Indid- 

"  mcnt,"  Hands  fiipported  only  by   Pra5lice  and  Ujagc.     In  6 

Part  IV.  Vol.  Ill,  6R  '      Mod. 
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Mod.  178.  Regina  v.  Tracy,  Holt  Ch.  J.  fays,  "  Formerly,  none 
"  could  be  taken  up  for  a  Mifdemeanor,  till  Indiftment  found  : 
"  but  now  the  Pradtice  all  over  E/z^Aj;;^  is  otherwife."  And^^r 
Hale,  "  That  Praftice  is  become  a  Law."  So  likewife  has 
Ufage  and  Pradlice  eftabliihed  Accciams,  ^o  minus.  New  Trials, 

The  greateil:  Judges  have  bailed  Perfons  taken  up  upon  thefe 
Warrants  j  And  they  have  not  been  objeded  to,  by  either  Courts, 
or  Counfel  of  the  greatefl  Eminence:  Whereas,  if  they  were  not 
legal,  the  Perfons  apprehended  upon  them  ought  to  have  been 
difcharged.  For  which  he  cited,  i  Hales  Hijl.  P.  C.  578.  The 
Court  will  not  make  Orders  upon  illegal  Warrants :  Confequently, 
They  faw  no  Objedion  to  them.  Even  the  greatefl  Friends  to 
the  Revolution  have  not  objefted  to  thefe  Warrants.  From 
whence,  it  mull  be  inferred,  that  no  Objeftion  lies  againfl:  them. 

On  6  July  1641,  in  the  Cafe  of  Sir  Johi  Elliott,  Cr.  The 
Houfe  of  Commons  refolved,  that  it  was  a  Breach  of  Privilege: 
i3ut  They  did  not  vote  it  illegal. 

Lord  Hardwicke,  in  Earbuiys  Cafe,  only  faid  "  He  would 
*•  not  then  determine  it." 

In  Treajon,  It  will  fcarce  be  objefled  to ;  nor  in  Felony. 

In  Mils  Bla?idys  Cafe,  Her  Bureau  was  broken  open ;  and  her 
Papers  feized;  and  given  in  Evidence. 

Indecent  Prints  or  Books  may  be  feized  by  a  Magiflrate ;  And 
tliey  often  have  been  fo. 

Evidence  taken  from  Felons  or  other  Criminals  may  be  pro- 
duced againll  them;  though  a  Criminal  fliall  not  be  compelled  to 
produce  fuch  Evidence  againjl  HimJ'clf. 

It  is  faid  "  that  this  Warrant  is  illegal,  becaufe  it  is  general,  to 
■**  take  up  the  Author,  Printer,  or  Publilher."  But  It  is  legal  to 
iffue  and  execute  a  Warrant  againft  a  Perfon  unknown,  but  only 
dcfcribed.  Indeed  the  Magiflrate  iffues  it,  and  the  Officer  muft 
•execute  it,  at  their  Peril.  And  though  the  Warrant  includes 
feizing  the  Papers,  yet  that  Part  of  it  has  not  been  executed: 
And  the  bare  Infertion  of  it  fliall  not  affcdl  the  Officer  who  exe- 
cuted the  other  Part  of  the  Warrant. 

The  Fads  are  thefe — A  Warrant  was  diredled  to  four  MefTen- 

gers:   Carrivgton,  One  of  them,  is  informed  "  that  Leach  was 

I  "  the 
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«'  the  Printer  J  and  that  the  reputed  Author  was  frequently  at 
"  Leac&'s  Houfe."  The  other  Three  acl  on  this  Information. 
And  this  Information  was  not  groundlefs :  For  they  found  a  Sheet 
of  another  Number,  wet  and  juft  printed.  They  take  him  up, 
and  carry  him  to  Lord  Halifax's  Office ;  who  was  not  then  at 
Leifure  to  examine  him;  But  when  He  did  examine  Him  (four 
Days  after,)  He  difcharged  Him.  Here  was  probable  Caiife  for 
taking  Him  up. 

A  Juftice  of  Peace  having  Jurifdidion,  may  grant  a  proper 
Warrant  on  probable  Caufe:  And  minifterial  Officers  (Conftables 
if'f.)  are  not  to  be  affecfled  by  the  Illegality  of  the  Warrant,  in 
other  Parts  of  it.  This  Warrant  was  executed  honeftly,  and  upon 
a  probable  Caufe. 

Third  Point — The  Plaintiff's  Adion  is  fufficiently  barred  by 
24  G.  2.  c.  44.  for  want  of  obferving  the  Terms  required  by  it. 
They  neither  proved  Notice,  as  the  3d  Sedion  requires;  nor  made 
the  Demand  required  by  the  6th  Sedion. 

The  Defendants  have  aded  in  Obedience  to  the  Warrant  of  a 
Magiftrate  who  is  a  Jurtice  of  Peace  within  the  Meaning  of  this 
Ad;  and  by  his  Order,  and  in  his  Aid. 

The  only  Doubt  is,  "  Whether  the  Adion  is  brought  for  any 
"  Thing  done  in  Obedience  to  the  Warrant ;  or  not." 

The  Defendants  have  obeyed  it,  to  the  befl  ot  their  Power. 

1  However,  as  they  have  aded  under  Colour  of  the  Warrant, 
meaning  to  obey  it,  They  are  not  anfwerable,  although  they  may 
have  erred  in  the  Execution  of  it.  They  are  proteded  by  this 
Ad,  if  they  have  aded  bond  fuie ;  even  though  the  Warrant  and 
the  Execution  be  illegal.  They  are  not  to  judge  of  arduous 
Points  of  Law  :  The  Statute  means  to  proted  them  from  it. 

2dly.  The  previous  Step  to  bringing  this  Adion  was  not  taken  ; 
■viz,  the  demanding  a  Perufal  and  Copy  of  the  Warrant,  and 
fhevving  a  Refufal  of  it. 

If  there  was  a  Fault,  or  Negligence,  or  Miftake  in  this  Pro- 
ceeding, the  Fault  was  in  the  Magiftrate :  There  was  none  in  the 
Officer  who  executed  it.  And  the  requifite  Steps  have  not  been 
taken,  in  order  to  maintain  the  Suit. 

Therefore  the  Plaintiff  is  barred  of  this  Adion. 

Mr, 
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Mr.  Dunning^  contra — for  Mr.  Leacb,  the  Plaintiff  below. 

The  firft  Queflion  is  "  Whether  this  be  a  Cafe  within  24  G. 
**  2.  c.  44:"  Which  Queftion  will  involve  the  Queftion  "  Whe- 
**  ther  it  be  within  the  Adts  of  7  y.  i.  c.  5,  or  21  J.  i,  c. 
*'   12. 

All  thefe  Statutes,  being  in  pari  materia,  muft  receive  the 
fame  Conftrudtion :  And  they  are  all  unapplicable  to  the  prefent 

Cafe. 

He  then  made  three  Sub-divifions  of  his  firft  Queftion:   •viz, 

I  ft.  Whether  Lord  Halifax,  being  Secretary  of  State,  is  a  Con- 
fervator  or  Juftice  of  Peace  within  the  true  Intent  aijd  Meaning 
of  the  Act  of  24  G.  2.  c.  44. 

2dly.  Whether  the  Defendants  are  Conftablcs,  Headboroughs, 
or  Ofhcers  ^c,  within  the  Intent  and  Meaning  of  that  Ad:. 

•^dly.  Whether  this  Adlion  is  brought  and  properly  purfued, 
within  the  true  Intent  and  Meaning  of  it ;  and  for  a  Matter  done 
in  Obedience  to  the  Warrant. 

.,fl^  Firft  Point — Lord  Halifax  is  not  a  fiiftice  of  Peace  within  24 

=G.  2.     He  is  not  fo  by  Commiffion:  He  is  not  fo,  as  incident  t9 
his  Offices,  either  of  Secretary  of  State,  or  of  Privy  Counfellor. 

But  it  has  been  faid  "  He  is  a  Confervator  of  the  Peace  ;  and 
**  therefore  within  the  Meaning  of  the  Ad." 

I  deny  the  Principle,  and  alfo  the  Conclufion.  I  admit  the 
Cafe  oi  Rex  v.  Kendal  and  Roe  ;  though  the  Reafons  of  it  do  not 
appear:  But  I  fubmit  to  the  Authority  of  it,  "  Th^t  a  Secretary 
*'  of  State  has  a  Power  to  commit  for  High  Treafon." 

Serjeant  Hanoiins's  Reafons  do  not  fupport  his  Affertion  :  And. 
I  deny  that  a  Secretary  of  State  is  a  Confervator  of  the  Peace.  He 
"has  only  a  Power  of  committing  for  High  'treafon,  as  Confer-i 
vators  of  the  Peace  had  in  other  Cafes  :  And  Kendal  and  Roe% 
Cafe  carries  it  no  farther.  The  Court  never  meant  to  refolve  any 
Thing  further. 

All  the  Crown-Writers  are  filenton  this  Subjed  of  a  Secretary 
■<of  State's  having  this  Jurii'didion.     None  of  them  even  hint  that 

2; 
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a  Secretary  of  State  is  a  Confer^aUr  of  the  Peace.     Staundford, 
'Fitz- Herbert,  Lambard,  &c  lay  no  fuch  Thing. 

^  Lambard  gives  the  Li/^  of  thofe  OfEcers  who  are  Conferva- *  y.  Lib.  i. 
■to  s  of  the  Peace :  But  there  is  no  Mention  therein,  of  Secreta-c.  3. 
ffies  of  State.     Serjeant  -f  Hawkins  copies  the  fame  Lift,  without  \  Lib.  2.  c. 
adding  Secretaries  of  State.  8.  S  z. 

There  is  no  Proof  or  Pretence  that  the  Confervatorn:iip  of  the 
Peace  is  incident  to  their  Office:  Nor  is  there  any  Uj'age,  to  fup- 
:port  fuch  a  Notion.  Their  Claim  of  a  Power  to  grant  fuch  War- 
rants as  the  prefent  One,  is  not  pretended  to  be  older  than  the 
Revolution. 

If  they  were  Juftices  of  the  Peace  or  Confervators  of  the  Peace, 
they  would  be  bound  to  execute  the  Powers  given  to  Juftices,  or 
refiding  in  Conftables  ;  and  they  would  be  fubjed  to  the  Control 
vof  this  Court. 

The  Offices  .are  different  in  Creation,  Confutation,  and  Exe- 
cution. 

The  very  Language  of  the  Warrant  fliews  that  the  Secretary  of 
State  did  Jiot  confider  Himfelf  as  a  Juftice,  Confervator,  or  Con- 
itable. 

This  Statute  is  not  to  be  extended  beyond  the  Letter  of  it:  It 
is  not  within  the  Maxims  or  Reafons  of  Extenfion  of  Adls  of 
Parliament. 

It  is  necefTary  to  confider  the  former  Statutes  of  7  y.  i.  c.  5. 
and  21  J' I'  c.  12:  (Both  of  which  he  rehearfed  and  obferved 
«ipon.) 

In  thefe,  there  is  no  Mention  of  Secretaries  of  State:  Nor  is 
there  any  Reafon  to  add  Others  not  there  enumerated;  the  ra- 
ither,  as  the  Enumeration  begins  with  Perfons  inferior  to  Secre- 
taries of  State,  Neither  is  there  any  Ground  to  imagine  that  the 
Legiilature  intended  to  include  Secretaries  of  State  within  their 
Provilion :  The  Preamble  fliews  rather  the  contrary.  The  Line 
'drawn  between  thofe  enumerated  and  thofe  omitted,  fliews  the 
fame  Thing.  The  Perfons  intended  to  be  proteded,  are  Perfons 
hwid  to  adt,  and  adling  for  the  public  Good,  without  Reward ; 
Bot  great  Officers  with  great  Salaries,  who  are  not  Lawyers  and 
are  not  bound  to  adl. 

Part  IV.  Vol.  III.  6S  The 
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The  Perfons  introduced  by  the  fecond  Aft  (Churcli -wardens, 
Sworn-Men,  Overfeers,  &?c,)  are  Perfons  within  the  Mifchief  of 
the  former :  Yet  even  T^hey  were  not  virtually  included  in  the 
former,  and  are  therefore  particularly  named  in  the  latter. 

This  latter  explanatory  Adl  omits,  neverthelefs,  to  name  Se- 
cretaries of  State.  But  Conftables  are  within  the  Letter  :  And  it 
extends  to  no  Others.  And  he  referred  to  4  In  ft.  175,  and  the 
two  Marginal  Notes  there ;  One  on  7  J.  c.  5.  and  the  Other,  on 
21  y.  c.  12, 

From  all  which  PremifTes  he  argued  that  thefc  Adls  of  Jac.  i. 
are  not  to  be  extended  beyond  the  Letter :  And  (fthty  were,  yet 
there  is  no  Reafon  to  extend  them  to  Secretaries  of  State,  as  not 
being  within  the  fame  Inconvenience. 

No  more  Reafon  is  there  to  extend  that  of  24  G.  2.  c.  44.  If 
the  Legiflature  had  fo  intended.  They  would  not  have  coiijincd  it 
to  Jiijlices  of  the  Peace,  a  Species  of  Magiftrates  well  known  and 
underllood  in  our  Law. 

So  much  for  the  noble  Lord. 

sdly.  As  to  the  Messengers — They  do  not  fall  within  the  Words 

or  Meaning  of  the  AQ.  o(  y  f.  i.  c.  5.  Which  is  confined  to 
Officers,  who  are  Perfons  known  in  our  Law,  and  bound  to  exe- 
cute the  Warrant  of  a  JuRice  of  Peace  ;  an  Office  of  Burthen, 
not  of  Profit;  and  incapable  to  diftinguirti  the  precife  Limits  of 
a  Jurifdidion. 

This  is  in  no  Refpedl  the  Cafe  of  the  King's  Mejfengers  in  Or- 
dinary ;  who  are  Perfons  iinknoivn  in  our  Law,  and  mere  Volun- 
teers in  executing  Warrants  of  Juflices. 

The  Words  "  other  Officers  &c"  mean  Borfliolders,  (fc;  Of- 
ficers oi  the.  fame  Sort  as  Conftables  andTithingmen;  JSfot  King's 
■Mefiengers:  Thrfe  Perfons  can  not  be  confidered  as  aiding  and 
affifling  the  Conftables.  The  Warrant  and  the  Fa(ft  are  quite  the 
Reverfe:  The  Conll:ables  are  direfted  to  afliil:  them.  They  do  not 
adl  under  the  Command  of  a  Juflice  of  Peace,  or  in  his  Afiift- 
ance. 

This  Warrant  is  not  under  the  Hand  and  Seal  of  a  Juflice  of 
J'eace.     Therefore  the  Aft  does  not  proteft  the  Defendants. 

Nor 
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Nor  is  the  Adt  done  in  Obedience  to  this  Warrant.     The        S'^'r- 
Warrant  was  *'  to  apprehend  the  Author,  Printer,  or  Pubhflier:" 
But  they  have   executed  it  upon  a  Perfon  who  was  7iot  the  Au- 
thor, Printer,  or   Publisher.      Confequently,    as   they   have  not 
ailed  under  it,   they  can't  be  proteftcd  by  it. 

It  is  'faid,  "  that  a  'Defcription  is  equivalent  to  naming  the  Per- 
"  Ibns;   and  that  here  is  a  fufficient  Delcription." 

But  the  Defcription  of  an  Gffence  is  no  Defcription  of  the  Fer- 
fon  offending:  And  this  is  only  a  Defcription  of  the  Offence. 

The  Obedience  to  the  Warrant  is  the  Condition  of  the  Protection 
which  the  A6t  gives  to  the  Officer.  Therefore,  the  Condition 
failing,  the  Frotediion  does  not  take  Place. 

Here  is  no  probable  Caufe,  nor  any  Reafon  for  juflifying  the 
0?iiccv  under  a  probable  Caufe.  It  is  not  like  the  Cafes  of  appre- 
hending 'Traitors  or  Felons.  Here  is  only  Information  from  One 
of  their  own  Body,  "  That  the  Author  of  the  Paper  had  been 
"  feen  going  into  Leach's  Houfe;  and  that  Leach  was  the  Prin- 
"  ter  of  the  Compofition  i?i  general;"  not  of  this  particular 
Paper. 

'  But  though  neither  this  Hearfay-Information  was  in  itfelf 
true ;  nor  would  the  Confequence  follow,  if  it  had  been  true ;  yet 
they  thereupon  arreft  and  imprifon  an  innocent  Man.  Therefore 
theje  Men  themfelves  are  to  anfwer  for  doing  this  :  Not  the  Per- 
fon who  iff'ued  the  Warrant.  The  Warrant  did  not  command 
nor  authorize  them  to  do  what  they  have  done.  It  is  necelfary 
for  them  to  fliew  an  ailing  in  Obedience  to  the  Warrant :  Other- 
wife  they  are  not  within  the  Protedlion  of  the  Adt.  In  Proof  of 
which,  he  cited  two  Cafes;  One,  by  the  Name  of  *  Z,^'H:y3;z  v.  *orD«Tt:/'S«, 
Clark  ;  and  the  other,  a  Norxoich-Czk,  where  a  Bailiff  had  exe-  qu- 
cuted  the  Warrant  out  of  the  proper  Jurifdidlion.  [V.  poft. 
1816.] 

Upon  thefe  Authorities,  upon  the  Reafon  of  the  Thing,  and 
upon  the  Words  of  the  Aft,  the  Officer  is  not  intitled  to  the  Pro- 
teftion  of  the  Aft ;  nor  needs  the  Juff:ice  be  made  a  Party,  but 
where  the  Officer  afts  in  Obedience  to  the  Warrant :  KQiiw^under 
Colour  of  it  only,  is  not  fufficient. 

•  Befides,  the  Party  apprehended  was  not  carried  before  Lord 
Halifax,  or  dealt  ivith  according  to  Law.  Surely,  this  was  the 
Aft  £)f  the  Officer .;  not  of  the  Perfon  who  figned  the  Warrant. 

And 
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And  110  Rcafon  is  given,  ftated,  pretended,  or  even  exifted,  why 
this  Matter  was  fo  tran faded.  Therefore  there  was  no  probable 
Caufe  or  Reafon  whereupon  to  ground  a  Jullification  of  this  their 
Conduil. 

So  that,  even  allowing  the  Secretary  of  State  to  be  a  Juftice  of 
Peace,  and  the  Officers  to  be  Conftables  ;  yet  the  Adtion  hes 
againft  the  Plaintiffs  in  Error,  who  have  adted  in  this  unjuftiiiable 
Manner. 

It  appears  therefore,  that  even  ^they  had  had  a  Defence  upon 
the  Merits,  they  bave  not  properly  pleaded  it.  However,  in  Fadt 
they  had  no  Defence  upon  the  Merits:  The  Plaintiff  Z,^^fy6  was 
neither  Author,  Printer,  nor  Publiiher  of  the  Paper;  nor  at  all 
within  the  Defcription  of  the  Warrant. 

But  The  Warrant  itfelf  is  illegal.  'Tis  againft  the  Author, 
Printer  and  Publillier  of  the  Paper,  generally,  without  naming  or 
defcribing  them  j  and  not  founded  on  any  Charge  upon  Oath^ 
It  is  alfo,   "  to  feize  his  Papers";   that  is.  All  his  Papers. 

No  "Jujlice  of  Peace  has  Power  to  \Sutfucb  a  Warrant.  There- 
fore Lord  Halifax  could  not  do  it  as  a  jujlicc  of  Peace.  Nor 
is  there  any  Pretence  of  Ufage  to  fupport  fuch  a  Claim  of  doing 
it  as  Secretary  of  State,  further  back  than  the  Revolution. 

It  lies  upon  lbc?n,  to  prove  their  Claim,  and  to  feio  their 
Authority. 

The  Practice  oi  :i particular  Magifrate  cxn  not  control  the 
Law.  Communis  Krror  is  not,  in  this  Cafe,  fufficient  to  make 
Law.  It  is  the  Duty,  and  it  is  therefore,  doubtlefs,  the  Incli- 
nation of  the  Court,  to  ilop  the  Mifchief,  affoon  as  it  is  com- 
plained of  to  them. 

If  "  Author,  Printer  and  Publifl.^er"  without  naming  any  par- 
ticular Perfon,  be  futlicient  in  fuch  a  Warrant  as  this  is  ;  it 
v>^ould  be  equally  fo,  to  iffue  a  Warrant  generally,  "  to  take  up 
"  the  Robber  or  Murderer  of  fuch  a  One."  This  is  no  Defcrip- 
tion of  the  Fcrfon;  but  only  of  the  OJfcnce :  It  is  making  the 
Officer  to  be  Judge  of  the  Matter,  in  the  Place  of  the  Perfon 
who  ijfues  the  Warrant.  Such  a  Power  would  be  extremely  mif- 
chievous,  and  might  be  produdtive  of  great  OpprelTion. 

To  ranfack  private  Studies  in  order  to  fearch  for  Evidence,  and 

even  without  a  previous  Charge  on  Oath,  is  contrary  to  natural 

fvfticc,  as  well  as  to  the  Liberty  of  the  SubjedT;:  And  it  is  as 

2  ufelefs 
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ttfekfs  as  it  is  cruel,  in  the  Cafe  of  Libels ;  Becaufe  it  Is  the  Pub- 
Vtcation  only  that  makes  the  C?'ime  oi  z.  Libel. 

To  fcarch  a  Man's  private  Papers  ad  libitum,  and  even  ivithout 
Acciifation,  is  an  Infringement  of  the  natural  Rights  of  Mankind. 
And  thish  a  Warrant  "  to  feize   all  a  Man's  Papers,"  without 
any  particular  Relation  even  to  the  Crime  they  would  Jhj}poJ$  him' 
chargeable  with. 

No  Cafe  of  this  Sort  has  ever  undergone  Judicial  Difcuflion  and 
Determination.  And  as  the  Court  does  not  interpofe  in  Cafes  not 
objeded   to,  no  Arguments  can  be  drawn  from  fuch  as   paffed 

Jub  filmtio,  or  were  never  cbjcSled  to. 

All  the  Writers  upon  the  Crown-Law  fay,  "  that  there  murt: 
"  be  an  Accufation ;  t'.iat  the  Perfon  to  be  apprehended  muft  be 
"  named ;  and  that  the  Officer  is  net  to  be  left  to  arreft  whom 
*<  he  thinks  ft."  For  which,  he  vouched  Hales  Hijl.  P.C.  ift 
Part,  Page  580  and  586.  and  Hawkins's  P.  C.  Book  2.  c.  13. 
§  10.   Pages  81  and  82. 

Here,  it  is  left  to  the  Officer,  to  take  up  any  Perfon  whom  He 

limfelf  fufpedts. 

Lord  Ch.  J.  Scroggs  was  impeached  for  ifTuing  fuch  Warrants 
as  this  is. 

Therefore  He  prayed  Judgment  for  the  Defendant  in  Error. 

Mr.  Solicitor  General  De  Grey,  in  Reply,  on  Behalf  of  the 
Plaintiffs  in  Error. 

A  Secretary  of  State  is  an  Officer  by  P refer' ption;  and 
his  Office  muft  be  as  ancient  as  the  Office  of  the  Perfon  to  ivhom 
He  is  Secretary:  For  He  is  and  always  has  been  an  Officer  «f- 
ceffivy  to  the  Crown  ;  And  the  Conftitution  always  required  the 
Support  of  this  Office.  And  as  his  Power  to  commit  ior 'Treafon 
■depends  upon  prefcriptive  Right  and  the  Nature  of  his  Office ;  So 
likewife  it  does,  in  all  Cafes  of  preferving  the  public  Peace. 

In  the  Cafe  of  Kendal  and  Roe,  the  Power,  in  Treafon,  was 
acknowledged.  In  Darby  s  Cafe,  it  was  recognized,  in  Felony. 
In  Earbury's  Cafe,  (v.'here  the  Warrant  was  general,  as  this  is,) 
He  was  continued  on  his  Recognizance.  A  Secretary  of  State 
has  thefe  Powers,  upon  the  Foundation  of  Prefcription ;  not  on 
our  Law-Books  :  And  He  has,  equally,  the  Power  in  Him; 
whether  He  does  or  does  not  exert  it  in  lotv  and  common  Inftances. 

Part  IV.  Vol.  III.  6T  I  fup- 
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I  fuppofe  He  is  as  compellable  to  adl,  as  a  Confervator  of  the  Peace 
formerly  was,  before  the  Afts  of  Parliament  which  give  Power 
to  Jujlices  of  Peace. 

CHARTER-Jullices  can  fcarce  be  called  Com!>?/J/ion-]u{ilces: 
And  y^t  thcfe  Statutes  extend  to  Them. 

A  ''.Justice  of  the  Peace,"  means  a  Cofi/l^rvafor,  a  Warden 
of  the  Peace.  Therefore  there  was  no  Need  to  name  Secretaries 
of  State,  in  the  Adts  of  Parliament :  They  were  included,  with- 
cut  naming  them  particularly. 

The  Marginal  Note  in  Lord  Coke  is  no  Authority.  However, 
thefe  Officers  are  named  in  the  Text,  "  and  certain  Others  his 
"  Majefty's  Otiicers." 

This  Adion  is  brought  for  what  was  done  in  Obedience  to  the 
Warrant;  which  the  Officer  was  oM^^i  to  execute,  in  the  befl 
Manner  he  could. 

If  there  is  any  Fault,  it  is  in  the  Magijlrate :  He  fhould  have 
defcribed  the  Offender  with  greater  Certainty.  If  the  executing 
Officer  ads  to  the  beft  of  his  Ability,  He  is  juftiiied,  and  ads  in 
Obedience  to  his  Warrant. 

Here,  the  Officers  did  fo:  They  were  reafonably  fatisfied, 
-"  that  Leach  ivas  the  Printer."  And  on  Search,  this  probable 
Caufe  was  encreafed  to  a  higher  Degree :  For,  they  found  ano- 
ther frefh  Sheet  of  the  fame  Work,  jufi:  printed  off,  and  wet. 
They  detained  him  on  Occafion  of  his  being  to  be  carried  before 
Lord  Halifax,  to  be  examined.  The  Officers  had  nothing  to  do 
with  his  Examination :  That  was  the  Affair  of  Lord  Halifax ; 
And  if  He  difcharged  the  Perfons  apprehended  and  brought  be- 
fore Him,  without  Examination,  it  was  the  better  for  them. 

In  Vaughan  iii.  Stiles  v.  Sir  Richard  Coxe  and  Others, — It 
was  determined,  that  the  Defendants  ffiould  have  the  Benefit  of 
the  Adlj  becaufe  they  ailed  by  Colour  of  the  Warrant- 
As  to  the  Warrant  itfelf— It  is  objecfled,  "  that  there  is 
•*'  no  Charge  upon  Oath."  But  there  was  no  Occafion,  He  faid, 
for  it:  And  to  that  Purpofe,  he  cited  the  ^leen  v.  Darby  [v.  For- 
te fcue  141^]  Rex  V.  Ear  bury,  Mich,  j  G.  z.  and  i  HaleH.P.C. 
582.  where  it  is  laid  down,  that  "  Tis  convenient,  though  not 
*'  ahoays  neccfj'ary  to  take  an  Information  upon  Oath  of  the  Per- 
■*"  foil  that  defires  the  Warrant." 

It 
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It  is  objeded  "  that  this  Warrant  is  not  authorized  by  any 
♦'  Length  ofUfage." 

But  the  Ufage,  as  here  ftated,  is  fufficient :  And  it  mufl  be 
taken  to  be  coeval  with  the  Office.  The  Bill  of  Exceptions  in- 
deed only  takes  it  up  from  the  Revolutio?i ;  alTer ting  that  it  has 
been  fo  ever  fince  that  Time :  But  the  FaBs  go  up  to  the  Refto- 
ration  ;  And  None  of  a  different  Form  were  produced,  prior  to 
the  Revolution. 

As  to  feizing  Papers— \t  is  difficult  indeed  to  draw  the  exad: 
Line.  But  it  is  certainly  neceflary,  in y^;;/^  Degree:  And  no  In- 
ftance  is  produced,  of  fuch  Warrants  having  ever  been  abujed  as 
Inflruments  of  Oppreffion. 

He  concluded,  upon  the  Whole,  that  the  Plaintiff  had  no 
Right  to  bring  his  Adlion, 

Lord    Mansfield — I  fuppofe,    this  is   intended  to  be 
argued  again.  However,  I  will  fay  fomething,  at  prefent,  upon  it. 

A  Bill  of  Exceptions  fuppofes  the  Evidence  true;  and  que- 
ftions  the  Competency  or  Propriety  of  it. 

« 

"  Whether  there  was  a  probable  Caufe  or  Ground  of  Sufpicion," 
was  a  Matter  for  the  Jury  to  determine:  That  is  not  now  before 
the  Court.  So — "  Whether  the  Defendants  detained  the  Plaintiff 
*'  an  unreafonable  Time." 

But  if  it  had  been  found  to  have  been  a  reafonable  Time ;  yet 

'  it  would  be  no  Juftification  to  the  Defendants;  becaufe  it  is  flated 

"*•  that   this  Man  was  neither  Author,    Printer,  or  Publifher:" 

And  if  He  was  not,  then  they  have  taken  up  a  Man  who  was  not 

the  Subje<5t  of  the  Warrant. 

I 

The  three  material  Queftions  are — ifl.  "  Whether  a  Secretary  ift.  Quellion. 
]  ■"  of  State  ad;ing  as  a  Confervator  of  the  Peace  by  the  Cotninoii 
*'  Law,  is  to  be  conflrued  iviiLin  the  Statutes  of  "James  the  Firft, 
"  and  of  the  late  Kin,;^." 


't>* 


The  Protedlion  of  the  Officers,  if  they  have  afted  in  Obedience 
to  the  Warrant,  is  cofifequential,  in  cafe  a  Secretary  of  State  is  within 
-thefe  Statutes. 

As  to  the  Arreft  being  made  in  Obedience  to  the  Warrant,  or  2d.  Queillon. 
only  under  Colour  of  it  and  without  Authority  from  it — This 

I  Queflion 
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Queflion  depends  upon  the  CorifiruSiion  of  the  Warrant ;  Whe- 
tlier  it  mufl:  not  be  cenilrued  to  mean  "  Such  Perfons  as  are  un- 
"  der  a  violent  Sufpicion  of  being  guilty  of  the  Charge";  (For  they 
cannot  be  condujively  confidcred  as  guilty,  till  after  T'rial  and 
ConviSlionJ)  The  Warrant  itfelf  imports  only  6'«^^7W5«;  For,  it 
fays, — "  to  be  brought  before  Me,  and  examined,  and  dealt  with 
^'  according  to  Law":  And  this  Sufpicion  muA:  eventually  de{>end 
upon  future  Trial.  Therefore  tlie  Warrant  does  not  feem  to  me, 
to  mean  conclufive  Guilt;  but  only  violent  Sufpicion.  If  the 
Perfon  apprehended  (hould  be  tried  and  acquitted,  it  would  fhew 
"  that  He  was  not  guilty."  Yet  there  might  be  fuliicient  Caufe 
of  Sufpicion. 

Mr.  Dunning  fays.  Very  rightly,  that  "  to  bring  a  Perfon 
"  within  24  G.  2.  The  Ad:  mufl  be  done  in  Obedience  to  the 
*'  Warrant." 

jd.Queftion.      The  lafl  Point  is,  "Whether  this  ^tvi^r^/ Warrant  ht  good."-^ 

One  Part  of  it  may  be  laid  out  of  the  Cafe  :  For,  as  to  what 
relates  to  the  j'cizing  his  Papers,  that  Part  of  it  was  never  exe- 
cuted; and  therefore  it  is  out  of  the  Cafe. 

'It  is  not  material  to  determine,  "  whether  the  Warrant  be 
*'  good  or  bad";  except  in  the  Event  of  the  Cafe  being  ivithi?! 
J  y.  I.  but  not  iviihin  24  G.  2. 

At  prefent — As  to  the  Validity  of  the  Warrant,  upon  the  fingle 
Objedlion  of  the  Incertainty  of  the  Perfon,  being  neither  named 
nor  defcribcd — The  Common  Law,  in  many  Cafes,  gives  Authority 
to  arreft  without  Warrant ;  more  efpecially,  where  taken  in  the 
very  Aft :  And  there  are  many  Cafes  where  particular  ASls  of 
Parliament  have  given  Authority  to  apprehend,  under  general 
Warrants;  as -in  the  Cafe  of  Writs  of  Airiftance,  or  Warrants  to 
take  up  loofe,  idle  and  diforderly  People.  But  here,  it  is  not 
contended,  that  the  Common  Law  gave  the  Officer  Authority  to 
apprehend  ;  nor  that  there  is  any  A£i  of  Parliament  which  War- 
rants this  Cafe. 

Therefore  it  mufl:  fl:and  upon  Principles  of  Common  Law. 

-  It  is  not  fit,  that  the  receiving  or  judging  of  the  Information 
fiiould  be  left  to  the  Dilcretion  of  the  Officer.  The  Magifirate 
ought  to  judge;  and  fhould  give  certain  DireSlions  to  the  Officer. 
This  is  fo,  upon  Reafon  and  Convenience, 

Then 
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Thsn  as  to  Aithoritics — Hak  and  All  Others  hold  fuch  an  un- 
•certain  Warrant  void.:  And  tnere  is  no  Cafe  or  Book  to  the  con- 
trary. 

It  is  fliid,  "  that  the  Usage  has  been  fo ;  and  that  many 
•"  fuch  have  been  illued,  fince  the  Revolution,  down  to  this 
*'  Time." 

But  a  Ufage,  to  grow  into  Law,  ought  to  be  tl  general  Ufage^ 
comnnmiter  vjitata  et  approbata ;  and  which,  after  a  long  Conti- 
nuance, it  would  be  mifchievous  to  overturn. 

^hls  is  only  the  Ullage  of  a  particular  Office,  and  coiitrary  to 
:the  Ufage  of  all  other  Juftices  and  Confervators  of  the  Peace. 

There  is  the  lefs  Reafon  for  regarding  this  Ufage;  becaufe  the 
Form  joi  the  Warrant  probably  took  its  Rife  from  a  pofitive  Sta* 
tute;  and  the  former  Precedents  were  inadvertently  followed, 
.after  that  Law  was  expired. 

Mr.  Juftice  Wilmot  declared,  that  He  had  no  Doubt, 
nor  ever  had,  upon  thefe  Warraats:  He  thought  them  illegal 
•and  void. 

Neither  had  the  Two  Other  Judges,  Mr.  Juftice  Yates,  and 
Mr.  Juftice  AsTON,  any  Doubt  (upon  this  firft  Argument)  of 
the  Illegality  of  them :  For  710  Degree  of  Antiquity  can  give 
Sanftion  to  a  Ulage  bad  in  it/elf.  And  they  efteemed  this  Ufage 
to  be  fo.  They  were  clear  and  unanimous  in  Opinion  "  that 
•"  this  Warrant  was  illegal  and  bad:" 


Lord  Mansfield — Let  it  ftand  over,  for  further  Ar- 


gumenL 


The  Cafe  ftanding  in  the  Paper,  on  Friday  8th  Nov.  1765,  for 
farther  Argument — 

Mr.  7~orke  Attorney  General,  was  now  to  have  argued  on  Behalf 
•of  the  Plaintifrs  in  Error;  and  begun  to  enter  into  his  r\.rgum.;nt: 
But  when  he  came  to  mention  the  two  Cafes  cited  by  Mr.  Dun- 
ning, both  of  which   were   determined   before   Lord  Mansfield, 
■upon  24  G.  2.  c.  44.  One  of  them  at  Norwich,  Summer  Alfizes 
1761  ;   (where  Damages  were  given;)  The  Other*  of  them,  on.  , -Qx.vi  n  o' 
a  Warrant  under  the  Vagrant  Adl  of  17  G.  2.   (where  His  Lord-  Liwion,  -v. 
fhip  held  "  that  the  Defendant  oueht  to  fliew  that  the  Officer  J-'-arke. 

J  -5  V    ante 

"•*  had  aded  in  Obedience  to  the  Warrant;"  and  He  did  fo;)  Hep',,^,' 
Fart  IV.  Vol.  IIL  6U  feemed  '   ' 
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feemed  to  intimate  that  this  Objecflion  ♦'  of  their  not  having  done 
"  fo,  ifi  the  prefent  Cafe,"  \v  s  too  great  a  Difficulty  for  Him 
to  encounter;  And  therefore  relied  the  Matter  where  it  was, 
without  proceeding  any  further  in  his  Argument. 

Lord  Mansfield  remembered  both  thefc  Cafes;  And 
-faid.  He  IHII  continued  of  the  fame  Opinion. 

Where  the  Juftice  can  not  be  liable,  the  Officer  is  not  withia 
the  Froteftion  of  the  A<ft.  Tlie  Cafe  in  Midd/ijex  concludes 
exa(5lly  to  the  prefent  Cafe.  For,  here  the  Warrant  is  to  take  up 
the  Author,  Printer,  or  Publijher;  but  they  took  up  a  Perfon 
who  was  neither  Author,  Printer,  nor  Publifier :  So,  that  Cafe 
was  a  Warrant  "  to  take  up  a  diforderly  Woman;"  And  the  De- 
fendant took  up  a  Woman  who  was  not  fo. 

And  He  held  the  fame  Opinion  now,  he  faid,  as  He  did  b;.'- 
fore,  in  the  Cafe  at  Norwich. 

This  makes  an  End  of  the  Cafe  :  For,  this  is  a  p7-evious  Que- 
ilion ;  And  the  Foundation  of  the  Defence  fails. 

The  Confequence  is,  that  the  Judgment  mufl;  be  affirmed. 

The  Other  Judges  aflenting. 

The  Rule  of  the  Court   was 

"  That  the  Judgment  be  affirmed." 

Judgment  affirmed. 

Bulbrook    vcrjus    Sir  Robert  Goodere  and  Others. 

'  I  '  HIS  was  a  Demurrer  to  an  Aftion  of  Trefpafs  for  break- 
i.  ing  and  entering  the  Plaintiff's  Clofe  called  the  River 
'Thames;  and  taking  up  breaking  and  deftroying  his  Bucks  there 
eredled  and  placed  for  the  catching  of  Fiih  ;  and  taking  his  Fi(h 
out  of  the  Bucks,  and  carrying  them  away,  and  converting  them 
to  their  own  Ufe. 

The  Defendants,  in  their  Plea,  alledge,  that  the  Clofe  in  Que- 
ftion  is  Part  of  the  River  'Thames,  and  lies  between  Staines '^vld'yo. 
and  the  Head  of  the  Paver  ;  and  that  the  Conf'rvacy  of  that  Pa'-t 
oi  the  River  is  in  the  Crown.  Then  they  alledge,  that  the  Of- 
fice of  V/ater-B:iilitf  is  in  the  Gift  of  the  Crown.  Then  they' 
fet  forth  the  Statute  of  i  Eliz.  c.  17.  which  prohibits  the  taking 
£)f  Filh  but  only  with  the  particular  Nets  or  Tramels  therein  fpe- 

cified. 
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cified,  under  Forfeiture  of  a  pecuniary  Sum,  and  of  the  Fifli  fo 
taken,  and  alfo  of  the  unlawful  Engines.  Then  they  (hew 
a  Grant  from  the  Crown  to  Two  of  them,  of  the  Office  of  Water- 
BaihfF  between  Staines  Bridge  and  the  Head  of  the  River.  They 
alledge  that  thefe  Bucks  were  Engines  for  catching  of  Fidi,  otber 
tlian  the  Nets  and  Tramels  allowed  by  the  faid  Ad  of  ParUament; 
and  were  tmlaivful  Engines  ;  and  were  wrongfully  and  unjuftly 
erefted  there:  And  therefore  they  juftify  the  taking  up  the  Bucks 
£.nd  throwing  the  Eifli  into  the  River  j  Two  of  them,  as  Watcr- 
Bailiffj  and  the  other  two,  as  their  Servants  and  by  their  Com- 
mand. 

The  Plaintiff  in  his  Replication  admits  the  Confervacy  to  be  in 
the  Crown  ;  and  that  the  Ottice  of  Water-Bailiff  is  in  the  Gift  of 
the  Crown;  and  admits  the  Adl  of  i  Elis^.  c.  17.  as  ftated  in  the 
Plea;  and  admits  the  Grant  to  Sir  Robert  Goodere  and  Others:  But 
protejiing  that  the  Bucks  which  were  taken  away  by  the  Defen- 
dants, were  not  unlawful  Engines;  For  Replication,  he  fays,  and 
infifls,  that  all  Offences  done  and  committed  by  unlawful  Fifli- 
ings  in  the  faid  River  I'hames,  by  the  Laws  and  Statutes  of  this 
Realm  ought  to  have  been  and  ought  to  be  in  due  and  legal 
Manner  prefented,  or  Information  concerning  fuch  Offences  ought 
in  due  and  legal  Manner  to  be  made  at  a  Court  of  Confervacy, 
or  other  Court  having  fufficient  and  competent  Authority  in  that 
Behalf;  and  //^^r^"  ought  to  have  been  and  ought  to  be  difcuffed 
tried  and  determined,  according  to  the  Laws  and  Statutes  of  this 
Realm.  Then  he  avers,  that  no  Information,  Prefentation,  Con- 
vidtion,  or  Adjudication  whatfoever  had  ever  been  made  before 
the  committing  this  Trefpafs,  at  any  Court  of  Confervacy,  or 
ether  Court  concerning  the  faid  Offence  in  the  Plea  mentioned. 
He  concludes  therefore,  that  the  Defendants  committed  the  Tref- 
pafs in  their  own  Wrong;  and  prays  Judgment  againft  them. 

The  Defendant  demurs  generally.     To  which  there  is  a  Joinder 
in  Demurrer. 

,  Mr.  Walter  argued  for  the  Defendants. 

There  is  no  One  FaSl  fuggefted,  but  a  Matter  o?  Law,  No- 
thing that  We  could  take  IJJ'ue  upon. 

The  only  Fail  alledged  in  our  Juftification,  and  not  admitted 
by  the  Replication,  is  denied  by  Froteihiiion  only. 

If  We  had  rejoined.  We  could  only  deny  Facfs  fuggefted  : 
We  could  not  meddle  with  Matter  of  Law.  Here  they  only  fug- 
geii  Matter  of  Law;  viz.  "  that  it  ought  to  have  been  prefented." 
We  could  not,  by  a  Rejoinder  tike  I//ue  upon  that  Matter  of  Law. 

Lord 
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Lord  Mansfikld — The  Point  lies  in  a  Nut-Shell  :  The 
only  Queftion  is  "  Whether  They  could  Icize  the  Nets  6e/bre 
*'  Conviftion." 

Mr.  V/alker — We  do  not  claim  the  Forfeitures:  Wc  only  fet 
up  this  that  We  have  pleaded,  as  a  Defence  or  Exciifc  Jbr  thr 
TreJ'pafs. 

We  have  a  Right,  as  Water-Bailiff",  to  flop  and  prevent  an  il- 
legal Niifance  contxAxy  to  the  Ad:  of  Parliament ;  and  to  revtove 
and  abate  this  private  Nufance  :  (Though  We  have  a  Right  aljb 
to  proceed  fubfequently  for  the  Penalty;  which  We  have  not 
yet  done.) 

And  He  cited  feveral  Cafes,  to  prove  that  the  Party  injured 
may  remove  a  Nufince.  F.N.B.  184,  185.  i  Ro.  Abr..(iba^. 
Title  Dijirefs.  Sir  William  "Jones  221.  James  v.  Hay  ward.  Cro. 
Car.  228.  Reynellw.  Champernoon.  5  Co.  2  Part  10 1.  Penrud- 
Jock's  Cafe.  9  Co.  ^j.  WiUiani  Aldred's  Cafe.  2  Salk.  458.  Rex 
(s  Rcgina  v.  IVilcox.  And  3  Biiljl.  197.  Morrice  v.  Baker  ctUx. 

Where  the  Injury  is  mcreafing,  the  Party  injured  may  Jiop  it; 
whether  the  Nulance  be  public  or  private:  And  in  private  Nu- 
fances.  He  may  have  an  Action  alfo  for  the  Injury  already  fullained. 
And  this  Reafoning  is  applicable  to  the  prefent  Cafj. 

N.  B.   The  Replication  was   admitted  to  be  bad.     But  fee  the 
6th.  7th.  8th.  9th.  loth.  and  iith  Sedions  of  this  Ad:  Where- 
Power  is  given  "  to  inquire  concerning   Offences  againll:  it,  by 
"  the  Oaths  of  12  Men/'  and  Prefentments  and  Convidions  are  ■■ 
mentioned  and  exprefsly.  ' 

Mr.  AsHURST  was  to  have  argued  for  the  Plaintiff:  But,  it 
was  not  thought  neceflary. 

Lord  Mansfield — An  Offence  is  here  <:;y^/<'^  by  an  Ad 
of  Parliament.  If  you  take  Advantage  of  this  Ad,  you  muil 
purfue  the  Method  prefcribed  by  it.  This  is  the  Plaintiff's  o^-xm 
Fifliery :  And  He  might  have  done  what  he  would  in  it,  before 
this  Prohibition  by  the  Ad  of  Parliament. 

Mr.  Juflice  Wilmot  concurred.  This  is  not  to  be  con- 
fidered  as  a  Nufance,  either  public  or  private.  The  Violation  of 
tliis  public  Law  is  not  within  the  Idea  of  a  Nufance. 

Mr. 
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Mr.  Juftice  Yates  concurred.  This  was  the  Plaintiff's 
own  Fifhery  :  And  the  Defendants  have  taken  up  the  Bucks, 
and  taken  the  Fifh.  This  Laying  the  Bucks  was  no  Nufancet 
And  no  Power  is  given  by  the  Ad:,  "  to  fcize."  The  Defen- 
dants are  not  to  be  their  own  Judges.  They  ought  to  have  fol- 
lowed the  Method  prefcribed  by  the  Adl.  The  Water-BaiUff 
has  no  Right  to  take  the  Nets  of  a  Perfon  fifliing  in  his  own 
Fiihery. 

Mr.  Juftice  Aston  declared  his  Affent,  to  the  fame  Effed. 

Whereupon,  Per  Cur.- 

Judgment  for  the  Plaintiff. 


Fabrilius    ve?jus    Cock.,  Saturday,  9 

Nov.  1765, 

THIS  was  an  Adlion  of  Trover  for  6000  Pagodas,  of  the 
Value  of  eight  Shillings  each,  or  2400/.  Sterling;  in  which 
a  Verditfl  had  been  given  for  the  Plaintiff,  for  2400/.  at  Nifi Prius 
in  Middlefex,  before  Lord  Mansfield. 

'On  Friday  25th  of  January  XiA,  Mr.  Serjeant  Davy,  on  Be- 
hah"  of  the  Defendant,  moved  for  a  New  'Trial. 

The  Plaintiff  was  a  Dane:  And  the  Cafe  he  made  at  the  Trial, 
was  "  That  he  had  efcaped  from  a  DaniJJj  Settlement  in  the  Eaji 
**  Indies,  with  6000  Pagodas  quilted  about  his  Body."  (He  was 
prefent  in  Court;  walked  to  and  fro,  with  great  Agility;  and 
then  fliewed  he  had  6000  Pieces  of  Lead,  of  the  Size  of  Pagodas, 
concealed  and  faftened  about  his  Body.)  That  He  came  aboard 
One  -of  our  Rafi  India  Ships ;  of  which,  the  Defendant  was 
Mate.:  And  that  he  had  depofited  thefe  Pagodas  with  Him. 

Some  DaniJJj  Sailors,  who  were  aboard,  fwore  to  Circum- 
flances  which  proved  his  having  the  Pagodas  and  putting  them 
into  the  Defendant's  Hands.  Great  Strefs  was  laid  upon  the 
Confufion  the  Defendant  appeared  to  be  in,  when  the  Money  was 
demanded  of  Him.  A  Witnefs,  who  called  Himfelf  a  Danijlj 
Conful,  fwore  to  Circumllances  in  Support  or  the  Plaintiff's  Cafe. 


I 


•  The  Defendant  always  denied  the  whole  Story ;  but  was  not 
able  to  contradift  the  Proof  at  the  Trial.  So  the  Jury,  to  the 
Satisfadion  of  Lord  Mansfield,  found  a  Verdidl:  for  the  Plaintiff 
for  2400/.  the  Value  of  the  Pagodas. 
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The  Defendant  moved  for  a  New  Trial,  upon  the  Ground, 
"  that  the  Whole  was  a  Fiction,  fupported  by  Perjury,  which 
"  he  could  not  be  prepared  to  anfwer.  That  Jince  the  Trial, 
•*^  many  Circumftances  had  been  difcovered,  to  dcte£i  the  Iniquity, 
**  and  to  lliew  the  Subornation  of  the  WitnefTcs." 

The  Court,  after  a  very  ftrift  Scrutiny,  on  Motidaytht 
nth  of  February  lafl,  granted  a  New  Trial,  on  Payment  of  Cofts. 

The  Juftice  and  Propriety  of  this  Determination  appeared  in  a 
very  flrong  Light  to  many  Perfons ;  Who  thought  the  whole 
:Story  to  be  manifeftly  a  Scheme  of  Villainy,  fupported  by  Per- 
jury.    And  the  Plaintiff  never  dared  to  try  it  again. 

And  now  (this  9th  of  November  1765)  on  Mr.  Davenport's 
Motion.,  the  Plaintiff  not  having  proceeded,  a  Rule  was  made  for 

Judgment  as  in  Cafe  of  a  Nonsuit. 


Saturday,  16  Leith    vcrfus    Mac  Ferlan. 

Nov.  1765.  '' 

T  was  agreed  by  Court  and  Counfel,  That  a  Writ  of  Error 
could  not  be  non-pros  d,  without  a  Rule  "  to  qjjign  Errors.' 


Johnfon  'uerfus  Jebb. 


I 


WHERE  a  Plaintiff  brings  a  Writ  of  Error  to  reverfe  his 
cwn  Judgment,  (which  is  nothing  ftrange  or  unreafon- 
able  where  it  is  given  for  a  lefs  Sum  than  He  has  a  Right  to  de- 
mand,) the  common  Method  of  bringing  a  Scire  Facias  quare  Ex- 
ecutionem  7ion,  or  a  Scire  Facias  ad  aiidiendum  E7-rores,  would  be 
improper.  Therefore,  if  the  Plaintiff  in  Error  will  not  proceed, 
this  Court  may  and  ought  to  make  a  Rule  to  oblige  him  to  aj]ign 
Errors  'within  a  limited  'Time. 


Accordingly— 


The  Court  made  a  Rule  upon  the  Plain- 
tiff  in  Error,  to  affign  Error  within  four 
Days ;  Or  elfe  that  his  Writ  of  Error 
/liould  be  non-pros'd. 

N.B. 
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^N.  B.  This  Cafe  arofe  upon  the  /aU  Praftice  of  the  Court  of 
Common  Pleas  about  paying  Money  into  Court ;  which  ufed  to  differ 
from  the  Pradlice  of  this  Court,  (who  order  fo  much  as  is  paid 
irr  by  the  Defendant  to  htftruck  out  of  the  Declaration  ;  whereas, 
in  C.  B.  they  did  7iot  ufe  to  llrike  it  out,  but  the  Plaintiff  took. 
Judgment  at  all  Events  :)  Which  late  Pradice,  Sir  Fletcher  Nor- 
ion  faid,  I'Joat  Court  had,  very  recently  altered,  from  the  Incon- 
venience they  had  perceived  in  it,  (particularly  in  the  prefent 
Caufe,)  and  had  made  their  Pradice  conformable  to  the  Pradicc 
of  this  Court. 

It  was  an  Aclion  in  C.  B.  brought,  upon  a  Policy  of  Infurance*. 
And  the  Defendant  had  paid  in  a  Sum  of  Money  into  that  Court. 


Bond  and  his  Wife,  verfus  Seawell  and  his  Ysfik.      ^£[%:^^ 

THIS  was  a  Cafe  referved  at  Niji  Prius  at  Guildhall,  before 
Lord  Mansfield:  And  the  Quellion  was  upon  the  due  Ex- 
•ecution  of  the  Will  of  Sir  'Thomas  Chitty. 

This  Will,  or  Paper  purporting  to  be  a  Will,  bore  Date  on 
20th  March  1762:  And  the  Caufe  was  tried  at  the  Sittings  after 
Hilary  Term  1765. 

It  was  proved,  "  that  Sir  Thomas  Chitty  made  his  Will,  con- 
■"  fifting  of  /«'<?  Sheets  of  Paper,  all  of  his  own  Hand-Writing ; 
**  and  figned  his  Name  at  the  Bottom  of  each  Page :  And  He 
*f  alfo  made  a  Codicil,  of  his  own  Hand-Writing,  upon  One 
*'  fingle  Sheet.  He  called  in  One  Francis  Harding;  {hewed 
"  Him  both  the  Sheets  of  his  Will,  and  his  Signature  to  every 
"  Page  thereof  i  and  told  Him  That  ivas  his  Will.  He  alio 
•**  fhewed  Him  the  Codicil ;  and  defired  Him  to  attell  both  the 
■*'■  Will  and  Codicil :  Which  he  did,  in  the  Prefence  of  the  Tef- 
"  tator  and  in  the  Manner  appearing  upon  the  Face  of  the  Inilru- 
"*?  ments  J  and  then  went  out  of  the  Room,  'john  Vaughan 
•"  and  "Jolm  Leyland  came  in,  immediately  afterwards.  The 
"  Teftator  fliewed  them  the  Codicil  and  the  last  Sheet  of  the 
•**  Will;  and  fealed  Both,  before  them :  He  took  each  of  them 
'",  up,  and  delivered  them  feverally  as  his  Acfl  and  Deed,  for  the 
■^i*  Purpofes  therein  mentioned.  Thefe  Witneffes  attefted  the 
•v.  fame.,  in  the  Teftator's  Prefence;  but  never  saw  the  first 
■^f  Sheet  of  the  Will;  nor  laas  that  Sheet  produced  to  them ; 
"  nor  ivas  the  Jain e,  or  any  other  Paper,  upon  the  Table. 
"  Both  the  Sheets  of  the  Will  were  found  rcitb  the  Codicil,  in  the 
I  "  Tefta- 
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"  Teflator's  Bureau,  after  his  Death,  All  wrapped  up  in  one 
"  Piece  of  Paper :  But  the  two  Sheets  of  the  Will  were  not  pin- 
"  ned  together" 

On  the  Trial,  It  was  agreed  tliat  a  Verdi6t  fliould  be  given 
for  the  Plaintiffs,  fubjedl  to  the  Opinion  of  the  Court ;  And  in 
cafe  the  Court  fhould  be  of  Opinion  *'  that  the  faid  Will  was  duly 
"  executed  according  to  the  Statute  for  the  Prevention  of  Frauds 
"  and  Perjuries,"  then  the  Verdidl  {hon\dJland:  But  in  cafe  the 
Court  ihould  be  of  Opinion  "  that  the  faid  Will  was  not  duly 
■"  executed  according  to  the  faid  Statute  for  the  Prevention  of 
"  Frauds  and  Perjuries,"  then  a  Verdift  ihould  be  entered  ^or 
the, Defendants. 

There  were  three  Arguments  upon  this  Cafe;  The  firft,  on, 
Friday  6th  May  1763,  by  Mr.  Morton  for  the  Plaintiffs,  and  Mr. 
..Tates  for  the  Defendiuits  ;  The  fecond,  on  Friday  10  June  1763, 
by  Serjeant  Hewitt  for  the  Plaintiffs,  and  Mr.  'Thurloiv  for  the 
Defendants;  The  third,  on  Tuefday  31ft  January  1764,  by  Mr. 
Willes  for  the  Plaintiffs,  and  'Mr.  Norton  (Attorney  General)  for 
the- Defendants  :   And  it  flood  for  the  Opinion  of  the  Court. 

But  there  being  fome  Difference  upon  the  Cafe  as  flated.  It 
was  thought  proper  to  have  it  argued  before  All  the  Judges  in 
the  Exchequer-Chamber  :  Which  Argument  I  did  not  hear,  and 
therefore  cannot  report. 

•  Lord  Mansfield  now  (on  this  16th  Novernber  1765) 
acquainted  the  Bar,  that  there  had  been  a- Conference,  on  the  pre- 
ceding Evening,  amongfl  all  the  Judges  except  Mr.  Baron  Adams 
(who  was  out  of  Town,)  upon  this  Cafe;  which  was  an  amica- 
ble Suit,  he  faid,  to  try  the  real  Merits  of  the  Queftion  :  And  it 
was  agreed  by  the  Parties,  "  that  if  either  Side  defired  it,  the 
"  Cafe,  fhould  be  turned  into  the  Form  oi  z  Special  FerdiSl." 

It  occurred  to  the'Judges,  That  the  W^ay  in  which  tlie  Parties 
■  have  put  the  Cafe,  does  tiot  go  to  the  ichole  Merits  ;  Becaufe,  //the 
firfl  Sheet  was  in  the  Room  at  the  Time  when  the  latter  Sheet 
was  executed  and  attefled,  there  would  remain  no  Doubt  of  its 
being  a  good  Will  and  a  good  Atteftation  of  the  whole  Will  :  But 
if  the  firll:  Sheet  was  not  then  in  the  Room,  a  Doubt  might  arife 
*•  Whether  it  was  or  was  not  a  good  Atteftation,  as  to  the  Real 
"  Eilate." 

However,  no  Opinion  was  given  or  formed  by  the  Judges,  upon 
&ch  Doubt  which  might  fo  arife,  if  it  fliould  appear  "  thit  iiifad 
'■'■  the  firll  Sheet  was  not  tlien  in  the  Room." 

The 
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His  Lordfliip  obferved,  that  the  firft  Sheet  flopped  or  ended  in 
the  Midd:e  of  a  Sentence.  In  the  laji  Sheet,  the  Devife  of  the 
Land  was  contained :  And  Charges  upon  his  Lands  were  alfo 
contained  in  it. 

A  Will  properly  attefled  may,  (He  faid)  by  Reference  to  another 
Inilrument,  ellabliOi  particular  Claufes  fo  afcertained  by  a  clear  Re- 
ference, as  llrongly  as  if  the  Claufes  fo  referred  to  had  been  re- 
peated in  the  Will  'verbatim:  (For  which,  he  cited  the  Cafe  of  ^ 
Acherley  and  Vernon.^-^     And  here  are  References,  in  this  Will.yjjgQo,  ' 
from  One  Part  to  Another  :   In  the  firft  Sheet,  the  Teflator  gives  myns  Rep. 
the  Truft  of  Lands  which   were  to  be  after-mentioned.     In  the3^'- 
lafh  Sheet,  he  appoints  Perfons  T'rujlees  of  his  Will,  who  are  not 
his  Executors,  and  therefore  muft  be  Devifees  of  his  Land  :   He 
alfo  calls  them  "  Truitees  of  his  Will,  upon  the  feveral  'Trujis 
*'  therein  mentioned." 

But  the  Queflion  made  at  the  Trial,  and  fubmitted  by  the 
Cafe,  as  it  now  ilands,  turns  only  upon  the  Solemnity  of  the 
Execution;  not  at  all  upon  X.\\q  Intent  of  the  Telfator.  And 
We  are  of  Opinion,  "  that  the  due  Execution  of  this  Will  can 
**  not  be  come  at,  in  the  Method  wherein  the  Matter  is  now  put." 

If  this  be  confidered  as  a  fpecial  Verdi6t,  We  think  it  is  dc- 
fedtively  found,  as  to  the  Point  of  the  legal  Execution  of  the  Will. 

Every  Prefumption  ought  to  be  made  by  a  Jury,  in  favour  of 
fuch  a  Will,  when  there  is  no  Doubt  of  the  Teftator's  Intention, 

It  is  not  necelTary,  that  the  Witneffes  fliould  atteft  in  the  Pre- 
fence  of  Each  Other ;  Or,  that  the  Teftator  ihould  declare  the 
Inftrument  he  executed  "  to  be  his  Will";  Or,  that  the  Wit- 
neffes (liould  atteft  every  Page,  Folio,  or  Sheet ;  Or,  that  they 
{hould  know  the  Contents  ;  Or,  ^  that  each  Folio,  Page  or  Sheet 
fhould  be  particularly  fhewn  to  them. 

This  has  been  fettled. 

But  the  Fafl;  "  Whether  xh^fof  Sheet  of  his  Will  was  or  was 
"  not  in  the  Room,  at  the  Time  of  executing  and  attefting  the 
"  latter,"  may  be  material  to  be  known.  If  it  was,  the  Jury 
ought  to  find  for  the  Will,  generally ;  And  they  ought  to  find 
all  Things  favourable  to  the  Will.  If  it  be  doubtful  "  whether 
"  the  firft  Sheet  was  then  in  the  Room,  or  not";  We  All  think 
the  Circumftances  fufficient  to  prefume  "  that  it  was  in  the 
*'  Room";  and  that  the  Jury  ought  to  be  fo  direded. 
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But,   upon  ■xfpecial  Verdidl,  Nothing  can  be  prcjiimcd. 

Therefore  We  are  All  of  Opinion,  that  it  ought  to  be  tried 
**  over  again."  And  if  the  Jury  Ihall  be  of  Opinion  "  that  it 
"  tvas  then  in  the  Room,"  they  ought  to  find  for  the  Will,  ge- 
nerally :  And  they  ought  to  prej'ume,  from  the  Circumftances 
proved,  **  that  the  Will  was  in  the  Room." 

A  New  Trial  was  ordered. 


Tuefday,  19  L^vle  and  Another,  AfTio-nees  of  Tane  Cox,  a  Bankrupt, 

Nov.  1765.  ,  I    .      .  y  ~ 

verjus  Phillips  and  Others,   Amgnees  of  John  Cox, 
a  Bankrupt. 

THIS  was  a  Cafe  referved  upon  a  Trial  at  Ni/i  Prius,  before 
Lord  Mansfield  at  Guildhall,  at  the  Sittings  after  Trinity 
Term  1765,  in  an  Action  of  Trover,  brought  by  the  Affignees 
of  Jane  Cox,  a  fole  Trader  in  London,  and  a  Bankrupt;  againfl: 
the  Aflignees  of  yohn  Cox,  her  Hufband,  who  was  alfo  a  Bank- 
rupt. 

The  Action  was  brought  in  order  to  try  whether  the  Plaintiffs 
had  a  Right,  as  Affignees  of  Jane,  to  certain  Goods  in  the  Mil- 
linery Trade  carried  on  by  Her  after  her  Marriage  ;  which  Goods 
had  been  feized  by  the  Perfons  afting  under  the  Commiffion  iffued 
againfl:  John  Cox,  her  Hulhand. 

It  was  tried  by  a  fpecial  Jury:  And  a  Verdid  was  given  for  the 
Plaintiffs ;  fubjedl  to  the  Opinion  of  this  Court,  upon  the  fol-j 
lowing  Fafts  and  Cuftom,  then  and  there  ftated  and  agreed:  "viz. 

ift.  The  Commiffion  of  Bankruptcy  iffued  againft  John  Cox 
the  Hufband,  on  the  i -^ih.  o^  March  1764:  And  the  Commif- 
fion againft  Jane  his  Wife,  on  the  26th  oi  April  1764. 

2d.  The  Custom  of  London,  taken  and  tranflated  frona 
Liber  albus  in  the  Town-Clerk's  Office,  is  as  follows — "  Where 
"  a  Feme,  Covert  of  a  Hufband,  ufeth  any  Craft  in  the  faid  City 
*'  on  her  fole  Account,  whereof  the  Hufband  meddleth  Nothing; 
"  Such  a  Woman  fliall  be  charged  as  a  Fe7ne  fole,  concerning  every 
"  Thing  that  toiicheth  her  Craft :  And  if  the  Hufband  and  Wife 
"  fhall  be  impleaded,  in  fuch  Cafe  the  Wife  fhall  plead  as  a 
**  Feme  fole;  And  if  She  is  condemned,  She  fhall  be  committed 
4  "  ^^ 
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"  to  Frijon  till  She  has  made   Satisfadion  ;   and  the  Hufoand  and 
"  his  Goods  Ihall  not,  in  fuch  Cafe,   be  charged  nor  impeaehcd." 

3d.  This  JdJie  Cox,  the  JVifc,  was  a  fole  'Trader ;  and  carried 
on  a  feparate  Trade  within  the  faid  City,  according  to  the  Cuftom 
of  the  faid  City  of  London. 

4th.  The  Fans,  for  which  this  Adlion  was  brought,  were 
Part  of  the  EtFeils  of  heryi;/t'  Trade. 

5th,  The  Affignces  of  the  Flujband's  Commit"ion  feized  thofc 
Fans,  the  Day  the  CommiiBon  iffued  againft  Him. 

The  Queftion  was  put  as  a  fingle  One;  but  was  in  effed dou- 
ble; namely, 

I  ft.  Whether  the  Affignees  of  John,  the  Huft)and,  had  a  Right 
to  take  the  feparate  Etfecfts  of  Ja)ie  his  Wife,  who  was  a  file 
Trader ;  and  apply  them  towards  Satisfadion  of  the  Debts  of  the 
Hujband,  under  the  Commiffion  awarded  againft  Him,  in  Pre- 
judice of  the  feparate  Creditors  of  his  Wife. 

2d.  Whether  a  Commiffion  of  Bankruptcy  may  iffue  againft  a 
married  Woman,  being  a  file  Trader. 

Mr.  Eyre  (Recorder  q^  London)  for  the  Plaintiffs,  infifted   ift. 
That  the   Hufband's   Affignees  had   no  fuch   Right :  And  2dly. 
,  That  a  Commiffion   jnay  iffiue   againft  a  Feme  Covert,  being  a 
fole  Trader,  in  London. 

Firft.  The  Affignees  of  the  Hufband  could  not  feize  the  fe- 
V  parate  Effeds  of  the  Wife  :  For  they  were  no  Part  of  the  Huf- 
band's  Property. 

The  Cuftom  is,  "  that  the  Wife  is  to  carry  on  the  Trade  upon 
"  htv  fole  Account ;  in  which  Trade  the  Hulband  is  jiot  to  inter- 
"  pnedd/e."  The  Words  of  this  Cuftom  were  read  in  3  C  i .  Lang" 
ham  V.  The  PVife  of  John  Bewett,  Cro.  Car.  68.  Littleton's  Rep. 
31.  and  He t ley,  9.  S.C.  And  it  appeared,  that  by  the  Cuftom, 
She  is  to  have  All  Advantages,  and  to  be  fued,  as  a  Feme  fole. 
Alfo  it  is  Part  of  the  Cuftom,  "  that  if  the  Huft^and  and  Wife 
"  fliall  be  impleaded,  the  Wife  fliall  plead  as  a  Feme  fole;  and 
"  if  She  pleads  falfe.  She  ftiall  be  committed  to  Prifon  till  She 
"  has  made  Satisfadion  3  and  the  Hulband  Ihall  not  be  charged 
**  nor  impeached." 

The 


177^  Mich.  Term  6  Geo,  i.  B  R: 

The  Huil-iand  is  joined  in  an  Adion  brought  againft  Her,  only 
for  Conformity:  But  Execution  fhall  be  only  againft  the  Wife ; 
though  the  Judgment  be  againft  Him.  She  muft  he  fuppofed  to 
have  wherewithal  to  make  Satisfadicn  :  Otherwife,  it  would  he 
abfurd  arid  unreafonablc  to  commit  Her  "  till  She  makes  Sutis- 
"  fadion."  Therefore  She  has  clearly  a  Capacity  to  have  Pro- 
J3erty  of  her  Own. 

'\  have  looked  through  all  the  Books ;  but  find  very  few  Au- 
.thorities'  on  this  Head.  In  the  Note  at  the  End  of  Lang/jrr':\ 
Cafe  as  reported  in  Cro.  Car.  68.  a  Cafe  betwixt  Geppings  and 
Harding,  in  the  Year  Book  of  M.  29  H.  6.  rot.  344.  is  menti- 
oned and  referred  to  :  But  the  Cafe  is  not  to  be  found  in  the  Year 
Booics.  It  is  faid  to  have  been  Trefpafs  for  Goods  fold  by  the 
Delivery  of  the  Feme.  Iffue  was  taken  "  whether  She  was  a" 
"  Feme  Sole:"  And  it  was  found  "  that  She  was  not  a  Feme  I 
"  Sole  Merchant."     So  it  is  there  flated. 

Lord  Mansfield — The  Cujlom   itfdf  is  not  difputed  : 
Only,  the  ConJ'cqiience  or  Extent  of  it. 

Mr.  Recorder — In  the  Year  Book  of  21  H.  7.  fo.  18.  pi.  29.^! 
Where  the  Tenant  had  pleaded  a  Feoffment;  and   the  Plaintiff 
had  replied  •'  that  the  Feoffor  was  under  Age,  and  when  he  came 
"  of  Age,  had  entered   upon  the  Defendant  and  enfeoffed  the 
"  Plaintiff/'  To  which  the  Defendant  had  rejoined  "  that  there 
"  was  a  Cuflom  in   the  Vill  for  an  Infant  of  the  Age  of  15,  to  ' 
"  make  a  Feoffment" — which  was  objede.d  to,  as  a  Departure — 
*Ue  Wis  only  Palmes  (then  a*  Judge")  in  order  to  prove  it  to  be  a  Departure,  .-> 
trjeant.     ^^^^.^  ^  Q^fc  of  a  Rejoinder  of  a  Cuflom  in  London. — "  As  in  this 
♦'  Cafe — In  a  Writ  of  Trefpafs,  I  fay  that  a  Woman  was  feifed 
"  of  the  fame  Goods,  as  of  her  proper  Goods,  and  gave  them  to 
"  Me:  Wherefore  I  took  them.   And  I  give  Colour  to  the  Plain- 
♦*  tiff.     And  the  Plaintiff  lays,  that  at  the  Time  of  the  Gift,  She 
<'  was  his  Wife  GV.   To  which,  I  fay  there  is  a  Cuflom  in  London, 
"  That  Women   are  Sole  Merchants :  Wherefore  &c.  This  is  .a 
"  clear  Departure.     So  here.     Wherefore  ©"f." 

The  irife  has  a  complete  Property  in  the  Effeds  ..of  .her  folc 
Trade.  .      ■", 

As  to  any  Objedion  arifing  from  the  Commiffion  againft  the 
Hufband,  as  bcijiig  tantamount  to  the  Hujhatid's  intermeddling — I 
was  not  with  his  or  her  Cunfent ;   and,  at  the  utmotl,  can  extend 
only  to  her  future  Dealings.     But  the  Cafe  of  Cecil  and  Juxen  v. 

''^JUXOHf 
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Juxon,  in  Vol.  i.  pa.  278.  of  Mr.  Baron  Atkynss  ReportSy  proves 
that  He  could  not  intermeddle. 

Lord  Mansfield — That  was  only  fecuring  the  Woman's 
Property.  And  a  Woman's  leparate  Property  has  been  fecured 
by  a  Court  of  Equity,  in  levcral  Cafes :  But  that  does  not,  nor 
did  there  depend  upon  any  particular  Cuflom. 

Mr.  Eyre — Wherever  She  continues  liable  to  her  own  feparate 
Debts,  her   Property   in  her  EfFedts   muft  neceffarily  remain  in" 
Her,  for  the  Purpofes  of  the  Trade :  Otherw^ife,  She  would  be 
liable  to  perpetual  Imprifonment. 

This  Invafion  upon  her  Property  could  not  have  been  made  in 
the  Cafe  of  the  Wife  Herfelf,  if  She  had  not  become  a  Bankrupt: 
But  it  is  much  more  unrealbnable,  now  it  is  the  Cafe  of  her  Ji~ 
f  urate  Creditors. 

The  Second  'Point  is  *'  Whether  a  Feme  fole  Trader  in  hon- 
*•  'don  CAN  become  a  'Banki'upt." 

Now  this  is  a  Confequence  of  her  fole  Trading :   It  follows  of 
Courfe.     He    mentioned    an    Inllance    in   *  Lord    Hardwicke\\^;^^'^^ 
Time  J   but  faid  that  the  Books  which  would  have  verified  it  were  of  the  Middh 
loft,  and  therefore  could  not  be  fearched.*   [See  it  particularized  r"'^''''^J,"" 
hy  hovd  Maitsfield,  poll:,  pa.  1828.]  «"hat'thh 

"  was  a 

I    "  Commiflion  a.%3.mA  Mary  Dennis  (Wife  oi  Peter  Dennis,)  a  Linnen-Draper  and  Sole  Trader  in  London. 

••  It  was  dated  12th  Mar.h  1741  :   And  on  the  16th  the  Commii?ioners  {^'ir.  Atkyns,  Mr.  Seare,  and  Mr. 

"   OfiaUiJfoH)  declared  Her  a  Bankrupt."      See  Mr.  Baron  Atkyns's  Reports,  Vol.  i.   Pa.  206.  Cafe  no. 

I    ex  parte  Ca-ington  ;   on  a  Petition  to  fuperfede  a  CnmrnilTion  againft  Doroths  Jones,   becaufe  She  was  a 

i    married  Woman  :  The  Lord  Chancellor  difmijjed  t\ii.  Petit  on  ;   declaring  •'  that  as  She  was  admitted  to 

]    "  be  the  Daughter  of  a  Freeman  oi  London ;   and   appeared  plainly  to  be  a  feparate  Trader,   by  the 

"  Cullom  of  Z-oWoif ;   She  was   clearly  liable  to  Bankruptcy,  notnxithjianding  her  Coverture."     See  alfo 

Comyiis's  Dii^ejl,   Vol.  i.   Pa.  521,   and  Sla  kflcxe's  Lommentaries.,  Vol.  2.  Pa.  477.   Both  of  them  in  Point 

"  that  a  Feme  Covert  Merchant  may  be  a  Bankrupt ;"  or  (as  Mr.  Juftice  Blackjlone  more  fully  exprefTes 

it)  that  "  a  Feme   Covert  in    t ouilon,  being  a  Sole  Trader  according  to  the  Cullom,  is  liable  to  a 

"  CommifTion  of  Pnnknipt."      [N  B.   Mr.   /.  Bla  kftone  feems  to  found  his  Aifertion  u^JOn  this   very 

Cafe  :   At  leail,  he  cms  oniy  this  t  a/c  in  Proof  of  it. j 

If  She  might  become  a  Bankrupt,  then  her  AlTignees  had  a 
Right  to  demand  thefe  Goods  in  an  Aftion  of  Trover,  in  the 
Manner  they  have  now  done. 

Mr.  'Dunning,  on  Behalf  of  the  Defendants,  did  not  difpute 
the  Cu/lom:  But  (admitting  it)  argued  to  this  Etfed:. 

The  prefent  Queftion  turns  upon  the  Import  and  Extent  of  it. 
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It  cannot  be  taken  upon  Co  large  a  Ground  as  has  been  Infifted 
■on.  The  Cuftom  does  not,  in  'Terms,  exprefs  any  fuch  Thing.. 
I  take  the  Cuftom  from  Liber  albus.  There  is  Nothing  in  it 
that  takes  away  from  the  Huiband  any  of  his  marital  Kighis  :  Nor 
does  it  give  the  Wife  any  exc/ujive  Rights.  It  only  exempti^ 
.Him  and  his  Effefts  from  being  Hable  to  her  Debts. 

.  The  Hufband  may  ptit  an  End  to  his  Wife's  fole  Trade,  when- 
ever He  fleajes.:  And  at  the  End  of  it,  the  Profits  of  it  will  be  ' 
his  Property.     His  Power  over  her  Effcits,  and  his  Property  iu. 
them,  always  remain  in  Him;  though  fubjedl  to  a  Right  of  Ac- 
tion in  her  Creditors.  ^ 

It  does  not  follow  from  this  Cuftom,  or  from  any  Branch  of  it, 
that  the  Effedts  of  the  Wife  are  protedled  from  being  liable  to 
the  Demands  of  her  own  Hafband  or  his  Creditors.  He  has  the 
fame  Property  in  them,  as  a  Hufband  has  in  all  other  Cafes  :  And 
He  may  difpofe  of  her  Effects,  in  his  Life-time,  or  by  his  Will. 
If  fo,  they  are  become  legally  vefted  in  his  Aftlgnees  under  the  • 
Commiffion  of  Bankruptcy  iflued  againft  him  :  And,  confequently, 
they  were -lawfully  feized  by  his  Affignees. 

ioffz/Cuftoms  zxtjlri^i  Juris:  They  are  derogatory  from  the 
Common  Law;  and  fhall  not  be  extended,  i  Ro.  Ahr.  567. 
Letter  G.  2  Eeon.  109.  Sir  John  Savage  s  Cafe.  ' 

This  Cuftom  is  totallyy//(?«/,  as  to  the  Intereft  and  Property  of 
the  Huftand  in  the  Wife's  Goods.  Therefore  it  lliall  be  left  to 
the  Common  Law. 

The  Suing  and  hieing  fued  z.s  a  Feme  fole,  is  a  Privilege  conjined 
to  Refidence  in  the  City,  and  to  the  CZ/y-Courts.  Here,  She 
muft  llie,  and  be  fued,  ivith  her  Hufband.  7r.  25  Elhz.  Moore-, 
135.  Stanton  %  Q2S.Z.  i  Leon.  131.  Chamberlain  ^lwA  Thorp's  C2i(c. 
I  Modern  26.  anofiymous.  Cro.  Car.  69.  Langham  v.  Bewett. 
Comberb.  42.  Soan  v.  Mace. 

As  to  the  Right  of  the  Huiband  over  the  Effeds  of  His  Wife — 
If  Cofts  be  adjudged  upon  her  fuing  in  the  Spiritual  Court  pro 
Reform atione  Moriim — ,  The  Huiband  {liall  have  the  Cojh  reco- 
vered by  her:  Or  he  may  releafe  them. 

As  to  the  Cafe  cited  in  Cro.  Car.  69.  from  the  Year-Books — 
;Delivery  by  an  Infant  is  an  Excufe,  in  Tr^efpafs. 

EvERV 
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^VERy  Scintilla  oi  Interefl:  in  the  Bankrupt  pafTes  to  his  AlIicT-. 
tnees  :  And  here  the  Property  was  vefted  in  the  Hujband\  Affigv-. 
mees,  before  the /r?/e's  Affignees  had  any  Right.  ■»  J: 

As  to  the  Second  Queftion — Such  a  Woman,  married  and  ufmg 
a  Sole  Trade,  is  not  within  the  Spirit  of  the  Bankrupt-Laws  r 
though  within  the  Letter.  This  is  only  the  fecond  Inftance  of 
►fuch  a  Commiflion  iffuing.  There  was  fuch  a  One  in  the  Year 
,1741 :  But  that  was  not  litigated ;  It  ^2&Afub  Silentio. 

Upon  the  Statutes  of  Queen  Elizabeth  and  King  James,  the 
JVords  of  them  do  indeed  take  in  this  Cajfe :  But  the  Provijions  oi 
i^them  relate  only  to  Perfonsy^/  Juris. 

Some  of  them  are  penal,  and  even  Capital:  Which  mufl:  re-i 
Jate  to  free  Agents.  But  a  tnarried  IVoinan  is  not  fo:  She  is  under 
the  Coercion  of  her  Hufband.  He  may  prevent  Her  from  Sur- 
'rendering.  f  f 

Otrers  of  thefe  Provifions  relate  to  Lands,  and  Chattels  real, 
and  Chofes  in  ASlion:  And  thefe  were  never  meant  to  be  taken 
from  a  married  Woman,  She  may  have  Dower,  or  Jointure  : 
And  how  is  She  to  convey  her  Right  ?  It  was  not  meant  to  make 
her  Goods  liable  to  fuch  a  fevere  Execution  as  thefe  Ads  render 
■the  Objeds  of  them  liable  to.  She  has  not  fuch  a  fole  Property 
:irj  them,  as  to  exclude  the  Rights  of  her  Hulband, 

, Her  Creditors  may  take  their  Remedy,  under -the  Commiflion 
iflued  againft  her  Hiifhand. 

Mr.  Eyre,  in  Reply. 

As  to  the  Second  Point — A  Feme  Covert,  fole  Trader,  is  withia 
the  Spirit  of  the  Bankrupt-Ads,  as  well  as  within  the  Letter. 

As  to  the  firfl  Point — The  Pofitions  which  I  have  laid  down 
are  Confequences  without  which  the  Cuftom  itfelf  can  not 
exift. 

The  Hufband  had  no  Right  to  feize  liis  Wife's  Efteds ;  She 
being  a  Sole  Trader,  in  London:  And  the  Hufoand's  Affignees 
are  Affignees  of  ;6/>  Property  only,  not  of  his  marital  Kights,  what- 
ever they  maybe;  and  of  which,  fuch  a  Power  of  Seizure  was 
certainly  no  Part. 
1 

Lord: 
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Lord  Mansfield  faid.  He  had  an  Opinion  at  the  Trial; 
and  having  thought  of  it  fince,  He  now  ^rcwA-.v/W  in  it:  And  He 
added — "  I  am  very  -wQWfatisfied  in  my  Opinion," 

As  to  the  fingle  Inftance  of  a  Commiffioii  having  ever  hefare 
adluaily  ifllied  againft  a  Feme  Covert  folo  Trader — It  is  per- 
haps only  ihcjirji  that  has  been  foxjnd  :  I;  does  not  follow,  that 
there  certainly  was  none  before  it.  There  probably  were  Others^ 
though  not  now  reeolledted,  or  particularly  afcertained. 

His  Lordlhip  having  particularly  ftated  the  Cafe,  obferved,  in 
repeating  that  Part  of  it  which  agrees  "  Jane  to  be  a  Sole  Trader, 
"  and  to  have  carried  on  ■d.feparate  Trade  within  the  City  accord-' 
"  ing  to  the  Cuftom  of  it";  That  it  muft,  confequently,  be  a 
Trade  wherein  her  Hufband  did  no-t  intermeddle. 

Jle  then  fhortly  rehearfed  the  Arguments  of  the  Counfel ;  and 
took  Notice  that  Mr.  Dunning  had  put  the  Queflion  upon  this 
Point — "  Whether  the  Hulband  is  totally  excluded  from  <z// Power 
"  over  the  Effeds  of  the  Wife." 

Whereas  the  prefent  Queflion  is  not  between  the  Hujband  and 
Wife ',  but  between  his  and  her  Creditors:  She  is  no  Party  to  this 
Cafe.     Therefore  'tis  not  neceflary  to  go  into  that  Queftion. 

But,  taking  it  for  granted,  "  that  the  Hulband  might  put  a 
**  Stop  to  the  Wife's  feparate  Trade  in  futuro  s  znd  after  that, 
"  might  have  a  Right  to  the  Refidue;"  (I  fay,  in  fufuro;  for 
He  certainly  could  not  do  it  with  a  Retrofpeif ;)  Yet  it  docs 
not  follow,  that  he  can  take  to  Himfelf  what  belongs  to  her  Cre- 
ditors. This  would  deftroy  the  Cuftom,  by  rendering  it  nugatory 
and  infFedual.  And  if  He  Himfelf  could  not  prejudice  her  Cre- 
ditors, his  AJJignees  can  not  do  it. 

The  Feme  fole  Trader  in  "London  under  this  Cuftom  muft  in- 
deed bring  her  Adion  in  London  :  But  fuch  Cuftom  would  be  al- 
lowed in  any  other  Court,  in  a  Defence  by  the  Huftand. 


Perhaps  there  might  be  Difficulty  in  the  Wife's  having  a  Re- 
medy, Herfclf,  againft  her  Hulband  :  But  there  is  none,  as  to 
the  Creditors  of  the  Wife.  They  are  intitled  to  a  Remedy  for 
the  Seizure  of  her  EfFedts,  out  of  which  they  were  to  be  paid 
their  juft  Debts. 

The  feparate  Effeds  of  the  Wife  are,  in  the  ///^  Place,  liable 
10  Jier  feparate  Creditors :   But  if  they  were  liable,  in   the  firft 

Place, 
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Place,  to  the  H-uJband\  Debts,  this   would  deflroy  the  End  of 
the  Cuftom. 

In  Joint-Commiflions  of  Bankrnptcy,  jT^://;/ Debts  are  firlV  paid; 
then,  xhtfeparaie  Debts  :   So  alfo,  where  there  are  different  Joint- 

CommiiTions. 

As  to  the  Second  Point — "  Whether  She  be  ftahle  to  a  Cooir;. 
<*  niiffion" — 

'The   Statutes  of  Bankruptcy  extend  to   the  City  oi  London  : 
A'hd  the  Words  of  the  Statutes  take  in  this  Cafe.     And  it  is  for  . 
the  Benefit  of  the  Wife-,  "  that  She  (hould  be  hable  to  a  Commif-" 
"  fion";  becaufe,  otherwite,  She  would  be  liable  to  perpetual  Im~ 
prijbnment .     It  is  alfo  for  the  Benefit  of  the  Creditors  ;   (who  caa,'. 
not,  by  reafon  of  this  Cuflom,  come  at  the  Hufoand.)     There  is 
no  Realbn  to  take  this  Cafe  out  of  the  Ads  relating  to  Bankruptcy. . 
The  Hufband  Plimfelf  was  not  liable  to  the  Wife's  Creditors; 
Nor  had  he  any  Demand  upon  them.     The  Confequences  of  heti 
Bankruptcy,  as  a  Sole  Trader,  concern  only  the  Relation  in  which ' 
She  ftands  to  her  Creditors ;  and  they,  to  Her. 

As  to  the  Precedents — There  Is  no  Method  of  fearching  for 
Commiflions  that  may  have  ilTued  againft  folc  Traders  :  But  here' 
is  one  Inflance  produced,  of  fuch  a  Commiflion ;  which  is  very 
exprefs.  It  ifTued  in  Lord  Hardaickes  Timej  And  was  direfted 
to  Mr.  Atkins,  Mr.  Crajier,  and  Mr.  Seare,  three  experienced 
Gentlemen  :   And  Lord  Hardwicke  allowed  a  *  Certificate.  .*  It  was 

figncd  by  the 
.  _-_^  .,-  .,_  .  ,  .  -  Commiffi- 

As  to  Mr.  Dimfimg  s  luppoled  Inconveniences — 1  lus  Cuitoni  oners,  on  the 
;  affefts  no  Rights  but  fuch  as  are  the  Subjed  of  the  Cuflom  i  not  17th  of  July 
j  Marital  or  any  other  Rights.  ''''^^' 

I  And  as  to  the  Danger  to  the  Wife,  from  the  Coercion  of  her 
Huflrand — She  could  never  be  liable  to  the  Guilt  of  a  Capital  Of- 
fence, where  She  was  under  an  invincible  Neceility. 

'  I  am  of  Opinion,  that  a  CommifTion  may  be  taken  out  againil 
'  Her  as  a  Sole  Trader,  with  refped  to  her  feparate  Effeds  in  Trade. 

Mr.    Juflice    Wilmot — This    is   a   Confequettce   of  the^ 
Cuftom.     The  Cuflom   eflablifhes  her  being  a  fole  and  feparate 
Trader  :   It  follows  of  Courfe,  that  thefe  Goods,  in  her  feparate 
Trade,  may  be  taken  and  feized  under  a  Commiflion  of  Bank- 
(  xuptcy  againfl:  Her. 

Part  IV.  Vol.  IIL  7  A  %  The 


1784        Mich.  Term  6  Geo.  3.   B.  R. 


The  prefent  Queflion  is  not  now  between  the  Hufband  and 
Wife  ;  but  between  two  Sets  of  Creditors,  thofe  of  the  One,  and 
thole  of  the  Other.  She  has  by  this  Cuftom,  particular  Privi- 
leges;  And  her  Creditors  have  particular  Rights,  as  againfl:  Her. 
Thefe  Cuftoms  (though  local)  are  to  be  confidered  as  allowable 
under  the  general  Law  of  the  Land,  when  they  come  in  quelUon 
in  other  Courts;  though  the  ASiion  mufl  be  brought  in  the  hcai 
Court. 

As  to  the  Hufband's  intermeddling — He  certainly  can  not  do 
it,  fo  as  to  injure  her  Creditors:  It  would  be  a  ftrange  Thing 
indeed,  if  the  Hulband  could  intermeddle  fo  as  to  afifcd  the  Cr^- 
ditors  of  the  Wife,  to  their  Prejudice.  And  if  He  Hitfifclf  qzw 
not  do  fo.  No  more  can  his  AJJignees,  who  fland  in  his  Place. 

The  fecond  Point  is  of  Confequence.  It  muft  be  confined  to 
her  Debts  in  the  Way  of  her  Trade.  And  as  to  that.  She  is  withia 
the  Words  and  Meaning  of  the  Bankruptcy- Ads :  And  Her  Af- 
fignees  fland  jufl:  in  her  Place. 

The  Hulband's  Afllgnees  can  not  take  her  EfFeds ;  nor  Her 
Aflignees,  his.  But  the  Comrnilhon  againll  Her  ought  to  be 
confined  to  Matters  in  the  Way  of  her  Trade. 

Mr.  Juftice  Yates  was  of  the  fame  Opinion. 

An  A<flion  upon  the  Cuftom  can  only  be  brought  in  the  Mayor's 

Court  oi  London:  But  the  Cuftom  may  be  pleaded  in  Bar,  in  a 

fuperior  Court.  Bro.  Cuflomes  43.     It  may  be  ufed  in  a  fuperior 

Court  by  Way  of  Defence :  And  in  fuch  Cafes,  the  fuperior  Court 

■will  take  Notice  of  the  Cuftom. 

The  only  Queflion  here  is,  «•  Whether  the  Effeds  of  the  Wife 
♦•  belonged  to  her  AJJignees  under  the  Commiffion  which  iffued 
**  againft  Her." 

The  Property  in  thefe  Goods  was  transferred  to  them :  And 
they  certainly  had  a  Right  to  recover  them. 

In  I  Shower  183.  Fabian  v.  Plant — Sir  Bartholomew  Shower 
fald,  that  "the  Hulband  fhall  not  put  in  Bail."  The  Wife  alone 
is  chargeable;  and  the  Hufband's  EffeSls  are  not :  Therefore  He 
can  not  take  Her's  from  her  Creditors. 

A  Commiflion  being  ifluable  againft  Her  is  a  Confequence  of  the 
Cuftom  for  her  fole  Trading. 

A3 
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As  between  the  Hufband  and  Wife,  He  has  a  Right  to  feize 
her  Effeds :  She  has  no  Remedy  againft  Him,  from  the  Cuftom. 
But  He  can  not  meddle  with  them,  fo  as  to  affeft  her  Creditors. 

There  can  be  no  Objedlion  from  the  Bankrupt-Laws.  She  is 
within  them :  But  She  could  not  be  liable  to  capital  Puniflament, 
if  She  was  really  under  her  Huiband's  Coercion, 


,  )iuoD, 


I  have  not  the  leaft  Doubt  about  this  Cafe. 


I 
I 


IVfr.  Juftice  Aston  faid.  He  remembered  a  Cafe  in  C.  B. 
In  his  Time,  in  the  Manor  of  Hcv-ve// -,  where  this  Cuflom  of 
Feme  Covert  fole  Trader  was  eflablifhed.  ^^ 

Her  Perfon  and  her  EfFedls  in  Trade  are  anfwerable  to  her  Cre- 
ditors: And  the  Hufband  is  bound,   by  an  implied  Confent.  -     . 

The  Statutes  of  Ba;nkruptcy  are  but  as  a  Statute-Execution  ii^bn 
her  Effedts  in  Trade,  fo  far  as  they  are  liable  by  Law. 

The  Ajfignees  of  the  Hujhand  only  ftand  in  his  Place :  And  He 
Himfelf  could  not  have  receded  from  his  Confent.  He  may  put 
an  End  to  her  fole  Trade,  infuturo  :  But  He  can  not  do  it,  with 
a  Retrofpeft.  He  can  not  take  away  the  prior  Right  of  her  Cre- 
ditors to  her  Effeds  as  a  fole  Trader,  This  Cuftom  does  not  in- 
terfere with  any  marital  Rights :  It  refpeds  only  Trade  and 
Commerce. 

Per  Cur.  unanimoufly. 

Judgment  for  the  Plaintiffs. 

Mr.  Juflice  Wilmot  obferved,  that  this  Cuflom  fub- 
jeded  the  Wife  to  an  Execution ;  to  which  She  was  not  liable  at 
Common  Law. 


Rex  verlus  Roffer  Aiken.  wedncida). 

''  °  ioNov.1765. 

TH  E  Defendant  had  been  convided  on  the  Hawkers  and 
Pedlars  Ad :  And  the  Convidion  was  removed  hither,  by 
Certiorari. 

Sir  Fletcher  Norton  objeded  to  the  Convidion :  For 

ift.  He  was  not  fummoned,  to  anfwer  to  the  Charge :    At  leafl, 
it  doe>  not  appear,  that  he  was  fummoned. 

3  cd.  The 
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t  And  V. 
ante,  pa. 
1 164.  1 165. 
1166.  Re- 
1;.  Viponc 
et  al.  Pafch, 
1761. 


2dly.  The  Witnefs  was  }iot  exami77ed  in  the  'Prefence  of  the 
Defendant :  And  therefore  He  did  not  hear  the  Rvidcnce ;  as  far 
as  appears  upon  this  Conviciion.  V.  2  Sir  y.  S.  1240.  Ilex  v. 
Baker.-f 


3dly.  The  Witnefs  does  not  fwear  Him  to  be  a  Hawker  and 
Pedlar  at  the  Ti/»e  of  the  Conviftion. 

Mr.  Wallace  was  for  the  Pi-ofecutor.     But 

The  Court  were  unanimoufly  of  Opinion  "  that  thefe 
"  Objections  were  not  well  founded."     For 

I  ft.  He  did  appear,  and   denied  the  Guilt;   hul  dad  not  defire 
further  Time  to  produce  his  Evidence,  or  to  prove  his  Innocence. 
He  feems  therefore  to  have  waved  any  further  Defence. 

2dly.  It  may  he prefumed,  that  the  Witnefs  was  examined   in 
his  Prefence. 

3dly.  There  is  an  Inaccuracy  in  this  Conviction  :  but  it  appears 
that  the  Defendant  expofed  his  Goods  to  Sale,  on  the  15th;  and  '•' 
the  Conviilion  was  on  the   17th. 

Per  Cur.  unanimoufly. 

Conviction  affirmed. 


•  V.  ante, 
p.  «7i6. 


Rex    vc?-fus    Hann    and   Price. 

MR.  Morton  and  ^'ix  Fletcher  Norton  moved,  upon  Tuefday 
the  1 2th  of  this  prefent  November,  on  Eehalf  of  the  Defen- 
dants, who  were  Burrough-Juftices  of  Corfe-Cajtle,  and  had  con- 
feJJ'ed  themfelves  guilty  of  an  Information  *  charging  them  with 
a  very  great  Mifbehaviour  in  the  Execution  of  their  Office,  {yi-z. 
refufmg  a  Licence  to  a  Public-Houfekeeper,  out  of  Pique  and 
Refentment,  and  upon  bad  Motives,  arifing  from  their  Attach- 
ments in  refpedl  to  a  late  Parliamentary  Eledtion  ;  and  adting 
therein  under  the  Influence  of  One  of  the  Candidates ;)  for  a 
Rule  To  DISPENSE  ivith  the  personal  Appearance  of  the  De- 
fendants, on  the  Undertaking  of  their  Clerk  in  Court  "  to  art- 
*'  fwer  for  their  Fines."  2 


It 
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It  was  defended  Immediately  (without  any  Rule  to  fhew  Caufe) 
%y  Mr.  Serjeant  Davy,  Mr.  'Thiirlo'w,  and  Mr.  Dumiing,  of 
Counfel  for  the  Profecutors.     And 

Th'e  Court,  upon  full  Debate,  were  unanimous  in  re- 
efing the  Motion. 

The  general  Dodrine  laid  down  by  the  Court,  and  agreed  by 
:the  Counfel  on  both  Sides,  was  That  though  fuch  a  jvlotion  was 
fubjedl  to  the  Difcretion  of  the  Court,  either  to  grant  or  to  refufe 
it,  where  it  was  clear  and  certain  that  the  PunilTTiment  would  not 
■  be  corporal;  yet,  it  ought  to  be  denied  in  every  Cafe  where  it 
was  either  probable  ox pojjible  that  the  Punifbraent  would  be  cor- 
poral.    And  though   the   The  Court  did  not  then  declare  what 
Punilhment  They  would  inflift  upon  the  prefent  Defendants,  yet 
They  faw  the  Offence  in  fo  atrocious  a  Light,  as  to  be  far  from 
-determining  *"■  that  it  would  be  only  pecuniary."    And  Mr.  T"///^ 
.tice  WiLMOT   and  Mr.  Jujiice  Aston  thought  that  even  where 
the  Punilliment  would  mofl  probably  be  only  pecuniary,  yet  in 
Offences  of  a  very  grofs  and  ptcblic  Nature  (as  They  held  this  to 
be)  the  Perfons  convided  lliould  appear  in  Per/on,  for  the  Sake 
-of  Example  and  Prevention  of  the  like  Offences  being  committed 
by  other  Perfons,;   As   the  Notoriety  of  their  being  called  up  to 
anfwer  criminally  for  fuch  Offences  would  very  much  conduce  to 
i deter  Others  from  venturing  to  commit  the  like. 

The  Court   therefore,  upon   the  Whole,  unaxumoufly 
.-.denied  the  Motion. 

The  Sentence  of  the  Court  now  (on  this  20th  of 
-of  November)   pronounced  upon  them  was.  That 
they  fliould  be  committed  for  a  Month  ;  fined  50/. 
apiece;  and  imprifoned  till  the  Fine  was  paid. 


Ruflc'li   verfus   Stewart.  Thurfday,  21 

Nov.  1765. 

A  Motion  had  been  made  for  the  Difcharge  of  the  Defendant 
out  of  Cuftody,  for  want  of  having  been  charged  in  Cuf- 
Uody,  within  two  Terms.  The  Motion  was  founded  upon  a  Rule 
•of  this  Court,  made  in  .7r/«/Vj  Term  17 16,  2  G.  i.  whereby  it 
is  ordered  *'  That  if  any  Defendant  fhall  be  committed  to  the  Cuf- 
'•*  tody  of  the  Marfhal,  or  charged  in  Cvfiody  of  the  Marllial,  or 
■  *'  arrejled,  or  conunitted  by  virtue  of  the  Procefs  of  this  Court  to 
■"*  the  Cultody  of  any  Sheriff  or  other  Officer  whatfoever,  at  the 
Part  IV.  Vol.  III.  7B  Suit 
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"  Suit  of  any  PlaintifFj   and  fhall  fo  remain  in  Cuftody  for  two 

"  Tern>s;  and  the  Plaintiff  fliall  not  declare  againft  fuch  Defen- 

"  dant  within  that  Time;  fuch  Defendant,  after  the  End  of  the 

**  fecond  Term  after  fuch  Imprifonment,  {hall  be  difchargcd  out 

"  of  the  Prifon  where  he  fhall  be  fo  detained,  on  filing  Common 

**  -Bail  figned  by  One  of  the  Juftices  of  this  Court,  without  givino- 

*'  Notice  to   the  Plaintiff  or   his  Attorney." 

Caufe  was  now  fliewn  :  And  the  Queflion  was  "  Whether  the 
*'  Defendant,  who  was  not  in  Cuftody  upon  being  taken,  but 
"  had  SURRENDERED  Hwifelf  in  Difcharge  of  his  Bail,  was  or 
"  was  not  suPERSEDEABLE  within  the  abovementioned  o-eneral 
*'  Rule  and  its  Conftrudion,  and  the  Pradice  of  the  Court." 

Lord  Mansfield — No  Doubt,  the  'Time  runs  from  the 
Time  of  Notice  of  the  D  ef aidant' s  being  in  Ctijlody. 

Per  Cur. — 

Rule   made  absolute,  for  difcharging 
the  Defendant  out  of  Cuflody. 

'Memorandum — The   Debt   was  a  large  One;  upwards  (it 
was  faid)  of  3000/.     And  an  Adlion  was  brought  by  the  Plain- 
tiff, foon  after  this  Motion,  againfl  his  Attorney  Mr.  Palmer,  for' 
his  NegleSi  in  omitting  to  charge  the  Defendant  within  Time:' 
Which  Aflion  was  tried  in  C  B.  about  24th  or  25th  June  1766; 
ajid-1500/.  Damages  given  againfl  Mr.  Palmer. 


Gray   v  erf  us   Afiiton. 

Til  E   Defendant  having  obtained  a  Judge^s  Order,  upon  the 
Terms  (amongfl  others)   of  "  pleading  an  illuablc  Plea," 
put  in  a  Sham  Demurrer. 

The  Plaintiff's  Attorney,  looking  upon  this  as  a  mere  Evafion 
■of  the  Judge's  Order  requiring  the  "  pleading  an  ijj'uable  Plea," 
figned  Judgment;  fuppofing  that  A  sham  Demurrer  is  not  an  if- 
fuable  Plea. 

The  Defendant  obtained  a  Rule  to  ihew  Caufe  why  this  Judg-. 
ment,  which  |the  Plaintiit's  Attorney  had  figned,  fhould  not  be 
fet  afide.     And  Caufe  being  now  fhewn  ;   It   was   prayed   by  the 
Counfel  for  the   Plaintiff,  that  this  Rule  might  be  dilcharged- 
with  Cojh. 

The 
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The  Court  were  of  Opinion  '^  that  it  ought  to  be  fo." 

A  DiJlmSlion  was  taken  by  the  Court,  between  a  real  and  fair 
Demurrer,  and  a  sham  One:  The  Former  is  an  iffuable  Plea, 
within  the  Intent  and  Meaning  of  the  Judge's  Order;  The  Lat- 
ter, is  only  an  Rvafion  of  it. 

Rule  discharged,  with  Cojis. 


Knox,  Efq;    vcrfus    Collello.  Friday,  22 

'  ^  -^  Nov.  1765. 

THIS  was  a  Writ  or  Error  from  B.  R.  in  Ireland,  to  reverfe 
a  Judgment  of  theirs,  affirming  a  Judgment  in  C.  B.  there, 
in  an  Adtion  of  Debt  for  1800/.  brought  againil:  IVilliam  Knox 
by  Chrijiopber  Fallon  deceafed;  and  alfo  affirming  the  Adjudication 
oiC.B.  in  /;rA7W,  of  Execution  of  the  fame  Judgment  upon' 
Writs  of  Scire  Facias  ilTued  out  of  the  faid  Court  of  C  B.  in  Ireland 
againft  the  laid  A'/zox,  at  the  Suit  of  Edmond  Coftelh  and  Rdmond 
Fallon,  furviving  Executors  of  the  faid  Chrijiopber  Fallon. 

It  appears,  upon  the  Return,  That  the  original  Aiflion  was 
brought  in  C.  B.  in  Ireland,  by  Cbrijlopbcr  Fallon ;  And  that  He 
"recovered  his  Debt,  and  alfo  i /.  i8j-.  5c/.  for  Damages  occajione 
detentionis  debiti.  That  a  Scire  Facias  qiiare  cxecutionem  non  ilTued, 
at  the  Suit  of  the  faid  Edmond  Fallon  and  Edmond  Cojlello,  fug- 
gefting  "  that  Cbrijloper  Fallon  was  dead,  and  that  they  were  his 
*'  furviving  Executors."  That  upon  this  Scire  Facias,  the  De- 
fendant pleaded  Payment :  Which  was  found  againft  Him,  with 
Sixpence  Damages.  Whereupon  it  was  adjudged,  "  that  they 
"  (as  his  Executors)  fhould  have  Execution  againft  Knox,  for  the 
"  'Debt  and  Dafnagescif orei'a.\d:"  And  it  was  ^z/yii  adjudged,  "That 
"  they  do  recover  againft  the  faid  IVilliara  Knox  their  CoJls  and 
"  Expences  ajhrefaid,  to  Sixpence  by  the  Jury  aforefaid  in  form 
"  aforefaid  alfeffed ;  and  alfo  17/.  14X.  8«/.  for  their  CoJls  a?id 
"  Expences  aforelaid  adjudged  to  them  at  their  own  Requeft,  by 
"  the  Court  here,  by  way  of  Increafe  according  to  the  Form  of 
"  the  Statute  in  fuch  Cale  made  and  provided;  Which  faid  Cofts 
"  and  Damages,  in  the  Whole,  amount  to  ijl.  15^.  2d.  And 
"  that  the  faid  Rdmond  Fallon  and  Edmund  Cojlello  have  Execu- 
"  tion  {iff." 

Only  One  of  the  Executors  appeared  to  the  Writ  of  Error  in 
B.  R.  in  Ireland  viz.  Ed;no?id  Cojlello ;  who,  alone,  fued  out  the 
Scire  Facias  quare  execiitionem  non,  in  B.  R.  there  :  And  yet  that 
Court  affirmed  the  Judgment  of  C.B.  for  Bo tb ;  and  the  adju- 
tiication  was  "  that  Both  n:iould  recover." 

This 
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This  Caufe  came  on  to  be  argued  upon  Tucfiiay  lafl ;  but  was 
then  adjourned  i  and  now  flood  in  the  Paper  again. 

Mr.  AJlmrJl,  for  the  Plaintiff  in  Error,  made  thefe  two  Ob- 
jedtions. — 

ifl.  The  Court  below  have  given  Damages  For  Non-Payment 
of  the  Money:  Whereas  Damages  can  not  be  given  in  a  Scire 
Facias,  i  Ro.  Abr.  574.  Letter  P./>/.  6.  *'  In  a  Scire  Facias,  no 
"  Damages  (hall  be  recovered."  2  H.  6.  15.  Nor  could  Cofts,  till 
the  Statute  of  8,  9  W.  3.  r.  1 1.  "  for  the  better  preventing  frivo- 
''  lous  and  vexatious  Suits."  [V.  Sedl.  3.]  He  alfo  cited  6  Mod. 
i^j.  Faiijhaiv  v.  Morrijbn.  Mil.  3  Ann.  B.  R. 

2d  Objection — The  Scire  Facias  qziare  Fxecutionem  non,   in  the 
dicing  s  Bench  xn  Ireland  is  prayed  by  Edmund Cojlello,  only;  though 
the  Writ  of  Error  is  brought  againfl  the  two  Executors  :   And  yet  ' 
there  is  no  Suggefiion  "  that  Either  of  them  is  dsad;"  though 
only  One  of  them  appears  to  it,  and  prays  the  Scire  Facias. 

The  Cafe  o^  Brewer  v.  Turner  in  i  Sir  J.  S.  233.  is  in  fome 
Degree  applicable  to  the  prefent.  The  Judgment  was  againft 
Two ;  and  was  fo  defcribed  in  the  Writ  of  Error  :  But  it  was  laid 
■to  be  only  ad  grave  damnum  of  One  of  them ;  though  it  did  not 
appear,  that  the  Other  was  dead.  There  it  was  determined  "  that 
"  Both  Defendants  ought  to  join  in  the  Writ  of  Error."  Here, 
they  ought  Both  of  them  to  be  joined. 

Mr.  Wallace,  <cntra,  for  fupporting  the  Judgment  in  C.  B.  in 
Ireland  and  alfo  the  Judgment  of  Affirmance  in  jB.  R.  there. 

He  allowed  the  firft  Objecftion  to  be  good,  if  \vq\\  founded: 
and  mentioned  the  Cafe  of  Menriqiics  v.  Dutch  IVc/i  India  Com- 
pany, in  2  Sir  7.  S.  807,  808.  and  in  2  Lord  Raym.  1532.  S.C. 
where  the  Judgment  was  reverfed  for  the  Damages.  But  He  de- 
nied that  I)aniages  <ire  hc-e  given  for  the  Delay  of  Execu- 
'•  The  Jury  tion :  The  Words  are  *  only  *'  that  He  has  been  damaged  and 
find  "that    «,  put  to  Cofts,"     The  Damages  are  onlv  6  i/.  on  a  Debt  of  I  Soo/. 

"   Knix  did  f    ,        T      1  •  1  1         T-»i    •       •■;-.-  \      ■      j~^    n  i 

«'  not  pay  and  the  Judgment  is  "  that  the  Flaintitts  recover  their  Lojts  and 
"  the  :i tore-  Expeuccs  aforcfaid,  to  bd.  by  the  Jury  affeffed ;  and  for  Increafe 
;;  I'ndDa'-'''  ^^  <^^^s  and  Charges  17/.  and  upward. 

"  mages  fo 
■'"  as  aforefaiJ  recovered  againft  Him  by  the  aforcfaid  Chrifto><her  F,tlUn  by  the  faid  Ju-Igment  in  the 

"  fiid  fcveial  Writs  of  Sicire  Fncim  mentioned  l£c  :  And  that  the  faid  Edmond  Fallon  and  Edmond  Ctt- 
"■'  Jiello,  by  chs  Noii-^->ayment  thereof,  as  Executors  of  the  iA\A  Cbrijhph:r  Fallon,  were  damnified 
■•*<-AND   ruT  re  Costs,  to  tlic  Amount  of  Six.enct  SierJiog." 

I  -But 
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But  if  it  fhould  be  admitted  "  that  this  is  Damages  for  the 
<*  Delay  of  Execution ;"  yet  the  Judgment  ought  to  be  reverfed 
only  for  the  6  d.  as  was  done  in  the  Cafe  of  Henriques  and  the 
Dutch  Weft  India  Company. 

As  to  the  2d  Objedion — No  Cafe  is  cited  in  Proof  of  it.  No 
Objeftion  was  made.  It  v/as  the  Plaintiff  in  Error's  Fault,  72ot 
to  bring  in  the  Other  Executor.  However,  One  Executor  alone 
may  call  upon  the  Plaintiff  in  Error,  to  affign  Errors :  And  if  the 
Judgment  Ihall  be  affirmed  as  to  One  of  them,  it  is  and  mufl:  be 
affirmed  as  a  good  Judgment  with  refpedt  to  Both  of  them. 

But  here,  the  Other  Executor  [Edmond  Fallon)  fhall  be  in- 
tended io  be  dead.     Henjloe's  Cafe   9  Co.  36.  b. 

Mr.  JJljurJi,  in  Reply.  The  Judgment  muft  be  reverfed  in 
toto,  if  at  all. 

The  6d.  is  as  inadequate  a  Satisfadion  for  Cojls,  as  it  is  far 
Damages. 

Lord  Mansfield  was  not  in  Court. 

Mr.  Juftice  Wilmot  (after  flating  the  Cafe  particularly) 
faid  "  the  Court  ought  to  Jupport  a  Judgment  recovered  upon 
"  the  Merits." 

This  Original  Judgment  was  obtained  fo  long  ago  as  the  twenty 
third  Year  of  King  G.  1.  And  the  Plaintiffs  beluw  have  not  yet 
obtained  the  Effects  of  it. 

'1 ,1 

The  I  ft  Obje<ftion  turns  upon  a  Fa<fl-,  which  does  not  fupport 
the  Objeftion.     To  be  fure,  Damages  for  Delay  of  Execution  can 
not  be  given  in  a  Scire  Facias ;   nor  could  Cofs,  till  the  Statute  of 
8,  9  /^.  3.  c.  1 1.*  And  if  this  Cafe  were  fo,  the  Judgment  might*  V.  Scft.  j. 
be  reverfed  as  to  the  6d.  and  affirmed  as  to  the  Rejl. 

But  here,  the  being  "  damnified  and  put  to  Cofls  to  the  Amount 
"  of  6d."  is  only  meant  as  a  Foundation  for  the  Cofis  de  incre- 
ment 0 :  And  the  Judgment  is  "  that  the  Plaintiffs  (hall  recover 
**   17/.    I4J".   ^d.  for  their  Cojls  and  Expenccs  6zc." 

The  2d  Objedlion  is  "  That  the  Scire  Facias  quare  Executi- 
*'  onem  non  is  brought  by  only  One  of  thefe  two  Executors." 

Part  IV.  Vol  .III.  7C  As 
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As  to  the  Cafe  of  Brewer  v.  'Turner,  in  Strange,  cited  by  Mr. 
Apurjl — It  may  be  right :  For  Both  are  there  Plainiiff's,  to  re- 
•verfe  the  Judgment. 

But  a  Scire  Facias  quare  Executionem  non  is  only  to  bring  the 
Plaintiff  in  Error  in,  to  cij]ign  his  Errors.  He  comes  in,  upon  it, 
and  afligns  his  Errors.  Therefore  He  waved  any  Objection,  and 
admitted  the  One  Executor  to  be  fufficient  to  call  upon  him 
merely  to  aflign  Errors.  He  might  perhaps  have  moved  to 
quafli  it :  But  as  He  did  not  challenge  it.  He  has  waved  the  Ob- 
jedion  to  it ;  And  We  are  not  to  prefumc  the  Other  Executor  to 
be  alive. 

No  Cafe  is  cited  to  bind  Us  to  reverfe  tliis  Judgment:  And  it 
can  be  attended  with  no  Inconvenience,  to  affirm  it. 

Mr.  Juftice  Yates  allowed  the  Principle  of  the  ift  Ob- 
jeftion;  but  denied  that  the  Faft  fupported  it.  '' Damages' may 
qiean  Cojis.     The  FaSi  is  not,  therefore,  as  it  has  been  alledged. 

As  to  the  2d  Objedlion — He  was  very  clear,  that  the  Judg- 
ment ought  to  be  affirmed  in  toto.  Mr.  Afmrji's  Cafe  cited  from 
1  Sir  y.  S.  233.  is  not  like  this  Cafe.  Racket  v.  Heme,  in  Car~ 
theio  7.  indeed  is  a  Determination  *'  that  a  Writ  of  Error  by  One 
*'  alone  upon  a  Judgment  againfl  Two,  is  7iot  good."  But  that 
is  upon  account  of  the  Inconvenience  that  would  arife  from  a 
perpetual  Delay  of  the  Execution,  li  Every  Defendant  might  bring 
u  Writ  of  Error  by  Himfelf.  Now  that  Reajon  does  not  hold,  in 
the  prefent  Cafe,  where  thefe  Executors  are  Defendants  in  Error, 
and  not  Plaintiffs. 

Mr.  Juilice  Aston  declared  Himfelf  to  be  of  the  fame 

Opinion. 

Whereupon,  by  the  unanimous  Opinion  of  all  Three,  the 

Judgment  was  affirmed. 


Holcombe  and  Another  verfiis  Wade. 

IT  was  declared  by  Mr.   J.  Wilmot  and  Mr.  'J.  Yates  (Lord 
Mansfield  being  abfent,  and  Mr.  J.  Afton  filent)  that  the  ge- 
neral Rule  of  P.  15  C.  2.  about  the  Neceflity  of  an  Attorney  for 

the 
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the  Defendant  being  prefent,*  whenever  a  Perfon  in  Cujiody  gives  «  rpj^j^  j^^j^. 
a  Warrant  of  Attorney  "  to  confess  Judgment,"  is  confined  (orh\A%  Bai- 
to  Judgment  in  the  particular  Caufe  whereupon  He  is  in  Cuf- ''.^',^'^^'^^" 
tody;  and   docs  not  extend  to  Warrants  of  Attorney  given  '  *  to  to  exad^  or 
*'  confefs  Judgments  in  other  Adions."     And  this,  they  faid.t^ketVom any 
has  been  fo  fettled.     [V.  2  Ld.  Raym.  797.  Finn  v.  HutcJxmfon  :f;J,yS 
Where  it  is  fettled;  and  the  Reafon  of  the  Rule  is  given.]  tody  by  Arreji, 

any  War- 
rant to  acknowledge  a  Judgment,  but  in  the  Prefeace  of  an  Attorney  for  the  Defendant. 


Harvey     verfus    Peake. 

"R.  Cox,  on  Behalf  of  the  Defendant,  had  moved  on  Tuefday 
the  19th  Inft.int,  in  Arreft  of  Judgment :  And  one  of  his 
Obieftions  was  to  the  Manner  of  joining  IfTue.  For  that  this 
Ilfue  was  joined  (or  rather  not  joined)  in  thefe  Words — **  Et pra- 
"  di5li{s  A.  P.  Jimiliter;"  which  was  a  Repetition  of  the  fame 
Name  [viz.  that  of  the-©.efendant;)  inftead  of  faying,  "  Et  pra;- 
"  diet,  the  Plaintiff  fmiliter":  So  that,  in  Eifed:,  the  Party  has 
joined  Iffue  with  Himfelf. 

Lord  Mansfield  advifed  Mr.  Cox  to  drop  this  Objec- 
tion to  the  want  of  joining  Iffue;  and  to  rely  on  his  other  Ob- 
jeftions  in  Arrefl  of  Judgment. 

However,  Mr.  Serjeant  Fojler  now  renewed  it;  obferving  that 
J  this  was  the  Plaintiff's  own  Miflake ;  and  not  the  Defendant's: 
I  And  he  cited  Comyns  376.   PValker  v,  Lejler,  and  2  Sir  J.  S.  iiij. 
Heath  v.  V/alker,  to  prove  it  fatal. 

But  the  Three  Judges  (Lord  Mansfield  being  now  abfent)  over- 
ruled it,  upon 

Mr.  Juftlce  Wilmot's,  rehearfing  the  Cale  of  Probyn  v. 
Churchman,  M.  5  G.  2.  B.  R:   (Which   I  took  the  Liberty  of 
,  mentioning  to  have  been  fnce  confirmed  by  a  later  One  of  Cleaver 
Jordan,  Mich.jG.  2.  1733.  B.R.) 

The  Rule  for  fliewing  Caufe  why  the  Judgment 
flwuld  not  be  arrefled,  was  discharged. 

N.  B.  That  Lord  Chief  JulHce  Lee  (then  only  Mr.'Juftice  Lee) 
did,  in  both  the  lafi-mentioned  Cafes,  cite  another  Cafe,  of  Raw - 
Sonev.  Hickman,  in  P.  9  G.  i.  in  this  Court:  Which  was  Debt 
upon  Bond;  and  the  Defendant  pleaded  "  folvit  ad  diem,"  et  hoc 
petit  quod ijiquiratur per patriam.  The  Plaintiff  faid,  "  Et  pr(T- 
-j  *'  diil. 
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*'  diSl.  x\\t  Defendant  Jimiliter."  This  was  moved  in  Arreft  of 
Judgment:  But  the  Objetflion  was  over-ruled;  and  Judgment 
affirmed. 


Saturday.  23  2ouch,  cx  dimiff.  Abbot  and  Kallet,  verfus  Parfons. 

Nov.  1 76c.  '  'J 


THIS  was  a  fpccial  Cafe  in  Ejedlment :  And  the  Queftion 
was  "Whether  an  Infant's   Conveyance  by  Leafe  and 
•*  Releafe  was  abfolutely  void,  or  only  voidable." 

This  Caufe  had  been  twice  tried.  Upon  the  firft  Trial,  an  in- 
complete Cafe  had  been  drawn  up  and  agreed  upon  ;  which  ha- 
ving been  argued  on  Friday  17th  'June  1763,  by  Mr.  Serjeant 
Glynn  for  the  Plaintiff,  and  Mr.  Dunning  for  the  Defendant, 
Lord  Mansfield  then  obferved,  that  many  Circumftances  were 
neceffary  to  be  known,  befides  thofe  contained  in  the  Cafe  as  it 
then  flood ;  which  was  not  fufficiently  ftated,  to  come  at  the 
Merits :  And  if  the  Parties  could  not  agree  upon  the  Fafts,  the 
Caufe  muft  be  tried  over  again,  and  thofe  Fads  afcertained.  It 
was  therefore  adjourned  at  that  Time,  in  order  for  the  neceffary 
Fads  and  Circumftances  to  be  more  completely  ftated  :  And,  the 
Parties  not  agreeing  them,  a  fecond  Trial  became  requifite. 

It  was  tried  this  fecond  Time,  at  the  Lent  Affizes  1764  for 
Somerfetjkire,  before  Mr.  Juftice  Tates ;  when  a  Verdid  was 
found  for  the  Plaintiff,  fubjed  to  the  Opinion  of  this  Court,  upon 
the  following  Cafe. 

Special  Cafe.  John  Bicknell,  being  feifed  in  Fee  of  the  Meffu- 
age  and  Lands  in  the  Declaration  mentioned,  by  Indenture  of 
Leafe  and  Releafe  dated  24th  March  1750  and  25th  March  1751, 
conveyed  the  Premiffcs  to  William  Cook  and  his  Heirs,  by  Way 
of  Mortgage,  for  fecuring  the  Repayment  of  280/.  William  Cook 
afterwards  died,  leaving  John  Lamb  Cook,  an  Infant,  bis  eldeji 
Son  and  Heir  at  Law  ;  and  alfo  leaving  his  Widow  'Elizabeth 
Cook  and  the  faid  John  Lamb  Cook  his  ]Q\'!\X.-Executors  and  refi- 
duary  Legatees. 

John  Bicknell,  the  Mortgagor,  afterwards  brought  the  Title- 
Deeds  of  the  Premiffes  to  One  Mr.  John  Williams  an  Attorney, 
and  defired  Him  to  procure  the  Sum  of  400/.  upon  the  fame 
Security ;  in  order  to  pay  off  the  faid  Mortgage  to  the  Cooksy  and 
for  other  Purpofes.  Williams  applied  to  the  Lcffors  of  the  Plain- 
tiff, who  agreed  to  advance  the  fame  :  And  by  Indentures  of 
Leafe  and  Releafe  bearing  Date  refpedively  on  the  29th  and  30th 

of 
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of  Jrme  176 1,  between  the  faid  'jchnhamb  Cook  (then  being  <?« 
Infant  of  between  i6  &  17  Years  of  Age)  and  the  faid  Elizabeth 
Cooi.  of  the  id  Part;  the  laid  Jo/jn  Bicknell-,  of  the  2d  Part;  and 
the  laid  Henry  Abbott  and  Catharine  Hallett,  (LelTors  of  the 
Plaintiff)  of  the  3d  Part;  the  faid  'john  Lamb  Cook  and  Elizabeth 
Cook,  in  Confideration  of  the  Sum  of  280/.  in  the  faid  Releafe 
mentioned  to  be  to  them  paid  by  the  Leirors  of  the  Plaintifr', 
granted  and  releafed,  and  the  laid  "^'.ohn  Eicknell,  as  well  for  the 
Confideration  aforefaid,  as  for  the  further  Sum  ol  i?o/.  to  Him 
mentioned  to  be  paid  by  the  fiid  Lellbrs  of  the  Plaintiff,  granted 
ratified  and  confirmed  the  faid  Premiffes  to  the  laid  Abbott  and 
Hallett,  and  their  Heirs,  To  hold  to  Them  their  Heirs  and  Af- 
figns  for  ever. 

The  faid  Mr.  Williams,  when  He  drew  the  lall:  mentioned  Mort- 
gage-Deed, apprehended  that  the  whole  principal  Sum  of  28^0/. 
continued  due  to  the  Reprefentatives  of  tlie  laid  William  Cook, 
upon  his  faid  Mortgage;  and  therefore  cxprelfed.  that  Sum  to  be 
the  Confideration  paid  to  Them  :  But,  in  Fadt,  the  Sum  of  100 /. 
only  principal  Money,  and  9/.  for  Intereft,  then  remained  due 
thereon  ;  the  faid  Widiani  Cook  having  been  paid  the  otlier  180/. 
'in  his  Life-time  ;  And  accordingly,  at  the  Time  of  the  Execu"- 
■tion  of  the  faid  laft  mentioned  Indentures  of  Leafe  and  Releafe, 
Elizabeth  Cook  received  109/.  being  the  Principal  and  Interefl: 
then  remaining  due  to  her  Son  and  Her  as  Reprefentatives  of  her 
late  Hulband,  upon  his  Mortgage  ;  And  the  Rcfidue  of  the  Sum 
of  400  /.  v/as  received  by  the  laid  John  Bicknell  from  the  Lellorsi 
of  the  Plaintiff. 

The  faid  "Johti  Bicknell  continued  in  Poffelfion  of  the  Premiffes 
from  the  Time  of  his  Conveyance  thereof  to  the  faid  William  Cook, 
until  the  Year  1756;  when  He  conveyed  the  Premilfes,  by  way 
of  Mortgage  for  200/.  to  One  Thomas  Thome,  for  a  Term  of 
Years,  who  in  March  1762  afligned  the  faid  Te.m  to  the  Defen- 
dant Henry  Parjbns,  in  Confideration  of  the  Sum  of  228/.  in  the 
lliid  Deed  of  Aliignment  mentioned  to  be  the  Principal,  Intereft 
and  Colts  then  due  from  Bicknell  to  the  faid  Thorne :  But  before 
the  Aliignment  to  the  Defendant,  Mr.  Williams,  then  being  At- 
torney for  the  Leffors  of  the  Plaintiff,  gave  the  Defendant  Notice 
of  the  Mortgage  made  to  William  Cook,  and  of  the  Alfignmtnt  of 
it  to  the  Lelibrs  of  the  Plaintiff. 

On  the  27th  Day  of  March  1764,  two  Days  before  the  Day 
of  holding  the  Affizes  at  Taunton,  the  faid  "Johti  Lamb  Cooi  made 
an  Etitry  on  the  Premifles,  in  order  to  avoid  his  faid  Leafe  and 
Releafe  to  the  Leffors  of  the  Plaintiff. 

Part  IV.  Vol.  in.  7D  The 
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The  Queftion  is  "  Whether  the  LelTors  of  the  Plaintiff  arc 
**  intitled  to  recover  the  PremiJlcs." 

This  new  Cafe  was  argued  on  Friday  the  8th  of  this  Month, 
ty  Mr.  Serjeant  Glyn?2,  for  the  Plaintiff,  in  fupport  of  the  In- 
fant's Leafe  and  Releafc ;  and  Mr.  Dwviing,  for  the  Defendant, 
who  infifted  upon  their  being  abfolutely  void, 

Mr.  Serjeant  Ghnn  Urged,  that  Infancy  is  a  perfonal  Privi- 
lege;  and  that  the  Infant  only  can  avail  Himfelf  of  his  Infancy: 
No  other  Perfon  can  do  fo.  He  cited  Whittijiglmm's  Cafe  8  Co. 
43.  As  an  Authority  for  Him  ;  though  he  owned  that  this  Cafe 
is  not  quite  concluhve,  as  it  is  confined  to  Feofftnents.  Yet  it 
fliews,  that  Privies  in  Eftate  (as  Joint-tenants^)  and  Privies  in 
Law  (as  Lords  by  Efcheat,)  fliall  not  take  Benefit  of  Infancy  of 
Another.  And  this  Dodtrine,  He  faid,  applies  to  all  other 
Conveyances  ivhatfoever. 

If  the  Infant  docs  jiot  objedt,  it  is  good  againft  all  the  World. 

He  cited  Co.  Lift,   377.     Co.  Litt.  51.  Bacon  on  Ufcs,  355.  and 

he  added,   that  the  Dodlrinc  is  clearly  flated  in  Humphrcjlon'^  Cafe 

in  2  Leon.  216,  218.  and  Moore  105.  S.  C.   (there  called  Lane  v. 

•  V.  S.  C.  in  Cooper,)  the  7th  Point  of  it.* 

TJendl.  195.  ^        '  ' 

Owen  64. 

Dyer  337.  a.      It  is  ;zo/  a  NULL  Agreement ;  becaufe  the  Perfon  of  full  Age  is 
and  I  And.    jjQund:  The  Choice  of  (landing  to  it,  or  not  agreeing  to  it,  is  not 
reciprocal. 


40 


Therefore  fohn  Lamb  Cook's  A.€t  was  good  at  the  Time ;  and 
Jiands  good  :  And  the  Plaintiff  has  a  good  Title  to  recover  ;z<?ay. 

The  great  Point  to  be  attended  to,  is   the  Benefit  of  the 

Infant. 

In  the  Cafe  of  an  Infant's  making  a  Leafe  without  referving 
Rent,  it  muft  therefore  be  void.  But  a  Leafe  made  merely  in 
order  to  bring  an  Ejedment,  is  good :  For,  there  the  Infant  is 
not  prejudiced. 

Here,  the  Infant  is  not,  can  not  be  prejudiced. 

The  Mother  alone,  being  Joint-Executor  with  Him,  had  a 
Right  to  receive  the  Money,  and  give  a  Difcharge  for  it :  And 
^.fter  it  was  received,  the  Infant  was  only  a  Truflee. 

There- 
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Tbereibre  even  with  Regard  ;to  the  Injhfi^.,  it  is  not  zvoid  AQ:; 
;but  only  "voidable. 

Mr.  Dunning,  for  the  Defendant^  the  fecond  Mortgagee, 
agreed  that  both  the  firft  and  fecond  Mortgagee  were  equally  \n~ 
•titled  to  Favour.j  and  that  therefore  EtriSincJ}  of  Law  mull 
.prevail. 

This  is  not  a  Cafe,  He  faid,  v/here  the  Court  of  Cliancery 
-would  have  compelled  the  Infant  to  do  what  He  has  done. 

The  Serjeant's  Propofition  is  *'  That  the  Infant's  Ad:  is  good, 
**  till  diifented  to  by  Him,  when  He  comes  of  Age."  But  I  fay, 
that  his  Diffent  fliall  have  a  RetrofpeSl :  It  refcinds  his  Adt,  and 
makes  it  void  ab  initio.  And  He  may  avoid  it  at  any  Time ;  either 
at  the  Injlant  He  comes  of  Age,  or  earlier.  It  was  formerly  a 
Doubt,  Whether  a  Dum  fuit  infra  (Xtuter.i  would  lie,  after  the 
Infant's  coming  of  Age. 

He  argued  that  this  Conveyance  by  Leafe  andReleafe  was  ab- 
folutely  void.  A  Feoffment  and  Livery  of  Seifin  pcrfonally  and 
4iclually  given  by  the  Infant,  was  the  only  Method  that  could  have 
made  it  only  'voidable. 

A  defeafible  Eftate  is  not  the  Effed  of  every  Sort  of  Convey- 
ance. (And  here  He  went  into  deep  and  ancient  Law  concerning 
the  different  Sorts  of  Conveyances,  and  the  different  Operations 
of  them.*)  He  cited  Bro.  Abr.  Title  Coverture  and  Infar.cy,  pi.  i :  *  V.  ante. 
Where  it  is  faid  "  that  a  Feoffment  and  Liverv  made  by  an  In-  9^-  ^"^  7««! 
*'  fant  Himfelf  and  not  by  Attorney,  is  voidable,  and  not  void : 
-*'  Nota  Diverftie."     26  H.S.  2. 

Whittii2gham\  Cafe,  8  Co.  recognizes  the  Difference  between 
ferfonal  Delivery  of  Seifin,  and  a  Delivery  of  it  by  Letter  of  At- 
torney. (See  pa.  45.  a.)  The  Delivery  alone  is  the  Foundation  of 
•the  voidable  Effate  :  And  the  Reafoning  cannot  therefore  be  ap- 
plied to  any  other  Sort  of  Conveyance  than  a  Conveyance  by 
Livery. 

He  cited  a  Cafe  of  the  Daughters  and  Coheireffes  of  One  f. 
Frevil,  in  (9  H.  6,  fo.  6.  pi.  14.)  and  argued  from  it,  that  a 
Feoffment  by  an  Infant,  without  Liveiy  of  Seifin  a^litally  and 
perfonally  given  by  Him,  is  void;  though  a  voidable  Eilate  paffes 
by  his  perfonal  Livery.  2 
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And  an  Infant's  perfonal  Livery  will  create  a  voidable  Eftate, 
whatever  Age  the  Infant  he  of.  Therefore  though  an  Infant's 
adlual  perfonal  Livery  be  good,  till  avoided ;  yet  it  is  otherwife, 
where  his  Livery  is  not  perfonaL 

The  Diflindion  I  have  taken  is  clear  and  common;  and  is  laid 
down  in  exprefs  Terms  in  Fific/j's  Law,  Lj/k  2.  pa.  102.  [qu. 
Where:   For  it  is  not  in  p.  102.] 

In  26  //.  8.  pi.  2.  Fiiz-Herbcrt  (Axd,  that  an  Infant  may  plead 
■*'  that  he  did  not  grant  by  the  Deed,"  notwithllanding  that  it  be 
fealed  by  Him  ;  Becaufe  nothing  pafled.  And  if  the  Infant  had 
made  Livery  of  Seifm  at  the  Door  of  the  Church,  Pcradventure 
this  might  change  the  Cafe.  As  if  he  gives  Goods,  and  delivers 
them  Himfelf,  he  Ihall  not  have  a  Writ  of  Treipafs ;  no  more 
than  an  Affife,  when  he  makes  Livery  and  Seifin  Himfelf:  But  if 
he  makes  a  Letter  of  Attorney,  it  is  otherwife.  And  this  Dif- 
ference was  granted  by  all  the  Court. 

Brooke  adds,  at  tiie  End  of  his  Abridgment  of  this  Cafe  in  Bro. 
Ahr.  Title  Coverture  and  Infancy,  pi.  i.  "  Et  fc  vide  que  Li~ 
"  very  dun  fait  dun  enfant  nef  jemble  al  Livery  de  terre  ou  biens 
"  per  hey." 

Yet  I  own,  that  pi.  12  of  the  fame  Title  feems  contradictory: 
And  it  is  copied  into  F.  N.  B.  Title  "  Dum  fiiit  infra  o'tatem." 
{V .  New  Edition  pa.  426.  in  Margine.)  Ilere,  indeed,  the  Li- 
very of  the  Deed  and  the  Livery  of  the  Land  are  confounded.  But 
the  Year-Book  (upon  looking  into  it)  appears  to  be  mifrecited  : 
And  fuch  a  Queftion  could  not  arife.  In  Cro.  Car.  103,  Sir  'Tho- 
mas Holt  v.  Sambacb,  The  Infant's  Grant  was  agreed  to  be  void 
as  to  the  Remainder.  And  in  Thompfon  v.  Leach,  '^  Mod.  •501. 
i.nA.'Carth.  435.  S.  C.  It  v/as  holden  "  that  a  Surrender  made 
*'  by  an  Idiot  or  by  an  Infant  is  void  ab  initio;  and  that  any 
"  Perfon  mav  take  Advantage  of  it." 


O" 


A  Surrender  by  an  Infant  cannot  be  by  Deed,  but  is  abfolutely 
void.     Lloyd  w.  Gregory,  Cro.  Car.  502;    1  Ro.  Abr.  728. 

The  Cafe  of  Thompfon  v.  Leach  is  the  fulleft  reported  in  3  Mod. 
-^oi  :  And  there,  an  Infant's  Surrender  was  conildered  as  abfo- 
lutely void.  A  clear  Diftindion  was  alfo  taken  between  the  Deed 
itjeff  of  an  Infant,  (the  Form  of  it,)  and  the  Operation  of  the 
Deed:  And  it  was  determined,  that  All  Deeds  by  Infants,  and 
:aU  Surrenders  by  Infants,  are  void  ab  initio. 

It 
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It  is  on/y  Feoffments  with  aBiial pcrfonal  Livery,  that  arc  void- 
able only.  Bro.  Ahr.  Title  Covertiifi;  and  Infancy.,  pi.  40.  re- 
ferring to  "W  Affizc,  pi.  10.  lays  "  T^enctur  Ckrcmmt,  que  Releafe 
■^*  denfant  dc  ioi.it  k  droit  en  terre  de  que  tl  nc  fuit  unqties  feijic,  efi 
"'  void  &c  :  Mes  aliter  dicitnr  dun  Feojf'ment.  Lc  Rcafon  del  di- 
-*'  z-erjitiefemhle  per  reafon  del  livery  del  terrc.  Ceo  7ieji  que  void- 
•*'  able  ;  et  lauter  cji  void." 

Therefore  an  Infant's  Release  is  void,  not  voidable  only. 

Lord  Coke  had  not  confidered  this  Subjedl,  or  at  leaft  not  ex- 
prelTed  Himfelf  upon  it,  with  his  ufual  Accuracy.  In  i  Injl.  ^i.  b. 
and  in  247. 1?.  He  does  not  diftinguifn  between  the  different  Con- 
■veyances  :  And  He  makes  Entry  equivalent  to  Livery.  So,  in 
2  /////.  673,  on  the  Statute  of  27  H.  8.  c.  16.  concerning  Inrol-,- 
ments  of  Bargains  and  Contrafts — He  plainly  confidered  the  Deed 
■Sii  abfohdcly  vo'iA — "  If  an  Infant  bargain  and  fell  Lands  which 
■"  are  in  the  Realty  by  Deed  indented  and  inrolled.  He  may  avoid 
•"  it  when  He  will:  For  the  Deed  was  of  no  Effedt  to  raife  an 
"  Ufe  Off."  So  in  i  Inji.  45.  h.  (for  want  of  confidering  the 
different  Forms  of  Conveyances — )  he  is  not  accurate. 

In  the  Cafe  of  fajnes,  ex  dimiff.  Aubrey,  v.  JeiUains,  Tr.  3  i  G. 
2.  C.  B.  A  Leafc  by  Tenant  for  Life  was  holden  voidable  only^ 
where  the  Leafe  for  Lives  was  made  by  Livery.  Therefore  Lord 
Coke  muft  be  underftood  gI  fuch  Conveyances  as  operate  by  Li- 
very. 

i  As  to  Infant's  Leafes — The  Bmefit  of  the  Infant  is  confidered. 
His  Leafes  are  good,  if  a  Hent  is  referved  upon  them.  But  this 
Exception  arifes  from  Necefjity ;  like  Contrails  for  Meat  ^c.    He 

";can  not  occupy  his  Lands  Himfelf:  Therefore  it  is  ne.cej/ary  to 
■validate  his  Leafes  referving  Rent.  But  this  Exception  extends 
,to  no  other  Cafe. 

And  it  is  juft  the  fame,  whether  the  Infant  be  fix  Years  of  Age, 
..or  lixteen  :  There  is  no  Line  drawn  between  the  different  Ages 
of  an  Infant. 

The  Legiflature  have  recognized  the  Law  to  have  been  as  I  fay. 
And  the  Adt  of  7  G.  2.f  c.  19.  redlifies  the  Inconvenience,  in.,.Heman[- 
0}ie  Refpedl,  as  to  Infant-Mortgagees.  Mly  meant 

^  7  Ann.  c.  I  g. 

,_         ™  1    -r,    1      r    •  ini        1  -1    V. poll. 1803. 

An  Infant's  Conveyance  by  Leafe  and  Releaje  is  abjolutely  void. 

The  Deeds  ■ixzfiibft  ant  tally  bad ;   Though  "  Non  eji  FaSiim"  can 
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not  be  pleaded  to  them.  This  Conveyance  never  conveyed  any 
Intereft  whatfoever :  And  the  Plaintiff  can  neither  have  Judgment 
ior  his  Term,  nor  even  for  Damages  j  by  realbn  of  the  Retrofped:. 

Mr.  Serjeant  Glynn,  in  Reply — ,  premifed,  that  the  Court  did 
not  mean  to  introduce  a  nenji}  Cafe,  upon  the  fecond  Trial:  They 
only  meant  to  take  the  IVIatter  up,  as  the  Fads  flood  and  ap- 
peared at  the  Time  of  the  firlt  Trial,  when  they  were  defedively 
itated  to  the  Court. 

This  Conveyance  was  good  ////the  Infant  avoided  it. 

As  to  'Dum  fuit  infra  cetatem — What  Mr.  Dunning  fays  is  not 
inconfillent  with  what  I  have  urged. 

But  there  is  no  Cafe  to  fupport  his  Dodlrine  of  a  Rctrofpe£i,  as 
He  has  laid  it  down. 

As  to  the  Citation  from  Bro.  Abr. — It  does  not  follow  *'  that 
**  all  other  Adts  of  an  Infant  are  void." 

The  Entry  (upon  an  'Exchange)  is  not  analogous  to  Livery  and 
Seilin:  An  Entry  upon  an  Excluvige  docs  not  make  a  Difconti- 
nuance. 

Partitions  by  Infants  are  only  voidable,  not  void. 

So,  Leafcs  by  Infants  without  referving  Rent. 

The  Law  only  prevents  the  Infant  from  being  injured. 

As  to  the  Grant  of  an  Infant — He  may  confider  it  as  a  void- 
uble  A(5l:  But  it  is  not  a  Nullity.  And  the  Term  "  void" 
means  only  (in  feveral  of  the  Cafes  cited)  "  that  the  Infant  may 
"  avoid  it." 

As  to  the  Cafe  of  Thompfon  v.  Leach — The  Perfon  who  was  to 
avoid  the  Ad:  was  the  Heir  of  the  Perfon  who  did  the  Ad:. 

A  Releafe  of  a  Right  differs  from  Releafes  which  convey  Interefls. 

No  Stranger  has  a  Right  to  fay  *'  that  John  Lamb  Cook\  Con- 
**  veyance  was  a  'void  One." 

The  Ad:  o-f  Parliament  mentioned  by  Mr.  Dunning  does  not 
recognize  the  Law  to  have  been  as  He  fuppofes. 

Curia  advifare  vult. 

Lord 
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Lord  Mansfield,  after  ftating  the  Cafe  minutely,  how 
delivered  the  Refolution  of  the  Court  to  the  following  Eftecl. 

The  Merits  of  this  Caufe  turn  upon  two  General  Queftions -, 
ift.  Whether  this   Conveyance  is   good,  and   hhiui  the  Infant;    _, 
■odly.   If  it  does  not  bind  the  Infant, — Whether  the  Defendant 
<;an  take  Advantage  of  the  Infancy,  and  on  that  Account  objeft 
to  it. 

As  to  the  Firft— Miferable  muft  the  Condition  of  Minors  be  ;  > ft.  General 
excluded  from  the  Society  and  Commerce  of  the  World  ;  deprived  ^'^"''"' 
of  Necefiaries,  Education,  Employment,  and  many  Advantages; 
if  they  could  do  no  binding  Adls.  Great  Inconvenience  muft  arife 
to  Others,  if  they  were  bound  by  no  Aft.  The  Lav/  theretore,  at 
the  fame  Time  that  it  prote6ls  their  Imbeciility  and  Indifcretion 
from  Injury  through  their  own  Imprudence,  enables  them  to  do 
binding  Ads,  for  their  own  Benefit ;  and,  without  Prejudice  to 
themfelves,  for  the  Benefit  of  Others. 

To  mention  a  Rule  or  two  j  the  Reafons  of  which  are  appli- 
cable to  the  prefent  Cafe. — 

If  an  Infant  does  a  -right  A(5l  which  He  ought  to  do,  which 
He  was  compellable  to  do,  it  fliall  bind  him  :  As  if  He  makes 
equal  Partition  ;  if  He  pays  Rent;  if  He  admits  a  Copyholder,  upon 
a  Surrender.  But  there  is  no  Occafion  to  enumerate  Inftances  : 
The  Authorities  are  exprefs ;  and  the  Reafon,  decifive — "  Gene- 
•"  rally,  whatfoever  an  Infant  is  bound  to  do  by  Law,  the  fame 
<'  {hall  bmd  him,  albeit  He  doth  it  without  Suit  of  Law."*  *  Co.  Liu. 


172.  a. 


The  2d  Refolution  in  Cowz/s  Cafe,f  is,  "That  although  thetgCo.Ss.b. 
*■«  Infant  in  the  Cafe  at  Bar  was  not  compellable  to  attorn,  becaufe 
"  the  Manor  was  not  conveyed  by  Fine  ;  yet,  becaufe  by  a  Mean, 
"  He  was  compellable  to  attorn,  fcilicet  if  a  Fine  had  been 
*'  levied,  the  Attornment  was  good."  Fortefcue  lays  it  down 
larger,  i8  jW.  6.  fo.  2.  a. — "  He  did  but  that  which  He  ought  to 
"  do  :   Therefore  the  Attornment  is  good." 

"  The  Attornment  of  an  Infant  to  a  Grant  by  Deed  is  good; 
"  becaufe  it  is  a  lawful  A£l :  Albeit  He  be  not,  upon  that  Grant 
"  by  Deed,  compellable  to  attorn."  Co.  Litt.  315-  ^.  The  Rea- 
fon is  manifeft — A  right  and  lawful  A&.  is  not  within  the  Reafon 
of  the  Privilege;  which  is  given,  to  proteB  Infants  from  Wrong. 
His  being  compellable  by  any  Mean,  or  in  any  Way  to  do  it, 
proves  the  Aft  to  be  fubftantially  what  He  ought  to  do. 

In 
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In  the  Cafe  of  Ho/i  v.  JFard-^Thc  Infant's  being  compellable 
by  the  EcckfiajVical  Court  would  have  anlwered  the  Objedion 
made  there,  as  much  as  her  being  compellable  by  the  Common 
Law:  Therefore  Civilians  were  heard. 

To  what  End  Hioiild  the  Law  permit  a  Minor  to  avoid  an 
Ad:,  which,  in  any  Way,  through  aijy  Mean,  by  any  Jurifdidion, 
He  might  be  compelled  to  do  over  again,  after  it  was  undone  ? 
It  would  be  affifting  him  to  vex  and  injure  Others,  without  the 
leaft  Benefit  to  Himje/f. 

Another  Rule,  which  may  be  colleded  from  the  Books,  is 
"  That  the  Ads  of  an  Infant,  which  do  not  touch  his  hiterejl, 
*'  but  take  Effed  from  an  Authority  which  Ke  is  triijled  to  exer- 
"  cife,  are  binding":  As,  where  an  Infant-Patron  prefents ;  an 
Infant-Executor  duly  receives  and  acquits,  pays  and  adminifters 
the  Affets  ;  an  Infant-Head  of  a  Corporation  joins  in  Corporate- 
A6ts;  an  Infant-Officer  does  the  Duty  of  an  Office  which  Ke 
may  hold. 

A  third  Rule  deducible  from  the  Nature  of  the  Privilege, 
which  is  given  as  a  Shield,  and  not  as  a  Sword,  is  "  That  it  never 
"  Ihall  be  turned  into  an  offenfive  Weapon  oi Fraud  or  Injujlice." 
As  where  Tenant  for  Life  and  Infant  in  Remainder  levied  a  Fine, 
— The  Infant  reverfed  the  Fine,  as  to  Himfelf,  for  the  Inheri- 
tance, for  Nonage  :  Yet  He  fliall  be  bound  by  his  AlTent  to  the 
Fine  and  joining  in  it,  not  to  enter  for  the  Forfeiture.  And  the 
Fine  was  held  good,  as  to  the  Eflate  of  Tenant  for  Life ;  and  re- 
verfed yzifCi?^/ the  Infant  only.  Pigot  V.  RiiJJ'el,  2  Leon.  10^.  C?'o. 
E/iz.  124.  S.  C. 

To  fee  whether  the  Reafons  of  thcfe  Rules  are  applicable  m 
the  prefent  Cafe,  it  is  necellary  to  afcertain  what  is  in  Truth  the 
Nature  of  this  Traniadion. 

Part  of  the  Perfonal  Eftate  of  IFi/Iiani  Cook  confifted  of  109/. 
due  from  'john  Bicknell,  fecured  by  a  Mortgage  in  Fee.  Llis 
Widow  and  Infant-Son  were  joint  Executors,  and  refiduary  Le- 
gatees j  and  as  fuch,  intitled  to  this  Money.  The  Fee  which  de- 
fcended  to  the  Son  was  merely  as  a  Pledge  for  the  Money:  Bc- 
fides  the  Money,  the  Infant  had  no  beneficial  Intcrefi  in  the  Land 
whatfoever.  Upon  Payment,  He  was  bound  to  convey,  as  the 
Mortgagor  ihould  dired. 

Conveying  is  no  more  than  delivering  up  a  Security  when  it  is 
latisfied.     The  Money  here  was  paid  to  the  proper  Hand. 

2  An 
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An  Adult,  under  the  fame  Circumftances,  would  have  been 
guilty  of  a  Breach  of  Truft  ;  if  He  had  refufed  :  He  would  have 
been  compelled  to  do  it,  and  would  have  been  condemned  in 
Coils  for  refufing. 

By  Adl  of  Parliament  7  Ann.^  the  Infant  was  coippellable  to*  V.  c.  15; 
do  it,  during  his  Minority.  *  *• 

It  is  much  Jironger  here,  That  the  Money  was  paid  by  the 
Plamtiff's -y  who,  upon  the  Faith  of  this  Conveyance,  and  the 
Title -Deeds  produced  by  Bicknell  the  Mortgagor,  advanced  mors 
Money. 

The  lihok  beneficial  Efiate  belonged  to  Bicknell,* after  paying 
the  109/.  The  Infant's  Conveyance  was  Matter  of  Form,  and  in 
the  Nature  of  an  y?z^//6or//y,  executed  by  Bicknell' s  Direction,  in 
Favour  of  a  third  Perfon  who  ventured  his  Money  upon  the  Faith 
of  it. 

It  would  be  iniquitous  in  the  Infant,  to  avoid  it :  It  would  be 
unjufi,  to  fet  up  the  Privilege,  to  make  an  innocent  Man  lofe  his 
Money,  circumvented  by  his  Confidence  in  the  Infant's  Con- 
currence. 

But  it  could  not  even  have  that  EffecTt.  It  would  be  nugatory, 
and  without  any  Effeft.  For  if  it  was  avoided.  He  muft  make 
the  fame  Conveyance  over  again :  He  would  be  compelled  to  do  it. 
A  Conveyance  to  the  Defendant  would  be  a  Breach  of  Truft. 

By  the   Cafe  ftated  upon  the  ^firjl  Trial,  it  did   not  appear  *  See  the  Be- 
■that  the  Infant's  Conveyance  was  a  right  Adl ;  fuch  as  He  ought,  ^^^^q^^^^ 
and   was   compellable  to  do.     The   Court  then   ordered  a  New 
Trial,  to  get  a  more  corred  State  of  the  Cafe. 

Upon  the /tYcW  Trial,  it  now  comes  out  clear,  That  the  In- 
fant was  exprefsly  a  'Trufiee  for  the  Plaintiffs.  Fie  was  paid  by 
Them  :  Upon  the  Faith  of  the  Fee  being  in  Him,  They  advanced 

more  Money. 

If  the  Fee  was  in  a  Stranger,  the  Plaintiffs  have  the  prior 
Equity.  If  T'horne  had  been  prior;  His  letting  the  Mortgagor 
have  the  Title-Deeds,  might  be  fufficient  to  pojipofie  Him.  And 
the  Defendant  had  exprefs  Notice. 

There  can  be  no  Doubt  that  the  Infant  was  compellable  to  do 
I  ''What  He  has  done. 
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Upon  the.firft;  Queftion,  We  are  All  of  Opinion;  "  That  this 
"  Conveyance  bi?ic}s  the  Infant." 

But  Tuppofing  it  not  binding  againfl  him,  or  thofe  who  may 
fland  in  his  Place — 

2d.  General       The  fecond  Queftion  is,   "Whether  the  Defendant  can   take 
Quefton.       ««  Advantage  of  the  Infancy;  and,  on  that  Account,  objedl  to 
*'  the  Conveyance." 

This  depends  upon  two  Points;  ift.  "  Whether  this  Convey- 
*'  ance  be  void;  or  voidable  only":  2dly.  If  voidable  only^ 
*'  Whether  the  Infant,  by  his  Ent7-y  before  the  Aflizes,  had  ab- 
♦*  folutely  avoided  it." 

It  is  not  fettled,  what  is  the   true  Ground  upon  which  an  In- 
fant's Deed  is  voidable  only: — Whether  "  tht  Solemnity  of  the  In- 
"  ftrument  is  fufficient";  or  "  it  depends  upon  the  Semblance  of 
"  Benefit  to  the  Infant,  from  the  Matter  of  the  Deed  upon  the 
**  Face  of  it." 

■  id.  Point         "As  to  the  firft,  the  Solemnity  of  the  In  ftrument — We  think  the 

of  the  fe      La^  ij.^  jis  ]jiij  down  by  Perkins,-\-—Thd.t  "  kWfuch  Gifts,  Grants 

'r°"Quefton'   "  or  Dceds  made  by  Infants,   which  do  not  take  Effed:  by  Deli- 

t  Sea.  11.    "  -very  of  his  Hand,  are  void:  But  all  Gifts,  Grants  or  Deeds 

"made  by  Infants,  by  Matter  in  Deed  or  in  Writing,  which  do 

"  take  EffeB  by  Delivery  of  his  Hand,  are  voidable,  by  Himfelf, 

"by  his  Heirs,  and  by  thofe  who  have  his  Eilate."    The  Words 

"  ivhich  do  take  EffeB"  are   an  EfTential  Part  of  the  Definition; 

and  exclude  Letters  of  Attorney,  or  Deeds  which  delegate  a  mere 

Power  and  convey  ;/o  Inter ejl. 

In  Bro.  Abr.  Title  "  Dum  fuit  infra  lEtatem"  pi,  ,i.  (which 
cites  4.6  EdisD.  3.  34.)  It  is  noted  "  that  a  Dum  fuit  Jnfra  /Etatem 
"  was  admitted  to  lie  of  a  Rent :  And  yet,  by  fome,  the  Grant 
"  of  an  Infant  was  void  and  not  voidable."  But  (fays  the  Book) 
*'  it  is  not  fo  :  For  then  this  Adion  would  not  lie.  And  befides, 
"   the  Delivery  of  a  Deed  can  not  be  void;  but  only  voidable." 

There  is  no  Difference,  in  this  Refpe<fl,  between  a  Feoffment, 
and  Deeds  which  convey  an  Interefi.     The  Reafon  is  the  fame. 

The  Delivery  of  the  Deed  mnCc  be  in  the  Prefence  oi  Witneffeu 
.as  much  as  the  Livery  of  Seifin.   The  Ceremony  is  as  folemn.  The 
Ptcfumption  "that  the  WitneiTes   would  not  atteft,  iftheyfaw 
-•^"nim  an  Infant,"  holds  equally  as  to  Both. 

.Littk- 
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Littleton,  who  writes  with  great  Acciiracy  and  Precifion,  puts 
them  both  upon  the  fame  Foot.     He  lays  *  "  If  before  the  Age  *  Seft.  259. 
"  of  21,  any  Deed  or  Feoffment ,  Grant,  Releafe,  Confirmation, 
"  Obligation  or  other  Writing  be  made  by  any  of  them  ^c;  All 
"  ferve  for  Nothing,  and  7nay  be  avoided." 

In  ilnji.  673.  a  Bargain  and  Sale  inroUed  hy  an  Infant  is  de- 
nied to  be  Matter  of  Record  which  the  Infant  mull  avoid  during 
his  Minority :  But  the  Book  fays,  "  He  may  avoid  it,  when  He 
"  wilir 

An  Infant,  or  They  who  fland  in  his  Place,  can  not  plead 
"  Noti  ejl  faBiim,"  and  give  the  Infancy  in  Evidence  ;  but  They 
muft  plead  the  Infancy  fpecially,  to  avoid  the  Deed  :  And  that 
Plea  avoids  it,  by  Relation  back  to  the  Delivery.  The  Reafon 
of  this  is,  becaufe  it  has  an  Operation  from  the  Delivery ;  and 
not  becaufe  it  has  the  Form  of  a  Deed. 

The  Deed  of  a  Feme-Covert  has  the  Form  :  But  She  may  plead 
*♦  Non  ejl fa^iun'y  becaufe  it  has  no  Ope'-ation. 

The  Diftindlion   between  the  Deeds  of  Femes-Covert,  and  of 
Infants,  is  important :  The  firft,  are  void;  the  fecond  voidable. 

Perkins,  Se6t.  1 54.  *  fays — "  And  it  is  to  be  known,  that  a  Deed  «  Title, 
*•  cannot  have  and  take  Effedl  at  every  Delivery,  as  a  Deed  :   For,  Faites;  pa, 
*'  if  the  firft  Delivery  take  any  EfFeft,   the  fecond  is  void — .   As  ^^' 
*'  in  Cafe  an  Infant  make  a  Deed,  and  deliver  the  fame  as  his 
*'  Deed  &c;  and  afterwards,  when  He  comes  of  full  Age,  deli- 
"  vers  it  again  as  his  Deed ;   this  fecond  Delivery  is  void.     But 
"  if  a  married  Woman  deliver  a  Bond  unto  me,  or  other  Writing, 
"  as  her  Deed  J   this  Delivery   is  merely  void:  A^nd  therefore,  if 
**  after  the  Death  of  her  Hulband,  She,  being  fingle,  deliver  the 
*'  fame  again  unto  me,  as  her  Deed;   the  fecond  Delivery  is  ^ocJ 
•"  and  effeauair 

Two  Objeftions  were  made  at  thf^  Bar,  to  this  Proportion  ;  at 
leaft,  in  its  Extent,  ift.  That  Leafes  by  an  Infant,  by  Deed, 
upon  which  no  Rent  is  referved,  are  abfolutely  void :  Therefore 
the  Criterion,  "  Whether  the  Deed  is  void  or  voidable,"  does 
not  depend  upon  the  Delivery ;  but  upon  the  Matter  and  Con^ 
tents—  "  Whether  it  may  poffibly  be  for  the  Infant's  Benefit." 
adly.  A  Surrender  by  an  Infant,  by  Deed,  is  abfolutely  void: 
Tiierefore  all  Deeds  are  not  voidable  only. 

A* 
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As  to  the  Firft — There  are  many  Obiter  Sayings ;  but  there  i? 
no  ftijpciefti  Authority,  clearly   to   outweigh  the  Reafons  againil 
this   Pofition :    I  can  not  find  a  Cafe  adjudged  Jingly  upon   this 
Ground.     What  looks  the  likeft  to  an  Authority,  is   the  Opi- 
nion  of  Wray  and    Sauthcote  againft   Gawdy,    m  Hiifnpbrejions 
"  V.  alfo      Caie,  16  E/iz.  Moore  105  and  2  Leo7i.  216:*  But  there,  the  Judg- 
S.  C.  in  ^    nient  was  upon  the  Right  and  Merits  of  the  Cafe,  and  not  upon 
Owen  64!^    the  Point  of  the  LeaJ'e.     The  Queftion,  as  to  the  Leafe,  arofe 
Dyer  337.  a.  upon  the  fidlitious  Leafe  to  try  the  Infant  Lelfor  of  the  Plaintiff's 
"  And.  40.    rp-jjg  jj^  Ejeftment-  The  Two  {PFray  and  Southcote)  held  "  that, 
*'  no  Rent  being  referved,  there  was  no  Semblance  of  Benefit  to  the 
"  Infant."     Whereas,  in  Truth,  it  was  greatly  for  his  Benefit. 
The  Objedion  was  turning  his  own  Privilege  of  Infancy  againft 
Him,  to  bar  his  recovering.     Befidcs,  the  Leafe  was  by  Parol. 

But  Reafon  foon    prevailed ;  And  it  has  been  long  fettled^ 
"  That  an   Infant  may  make  a  Leafe,  without  Rent,  to  try  bis 
•*'  'Title."     Very  prejudicial  Leafes  may  be  made;  though  a  no- 
minal Rent  be  referved  :   And  there  may  be  moft  beneficial  Con- 
fiderations  for  a  Leafe  though  no  Rent  be  referved. 

What  feems  decifive  is,  "  that  the  Lejfee  can,  in  no  Cafe, 
"'  avoid  the  Leafe,  on  account  of  the  Infancy  of  the   LefTor;" 
which  fliews  it  not  to  be  void,  but  voidable  only.     And  it  is  better 
for  Ififants,  that  they  fhould  have  an  EleBion. 

■Gre°o'^  ?•         As  to  the  Second — The  Authority   of  |  Lloyd  v.  Gregory  was 
reported  in    Cited  :  And  Sayings  -arguendo,  in  -j-  Thompjbn  v.  Leach. 

Cro.  Car. 

502.  and  Sir  William  Jones  405.  and  is  abridged  in  2  Ro.  Abr.  34.  Title  "  Faites,"  Letter  I.  pi.  6. 
and  495,  Title  "  Surrender,"  Letter  F.  pi.  7.  and  in  i  Ro.  Abr.  728.  Title  "  Enfants,"  Letter  B. 
pi.  2.  and  3.  t   3  I^e^-  284.     2  Ventr.   19S,  199.     3  Mod.  296,  301.     2  Salk.  6j8.     Par  i- 

.  ament  Cafes    150.       I   Shower  396.       Combcrb.   43S,  468.       Carthcw.    211,   435.       Equity   Cales 
abridged,  pa.  278.  pi.  3.     3  Salk.  300.      12  Mod.  173.  and  Holt  357,  623. 

The  Cafe  o^  L'oyd  v.  Gregory  was  determined  upon  tlio  fpecial 
Verdift,  bv  three  Judges  ;  of  whom.  Sir  IVilliam  Jones  and  Lroke 
were  Two. 

Sir  WilUcju  "^'ofics  reports,  "  that  the  fecond  Leafe  being  void,, 
"  made  an  End  of  the  Quefiion ;  and  that  the  Judges  gave  no 
"  Opinion  upon  the  other  Points." 


.■i;o2 


Cro.  jac.         The  Note  In  Croke^-  does  not  lay  a  Word  of  the  only  Ground 
of  the  Judgment;   but  rather  fuppofes  the  fecond  Leale  ^W,   by 
arguing,  "  that  there  being  no  Increafe  of  Term,  or  Diminution 
•"  of  Rent,  it  had  no  Semblance  cf  Benefit."     Crake's  Note  might 
I  be 
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I 


be  confounded  with  what  paffed  upon  the  Trial  at  Bar :  Few 
Roll  ftates  Sayings  to  tliat  Effeft  upon  the  Trial  at  Bar.  i  Ro. 
Abr.  728.*  •  P!.  X. 

But  Sir  WiU'wm  yones  is  certainly  right :  For  the  fecond  Leafe 
was  void.  And  no  Surrender,  exprels  or  .implied,  in  order  to,  or 
in  Conlideration  of  a  new  Leafe,  would  bind  ;  if  the  nensj  Leafe 
•is  abfolutely  void:  For,  the  Caufe,  Ground,  and  Condition  of 
the  Surrender  fails. 

In  'Tbompl'on  v.  'Leach,  (which  was  a  mofl  favourable  Cafe  for 
the  Plaintiff, )  much  is  faid,  in  Argument,  "  to  prove  the  Sur- 
■"  render  of  an  Infant  or  Lunatic  to  be  void;"  to  get  rid  of  fome 
Dodtrine  laid  down  in  Whittingham%  Cale,-|-  *'  that  the  Remain- 1 8 Co.  45- 
"  der-Man,  injured  by  the  Act,  could  not  avoid  it."  But  more^-  «  ^"=' 
is  faid  to  overturn  that  Dodtrine.  There  is  no  Difference,  in  this 
Refpedt,  between  the  Heir  in  Tail  and  the  Remainder-Man: 
Neither  claims  under  Him  whofe  Ad:  is  in  Queftion ;  but  Both 
cV^mi  per  formam  Doni. 

In  Palmer,  254,^  Dodderidge  denies  the  Do(3:rine.;   and  fays.jiinDarcyo'. 
""  He  in  Remainder,  and  the  Donor,  JJjaH  take  Advantage  of  In- J^'^'-'o"  (f° 
"  fancy:"  which  is  agreeable  to  Littletons  Reafoning  §635 — of^hatCafO 
■"  It  {]:iould  feem  againfl:  Reafon,  that  a  Feoffment  made  by  an 
"  Infant  fhall  grieve  or  hurt  Another,  to  take  from  them  their 

Entry  &c." 


Suppofe  the  Comparifon  between  an  Infant  and  a  Man  Non 
Compos  juft,  (which  it  is  tiot,)  the  Point  of  "  the  Surrender 
-"  being  void  or  voidable"  was  not  neceffary  to  the  Judgment  in 
that  Cafe. 

I  know  of  no  Judgment,  upon  the  Ground  **  that  fuch  a  Sur- 
'"  render  is  void."  Moft  undoubtedly,  the  other  Party  can  not 
ifay  fo.  If  an  Infant  was  to  furrender  an  unprofitable  Leafe;  and 
after  Acceptance,  the  Premiffes  ihould  be  burnt,  overflowed,  or 
otherwife  deftroyed ;  the  Leffor  never  could  fay  the  Surrender 
was  void.  There  is  no  Inftance  where  the  other  Party  to  a  Deed 
ican  objeft,  on  account  of  Infancy.  Confequently,  the  Infant 
.may  let  the  Surrender  ftand,  or  avoid  it:  Which  proves  it  to  be 
'fvoidahie  only. 

If  a  new  Cafe  ihould  arife,  where  it  would  be  more  beneficial  to 
Tthe  Infant,  "that  the  Deed  fhould  be  confidered  as  void;"  if 
tHe  might  incur  a  Forfeiture,  or  be  fubjedl  to  Damages,  or  a 
^Breach  of  Truft,  in  refpedl  pf  a  third  Perfon,  iinlefs  it  was  deemed 

Part  IV.  Vol.  III.  7G  void—; 
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void — ;  The  Reajbn  of  the  Privilege  would  warrant  an  Exception, 
infuch  Cafe,  to  the  general  Rule. 

Poivers  of  Attorney  are  an  Exception  to  the  General  Rule,  as  to 
Deeds :  and  a  Power  to  ?'eceive  Seijin  is  an  Exception  to  that.  The 
End  of  the  Privilege  is  *'  to  proteSl  Infants:"  To  that  Objedt, 
therefore,  all  the  Rules  and  their  Exceptions  muft  be  diredled. 

But  be  the  Point  upon  the  Solemnity  of  the  Delivery,  as  it  may, 
(for  there  are  refpedlable  Sayings  the  other  Way  j)  it  is  not  necef- 
fary  to  our  Determination.  For  We  are  All  of  Opinion,  •*  That 
"  the  109/.  received,  and  the  other  Circumftances  of  the  Tran- 
**  fadion,  yZ'f-OT  ij  Semdlance  of  Benefit,  fu^cient  to  make 
*'  it  voidable  only,  upon  the  Matter  of  the  Conveyance." 

2d.  Point  of       If  it  be  voidable  only.  The  Second   Point  is,  "  Whether  the 
the  2d  Gc-   i(  Infant,  by  his  £«/;-_y  before  the  Allizes,  (which  appears  to  be 


iiera 


1  Que 


itbn.       "     "  during  his  Minority,)  has  avoided  it." 

At  the  Common  Law,  the  only  Conveyance  in  Pais,  of  the 
Freehold  and  Inheritance  of  Land,  with  Tranfmutation  of  Pof- 
feflion,  was  hy  Feoffment.  If  it  was  tortious,  the  Diffeifee  was 
obliged  to  eiiter,  to  revert:  his  polIelTory  Title  :  And  then  He 
might  bring  an  Adlion  of  Trefpafs.  So,  in  the  Cafe  of  Feoff- 
ments by  an  Infant ;  He  might  enter  during  his  Mifiority,  to  reveft 
his  Poffellory  Right,  for  the  Sake  of  the  Profits  :  But  flill  the 
Yco^mtnt-wii?,  voidable  only ;  and  He  might  e le Si  io  confirm  it, 
when  He  attained  his  full  Age. 

The  Reafon  why  an  Infant  can  not  bring  any  Writ  analogous 
to  a  Dumfuit  infra  Mtatem,  during  his  Minority,  is,  "  that  his 
*'  EleSlion  tnay  not  be  bound  by  the  Judgment." 

Whether  an  Entry  be  of  any  Vfe  in  the  prefent  Cafe,  is  not 
material :  It  is  fufficient,  that  it  can  not  have  any  larger  Effeft, 
than  in  the  Cafe  of  a  Feoffment.  Tne  Infant  is  alive.  Hill  a  Mi^ 
nor.  The  Defendant  can  not  ele6t  for  Him :  He  is  a  mere 
Stranger,  in  every  View ;  and  has  no  Eftate  affcdled  by  the  Con- 
veyance. 

We  are  All  of  Opinion,  "  That  the  Plaintiffs  ought  to  recover." 
And  it  is  well  for  the  Defendant,  We  are  of  this  Opinion.  He 
would  get  Nothing  by  defeating  the  Plaintiffs,  here:  For,  finally, 
in  another  Mode  of  Proceeding,  the  Conveyance  muft  be  con- 
Jirmed;  and  the  Defendant  would  be  to  pay  All  the  Cojls  here 
and  there. 

It 
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It  is  fortunate  for  the  Suitors  on  both  Sides,  when,  confiftent 
with  Rules  and  Forms  of  Proceeding,  that  jujiice,  which  muft 
be  xhejinal  Determination  of  the  Queftion,  may  be  done  in  the 
firft  Stage  of  the  Litigation. 

The  Confequence  of  what  has  been  faid,  is,  that 

The  PosTEA  mull  be  delivered  to  the  Plaintiffs. 


o 


Peter   Gander's    Cafe. 

N  a  Motion  made  by  Mr.   Jones,  and  fupported  by  Sir 
Fletcher  Norton, 


The   Queftion  was  "  Whether  a   Perfon  was  intitled  to  be 
"  difcharged  under  the  late  -f-  infolvent  Debtor's  Adlj"  Whofe  ^  ,  0.3.  c. 
Cafe  was  this—  17- 

The  Man  was  not  in  the  aBual  Ciijlody  of  the  Goaler,  on  the 
Day  fpecified  in  the  Adt ;  but  was  in  the  Cuftody  of  an  Officer, 
in  a  Houfe  of  Safety  (a  Spunging-Houfe.)  He  was  not  included 
in  the  jirji  Part  of  the  Gaoler  s  Liji :  But  He  was  in  the  fecond 
Part. 

The  Court  of  SefTions  of  Lortdon  had  holden  him  not  to  be  in- 
titled  to  his  Difcharge,  as  an  Objedl  of  this  Statute. 

Lord  Mansfield  inclined,  that  the  Seffions  were  in  the 
Right ;  as  this  was  a  pofitive  Law.  And  the  Jurifdidlion  is  given 
to  the  Quarter-Seflions:  So  that  there  feems  no  Way  of  coming 
at  it,  if  they  were  wrong. 


The  Recorder  was  very  candid,  in  offering  to  come  into  any" 
ethod  that  could  be  thought  of.     But 

Per  Lord  Mansfield — We  can  do  Nothing  in  it. 


Rex    verfus    Thomas  Rogers,  Samuel   Matthews,  andwondav,  25 

John   King.  ^°^-  '"'J- 

TH  E  Defendants  were  brought  to  the  Bar,  upon  the  Re- 
turns of  two  Writs  of  Habeas  Corpus  :  The  Two  former, 
from  Winchefer  Gaol  j  the  laft,  from  Maidfiont, 

3  They 
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They  were  the  Felons  who  broke  out  of  Mai^one-Goa],  lafl 
Summer,  after  having  firft  murdered  Join  F/eic/jer  the  Gaoler, 
&ci  and  became  a  Terror  to  the  neighbouring  Country^  for  a 
confiderable  Time. 

The  refpeftive  Writs  and  Returns  were  read  :  By  which  it 
appeared,  that  they  were  in  Cuftody  upon  Convidlions  of  Felony 
for  Highway-Robberies  ;  and  detained  upon  Warrants  from  the 
Coroner  of  Kent,  on  Inquifitions  found  for  wilful  Murder. 

Then  the  Certioraries  and  Returns  of  the  refpecflive  Convidions 
for  Felony  in  committing  Highway-Robberies  were  read.  It 
appeared,  that  'Thomas  Rogers  had  been  capitally  convidled  of  Fe- 
lony for  a  Robbery  upon  the  King's  Highway ;  and  Sentence  of 
Death  pafled  upon  him  :  And  that  Samuel  Mattheivs  and  'Jolm 
King  had  alio  been  capitally  convifted  for  a  Highway-Robbery ; 
and  Sentence  of  Death  palled  upon  them  likewife,  for  the  fame. 

Mr.  Attorney  General  prayed  that  they  might  be  aflced  "  what 
"  they  had  to  fay  v/hy  the  Court  Ihould  not  proceed  to  award 
"  Execution  againft  them  upon  thefe  Attainders  for  the  faid 
**  Felonies." 

Accordingly,  they  were  refpedively  allied  that  Queftion. 

Thomas  Rogers,  being  firft  arraigned,  denied  the  Identity: 
And  the  Attorney  General  averred  it.  Whereupon  a  Jury  was 
immediately  Impannelled  and  fworn. 

Rogers  prayed  the  Affiftance  of  Counfel;  and  defired  the  Court 
to  name  One  for  him :  But  afterwards,  He  Himfelf  named  Mr. 

Dunning. 

Proclamation  was  made :  And  the  Indidmcnt  read, 

N.  B.  The  two  Others  were  permitted  to  fit  down,  whilfl 
this  IfTue  was  trying. 

Then  Mr.  Barlow  (Mr.  Athorpe,  Secondary  of  the  Crown- 
Office  being  abfent,)  charged  the  Jury  with  the  prefent  Iffue  upon 
the  Identity  of  Tbotnas  Rogers. 

The  Identity  was  c\iz.\\j proved :  And  the  Jury  found  him  to 
be  the  Man.  2 

Mr. 
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Mr.  Dunning  afked,  "  Whether  He  was  intitled  to  a  Copy  of 
**  the  Record." 

The  Court  anfwered.  No :  It  was  refufcd  in  Mr.  Charles 
Ratcliffes  Cafe.*  *  It  was  fo, 

(on  24th 

Mr.  Juftice  Wilmot,  (The  -S'^<:<3W  Judge)  pronounced m^^zo'g^  2'. 
the  Award  of  Execution  upon  the  former  Sentence  (for  the  Felony  B.  R.)  it  wa* 
and  Robbery.)  f^Kolf^ 

Johnfon, 

Then  John  King,  being  called  upon  in  the  fame  Manner,  de-^^''^'^-  '^z*. 
nied  the  Identity :  And  the  Attorney  General  affirming  it,  IfiTue  *  ■^-  •  ' 
was  joined  as  before. 

Mr.  Dunning  was,  at  the  Prifoner's  Defire,  afligned  his  Coun- 
feh     He  afked  Time,  to  take  Inftruftioua  from  his  Client.  But 

The  Court  denied  it ;  as  there  was  no  Pretence  for  it, 
nor  could  it  be  of  Service  to  the  Prifoner.  Mr.  Radclife  's  Cafe 
was  very  different  from  this.  There  was,  in  that  Cafe,  a  Doubt 
how  Pie  fliould  plead  ;  whether  the  Non-Identity,  or  the  Ad  of 
Grace  :  But  in  the  Ad:  of  Grace,  there  was  an  Exception  of  Per- 
fons  who  had  broken  out  of  Gaol;  (which  Mr.  RadcUffe  had 
done.)  Such  IfTues  are  to  be  tried  injlanter:  Indeed  the  Court 
may,  upon  Circumftances,  give  Time.  But  here  is  no  Sort  of 
Pretence  for  it. 

The  Jury  was  fworn,  and  charged;  Proclamation  made;  and 
the  Identity  clearly  proved  and  found,  as  before. 

F  Mr.  Juftice  Wilmot  awarded  Execution,  as  before. 

Samuel  Matthews  being  called  npon, denied  the  Identity-  which 
was   averred   by  Mr.  Attorney  General  :   And  Iffue   was  joined. 
The  fame  Counfel  was  delired  and  afllgned;  and  the  fame  Jury 
.fworn,  and  charged  ;  and  the  fame  Form  repeated,  as  before. 

But  when  the  Cryer  was  beginning  to  make  Proclamation, 

The  Court  flopped  Him;  faying  thai  a  Proclamation 
was  improper. 

The  Fad  being  proved  ;  And  the  Identity  found ; 

Mr.  Juftice  Wilmot   awarded  Execution  according  to 
cthe  former  Judgment  and  Sentence  ;  as  he  had  done  againl!:  Rogers 
and  King. 

Part  IV,  Vol.  Ill,  ^H  Mr, 
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Mr.  Attorney  General  then  prayed  Execution  ;  and  that  a  par- 
ticular Day  might  be  fixed  j  and  that  Maicfjlotie  might  be  the 
Place,  (at  the  Requeft  of  the  County.) 

The  Court  were  of  Opinion,  not  only  that  it  was  not 

incumbent  upon  T^hem  to  name  the  Day ;  but  even  that  it  was 

more  proper  for  Them  not  to  do  it.    It  is  not  ufual  at  the  Affizes. 

The  Sheriff  will  do  as  He  thinks  proper.     There  muft  be  a  Rule 

■*'  to  deliver  thofe  Two  that  came  from  IViitchellcr,  to  the  Cuf- 

'•  5ir Richard  "  tody  of  the  Sheriff  of  X^f;?/,  being  prefent  here  in  Court."* 

Btttenfon, 

Sheriff,  and  Tike  the  PHfoners  from  the  Bar. 


was  in  Court. 


Memorandum — 


Thefe  defperate  Fellows  remained c/6f7/;W  together, 
during  this  whole  Proceeding. 


Tuefday,  26  Rcx  verfus  MarfHcn  ct  aT. 

.'Nov.  176c. 


N  Tiiefday  the  1 2th  of  "June  lafl.  Sir  Fletcher  Norton  moved 
^_^  for  an  jiiformation  in  Nature  oj  ^lo  Warranto  againfl  the 
Defendants  iov  boltiing  a  public  F AiK  or  Market,  at  IFakeJield, 
on  every  other  Wedncjday. 


o 


He  had  moved  it  a  Day  or  two  before  :  But  the  Court  had 
jtN.B.  The  fome  -l^  Doubt  "  whether  luch  an  Information  would  lie;"  i;/«. 
I'-'^d  h''""""  -^'^  Information  in  the  Nature  of  a  9^io  Warranto,  in  the  Name 
twice  denied,  of  the  Clerk  of  the  Crown,  at  the  Application  of  a  private  Perfon. 

Rex  v.  Owen 

'^v^V.i"!'^"       -He  therefore   now  endeavoured  to  fliew,  that  the  Court  had, 

the  nrlt  IVlo-  in;  -n  r     i  r 

lion,  inH.     both  upon  Principle  and  Precedent,  a  Poiver  to  grant  luch  an  in- 
.izG.  2.  and  fQj.j^-,jjj..Qj^.   p^^^  j-,e  cited  feveral  Cafes;   particjkrly,    i  Salk.  376. 
dc^rion^  M."   P^>^  V.  Mayor  and  Alder-men  of  Jlcrtjcrd,  and   2  Haiokins  P.  C. 
14  G.  2.  for  262.   Seel.  7.  to  fliew   tliat   all   Informations  in   Nature  of  Slu9 
holding  a      j-f/^^rranto  are  within  4&  1;  /•/'.  &  M.  c.  18.  and  the  fame  Book 
Kawclific  in  and  Pac^e,  Sedl.  9th.  to  fliew  That  Fairs  and  Markets  are  Fran- 
Yorkihire.     chifes  that  concern  the  Public;  and  that  an  Information  in  Na- 
ture "'of  ^10  Warranto  will  lie  in  fuch  Cafe ;  thougli  not  for  fet- 
ting  up  a  Warren,  which  is  wholly  of  a  private  Nature.     And 
therefore  this   Cafe  is  not  like   Sir  William  Lowthcrs   Cafe  in    2 
Lord  Raymond  1409,  or  Lord  L>jbur?i&  Cafe  there  cited;  Both 
which   ^vere  for  letting  up  Warrens.     And  he  faid,  the  9  Ann. 
c.  20.  had   no  Relation  to  this  Sort  of  Informations:   It  relates 
•  onlv  to  Corporate  Offices. 

He 
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He  alio  cited  a  Cafe  of  Rex  v.  Daffey  et  at.  M.  32  G.  2.  B.  R. 
and  Another,  of  Rex  v.  Griffith.,  Dixon,  et  aV .  P.  18  G.  2.  B.  R. 
The  former,  he  faid,  was  for  holding  a  Market  in  Chejler:  The 
latter,  for  holding  a  Market  at  Brofeley  in  Shropfiire ;  where  ths 
Rulfe  to  fliew  Caufe  was  made  abfolute.  \\t  was  Rex  v.  Wilkin- 
foj%  and  three  Others.  V.  poft  1819.]    . 

The  Court  thereupon  gave  Him  a  Rule;  which  was 
drawn  up  in  this  Form,  -viz.  "  to  ftiew  Caufe  why  an  Infor- 
*'  mation  in  the  Nature  of  a  ^0  Warranto  fhould  not  be  exhi- 
"  bited  againfi:  thefe  Perfons,  to  fliew  by  what  Authority  they 
"  hold,  cr  promote  and  encourage  the  Holding  of  a  pubhc  Shew 
"  Fair  Markei:  or  Sale,  at  a  Place  called  Wakcjield-Iuge  within 
"  the  Town  of  Wakejield  \n  the  County  of  Tork,  on  every  other 
*'  Wednefday  throughout  the  Year,  or  upon  any  paricuLir  Wed- 
"  }iejday,  for  the  cxpofing  to  Sale  and  buying  and  felling  of  all 
♦'  Sorts  of  Cattle,  Goods,  Wares  and  Merchandizes." 

Upon  fliewing  Caufe  now,  the  Counfcl  for  the  Defendants  were 
Mr.  Weddsrburn,  Mr.  Serjeant  Burland,  Mr.  Stowc,  and  Mr. 
Wilfon;  and  for  the  Rule,  Sir  Fletcher  Nortony  Mr.  Fearnley, 
Mr.  Dunning,  Mr.  Lee,  and  Mr.  Wallace. 

The  Counfel  for  the  Defendants  faid,  that  as  to  ^ny  private 
Injury  the  Profecutor  may  have  fuffered — Hq  had  taken  his  i?t?- 
}nedy,  by  Adion. 

(And  it  appeared  that  Actions  had  been  brought,  and  were 

now  depending.) 

And  as  to  the  Prerogative  of  the  Cro-^on — The  Attorney  Gene- 
ralh  to  judge  of  that.  And  He  will  choofe  to  ad:  with.  Caution; 
if  he  attends  to  2  Injl.  202.  Or  the  Statute  of  Glouccjlcr.  The 
,A.bbot  of  Fifchainp\  Cafe,  there  cited,   is  very  fbrong,   to  fliew 

■the  Danger  to  the  Officer  of  the  Crown  from  his  interfering  :  For 
William  de  Penhrugge,  the   King's  Attorney,  v/as  committed  to 

■Gaol  for  profecutin^  that  ^«  Warranto  without  a  Precept. 

This  Cafe  is  not  withiii  thofe  Mifdemeanors  which  the  Adt 
of  4,  5  W.  ^  M.  c.  18.  meant  that  the  Ccurt  fliould  interfere 
in.  And  it  is  not  within  9  Ann,  c.  20 :  For  it  is  not  a  Fran- 
chize  in  a  Burrough  or  Corporation.  Indeed,  there  is  not  any 
Claim  of  any  Franchize  at  all :  No  Dem.and  of  Toll;  no  Clerk 
•of  fhe  Market;  No  Court  of  Piepowder.  It  is  only  a  private 
Tranfattion :  -A  Sale  here  would  not  be  v/ithin  the  Prote6tion  of 
a  Market  Overt.  It  can't  be  an  Ufurpation  upon  the  Crown, 
without  a  Demand  of  Toll,     z  Show.  201.     Treniaine  ^^g.  S.C. 

They 
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They  mentioned  Retc  v.. Sir  Thomas  Reynell.  2  Sir  "J.  S.  1161. 
Rcx\.  Wilkinfon  18-G.  2.  £.  i?.  and  Rex  v.  M^ry  Daff'ey.  21  G. 
2.  5.  i?. 

This  is  an  Application  by  Mr..  Scot  -,  who  pretends  to  receive 
a  private  Injury.     But,  in  fad,  he  is  not  injured. 

Wakefield  is  a  much  more  convenient  Place  for  this  Purpofe, 
than  Adwalton  is,  where  the  Profecutor  has  a  Market :  If  it  was 
not  fo,  it  would  fihk  with  its  own  Weight.  And  it  is  no  Injury 
to  the  Proprietor  of  AJwa/ton-MzTket.  In  difcuffing  which  Af- 
fertion,  he  chcd  Briton,  159.  cap.  63.  and  BraSion,  fo.  235. 
C.46.  "  Si  Mercatum  aliquod  levatwn  fit,  ad  Nocumentum  vicini 
''  Mercati." 

The  Counfel  for  the  Plaintiff  obferved  that  the  Defendants  had 
rmade  two  Objedtions :  ift.  That  the  Ufurpation  of  a  Fair  or 
Market  is  not  in  general,  a  Ground  for  the  Interpofition  of  this 
Court,  by  way  of  Information  in  the  Nature  of  a  ^10  Warranto  ; 
And  adly.  That  the  prefent  Cafe,  in  particular,  does  not  afford 
a  Foundation  for  fuch  an  Information. 

To  which  They  anfwered — 1{\.  The  Court  will  always  grant 

fuch  an  Information  where  there  is  an  Ufurpation  upon  the  Crown, 

by  vvhich  the  Public  may  fuffer:  Though  if  it  be  a  mere  Ufui- 

patiou'upon  the  Crown,  they  will  leave  it  to  the  Care  of  the  Of- 

.licer  of  the  Crown,  the  King's  Attorney  General. 

Here,  the  Public  are  greatly  interejied.  Fairs  and  Markets 
concern  the  Trade  and  Commerce  of  the  Kingdom  :  And  the 
Crown  can  not  grant  One  without  previous  Steps;  ^n  ad  quod 
damnum,  &c. 

As  to  4,  ^W.  &  M.  c.  18. — It  ex-tends  to  all  Informations; 
to  Informations  in  the  Nature  of  ^10  Warranto,  as  well  as  others. 

The  Cafe  of  The  Company  of  Merchants  Adventurers  v.  Reboio, 
in  3  Mod.  12b.  2  Jac.  2.  1686.  ihews  that  thefe  Informations 
where  grantable  before  that  Adt. 

As  to  Infances — It  falls  within   the  general  Rule  of  granting 
Informations  where  the  Government  or  the  Puklic  are  concerned. 
Rex  v..Wiliij?fcn,  P.  18  G.  2.  B.  R.  for  holding  a  Fair  at  Brofe- 
Jey  in  ShropJJjir«,  is  a  Precedent :   Caufe  was  Jljewn ;  and  the  Rule 
.made  abfolute.    Rex  v.  Mary  Dajey,  M.  ^2  G.  2.  B.  R.  for  hold- 
ing a  Market  iji  Che/ler. 

I  The 
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The  Cafes  of  Rex  v.  Sir  Thomas  Reynell,  in  2  Str.  1161,  for 
fetting  up  a  Ferry  at  Laleham,  and  Sir  M'^iUiam  Lowther's  Cafe  in 
2  X/i?rrt'  Raym.  1409.  taken  together,  ihew  that  the  Queftion  turns 
upon  it's  being  of  a  private  Nature,  or  not.  The  Diftindtion  is 
between  public  and  private  Injuries.  And  this  Diftindion  was 
antecedent  to  the  Adts  of  Parliament  of  4,  5  /F.  ©"  M.  and  9  An7i. 

Markets  and  Fairs  are  of  a  mod  public  Nature  :  And  Somebody 
ought  to  be  anfwerable  to  the  Public.  Whereas  here  is  7to  Check 
at  all ;  no  authorized  Regulations,  even  by  their  own  ConfefTion  : 
And  there  ought  in  all  Markets,  to  be  the  Privilege  ajid  ProtcSlion 
■of  a  Market  Overt. 

The  2d  Objedtion  depends  upon  FaSfs. 

y^// that  promoted  and  encouraged  this  illegal  Adl  are  liable  to 
an  Information  for  convening  and  holding  this  unlawful AjJ'embly ; 
which  is  a  Market  in  all  Rcfpeds,  but  thofe  in  which  it  ought  to 
he  One,  Mr.  Serjeant //rfw/vWj- is  of  Opinion,  "  that  thefe  pub- 
"  lie  Meetings  ©c  are  not  jurtifiable." 

Toll  is  not  incident  to  a  Fair  or  Market.  However,  here  it  is 
fworn  "  that  they  do  colledl  Duties";  and  this  is  not  denied,  "  that 
"  they  have  collected  Stallage  or  Pennage."  So  that  if  they  do 
not  meddle  with  the  Onus,  they  take  the  Cotmnodurri.  If  they 
can  do  this,  there  is  an  End  of  any  more  Grants  from  the  Crown 
of  Fairs  or  Markets. 

If  it  is  fo  convenient ;  Let  them  apply  for  a  legal  Grant,  and 
take  the  proper  Steps. 

The  ABion  is  brought  by  the  Owner  of  another  Market,  for  a  • 
private  Injury  :   This  Information  that  we  pray  is  diverjo  Intuitu, 
for  a  public  Otfcnce   and   Ufurpation.     However,  the  Action  is 
dropped;  It  is  difcontinued :  But  if  it  fublifced,  it  would  bean 
inadequate  Remedy. 

Lord    Mansfield — If  it  were   neceffary   to  determine 
••  Whether  the  Court  could  grant  an  Information  for  holding  a 
"  Fair  or  Market,"  I  fhould   defire   Time  to  conlider:   For  it 
does  not  fufficiently  appear,   whether  before  the  *  A6t,   the  King's  *  v.  4, 5  w. 
Coroner  and   Attorney  could  file   fuch  an  Information.     If  He  ^  ^^■.  ^-  '^• 
could,  the  Power  is  not  taken  aiaay  from  Him  to  do  it  now  by  ^'\q\Y^' 
Leave  of  the  Court:   If  \\z  could  not,  'tis  not  given  to  Him. 
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*  I  S^Ic.  jn  the  Cafe  firft  cited,*  it  appears  that  this  Court,  in  12  /F.  ^. 

^^'^'  ^'^  '  hefore  the  A&.  of  9  Ann.  granted  an  Information  in  the  Nature  of 
a  ^10  Warranto.  And  if  They  did  it  in  one  Cafe,  They  may  in 
others.  The  Court  (taking  that  Power  for  granted)  held  that  the 
King's  Coroner  and  Attorney  ought  to  take  a  Recognizance;  and 
fet  afide  the  Procefs,  for  want  of  One.  But  if  He  could  not  file 
fuch  an  Information  before,  it  would  be  going  very  far,  to  fay 
■"  that  that  k(X  gave  Him  the  Power  of  doing  it." 

■^  V.  2  Sir  Rex  V.  Sir  Thot7jas  Reynell,  in  Strange, -\-  is  a  very  fiiort  Note.  But 

7.  G.  1161.  jjQ  (^afe  or  even  DiSium  appears,  or  any  Inftance,  where  the  Co- 
roner and  Attorney  did  file  thefc  Informations  before  the  Acl  of 
4,  5  IF.  &  M:  Nor  by  the  Records  of  the  Office,  is  there  any 
Sort  of  Proof  of  it.  Therefore  I  fliould  defire  the  Records  to 
be  fearched,  if  it  were  neceffary  to  form  an  Opinion  on  that 
Point.  But  that  is  not,  at  prefent,  nccelTary ;  becaufe  I  think 
-this  Rule  ought  to  be  difcharged  on  another  Point. 

Therefore  on  the  former  Point,  I  give  no  Opinion,  nor  have 
Jormed  any. 

But  as  to  thefecond — Upon  the  Circumstances  of  this  Cafe, 
I  am  clear  that  there  ought  not  to  be  an  Information  in  the  Na- 
ture of  a  ^0  IVarraiito. 

This  Rule  is  drawn  up,  "  That  the  Defendants  (hall  fliew 
■"  Caufs  why  they  hold,  or  encourage  and  promote  the  Holding  a 
*'  Fair  or  Market." 

Now  though  it  were  admitted,  that  an  Information  in  the  Na- 
ture of  a  ^10  Warranto  might  go,  to  put  the  Defendant  to  ihew 
by  what  Title  he  holds  it;  and  that  therefore  the  former  Part  of 
the  Rule  might  be  right ;  Yet  a  ^0  IVarranto  will  not  lie  for 
■encouraging  and  promoting  the  Holdmg  One.  Therefore  the  Rule 
ought  not  to  have  been  drawn  up  in  this  Form.  Here,  all  the 
Defendants  are  only  Encouv^gers  or  Promoters :  No  One  is  charged 
"with  adually  holding  a  Market  or  Fair,,  or  with  claiming  to  hold 
One.  There  are  no  Marks  of  a  Fair  or  Market;  no  Toll  claimed 
or  taken  by  the  Lord  of  the  Soil.  The  Defendants  are  only 
guilty  of  a  Mijdcmeanor,  at  the  moft :  There  is  no  Ufurpation  of 
a  Franchife. 

Therefore  this  Rule  ought  to  be  difcharged. 

Mr.  Juflice  Wilmot  faid,  He  Hiould  doubt  much  if  an 

Ir.formation  ia   the  Nature  of  a  ^0  Warranto  could  lie,  upon  a 

•  private 
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private  Application,  for  this  Ufurpation  upon  the  Crown ;  becaufe 
the  Defendants  could  have  no  Cofts  beyond  the  20/. 

However,  He  gave  no  Opinion  on  this  Head. 

The  Reafon  why  a  Fair  or  Market  can  not  be  holden  vsrithout 
a  Grant,  is  not  merely  for  the  Sake  of  promoting  Traffick  and 
Commerce  ;  but  alfo,  for  the  like  Reafon  as  in  the  Roman  Law, 
for  the  Prefervation  of  Order,  and  Prevention  of  irregular  Beha- 
viour; "  Ubi  eft  Multitiido,  ibi  debet  effe  ReBor." 

Therefore  this  is  not  a  Queftion  "  Whether  this  is  or  is  not 
""  a  /if^j/ Alfembly":  (That  is  a  very  different  Qu^eflion.) 

The  prefent  Queftion  is  '*  Whether  the  Crown's  Name  can  be 
"  made  ufe  of  at  the  Injlance  of  a  SubjeSf,  for  this  particular 
*'  Purpofe." 

The  immediate  Injury  is  to  -the  Crown:  The  Reft  is  confe- 
'quential. 

The  old  Writ  of  ^/o  Warranto  is  a  civil  Writ,  at  the  Suit  of 
the  Crown:  It  is  7iot  a  criminal  Profecution.  It  probably  drop- 
ped with  Eires:  Which  is  the  more  likely,  becaufe  the  ^0  War- 
ranto was  to  be  determined  in  Eire.  But  be  that  as  it  may,  this 
was  the  true  (j/^r/ way  of  inquiring  of  Ufurpations  upon  the  Crown, 
by  holding  Fairs  or  Markets  j  viz.  by  Writs  of  ^^ij  Warranto. 

Then  Informations  in  the  Nature  of  a  i^w  Warranto  came  into 
Ufe,  and  fupplied  their  Place. 

In  all  the  Cafes  I  could  find,   (and  I  fearched  all  that  I  could 

reet  with,)  all  Informations  of  this  Sort  were  filed  by  the  At- 

Drney   General ;    none    by   the   King's   Coroner    and    Attorney. 

Lnd  this  is  natural,  and  eafily  to  be  accounted  for;  becaufe  it  is 

private  Right  of  the  Crown. 

Plow  then  could  the  Statute  of  4,  5  W.  &  M.  alter  this  ?  That 
l£1  was  made  to  prev-ent  the  Mafter  of  the  Crown-Office  from 
vexing  and  oppreffing  the  Subjeclj  and  intrufted  this  Court  with 
the  Power  of  infpedling  the  filing  of  Informations,  and  feeing  that 
[He  did  not  exercife  his  Power  to  the  OpprelHon  of  the  Subjedl,  or 
rwithout  fufllcient  Ground  and  Foundation.  So  that  that  Ad-  was 
^tnade  to  check  and  control  the  Power  of  the  Mafter  of  the  Crown - 
Office;  not  to  give  Ilim  a  Right  to  exercife  a  Power  which  He  .. 
>never  exercifed  before:  Qmie  the  contrary.  It  is  contrary  to*all' 
^Principles,  to  fuppofe  that  He  fhould  have  fuch  a  Power.,,  Evea 
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this  Court  can  have  no  Authority,  but  by  Common  Law,  or  Pre- 
Icription,  or  by  Ad  of  Parhament. 

•  I  Salk.374.      How  CAME,  then,  the  Cafe  of  Ht7-{/or(^  *  to  e?itend  the  Re- 
Rex  -v.  The  (-Qeiiizance  to  thefe  Cafes  of  Informations  in  the  Nature  of  a  9uo 

Mayor  and  &  ,  .      ^    ^     t  ■  a       i        ■  ^   ^       ^^ 

AMermcnoi  Warranto  f  This  Cale  1  own  is  a  great  Authority,  and  Itaggers 

.Hertford.       One:   Otherwife  I  (hould  have  had  no  Doubt  about  it.      And  I 

think  that  that  Cafe  ought  to  be  carried  no  further  than  to  Cor- 

FORATION-OfficeS, 

If  any  Cafes  are  to  be  found  between  /\.&  ^  JV.  &  M.  and 
,9  Ann.  where  the  Maftcr  of  the  Crown-Office  has  cxercifcd  this 
Power,  they  would  only  prove  that  He  had  exercifed  that  Autho- 
rity before  9  Atin.  ' 

But  I  find  no  Cafes  that  have  any  V/eight  with  Me,  upon  the 
t  This  Cafe  prefent  Occafion.  Rex  v.  -^^  Wilkinfon  and  Others  was  clearly 
^ine'duTon  chargeable  with  an  Inaccuracy  j  It  was  ilTued  as  upon  g  Ann ; 
Monday';  oth  which  it  ought  not  to  have  been  :  And  it  was  without  Argument ; 
M='y'735.  at  leaft,  this  Point  was  not  debated.  The  other  Cafe  [Rex  v. 
l!ee,  Mr.' j    Mary  Dafey]  was  only  a  Rule  to  Ihew  Caufe. 

.  Deni/on,   and 
Mr.  |.  Fofter.     No  Toll  was  there  taken  or  demanded  ;   nor  did  any  particular  Perfon  claim  the  Right 
of  holding  a  M<irket.     Yet  the  Court  were  unnnimous  in  making  the  Rule  abfolute  for  the  Infcrmation  : 
And   Ld.  Ch.,  J.  Lee  cited  a  Cafe  of  Rex  nj   Browning  et  al.  for  erefling  a  Skin-fvlarket  at  SmithfielJ 
Bars,  as  a  llrong  Cafe  in  Point. 

If  this  Matter  had  depended  upon  the  former  Point,  I  fliould 
have  defired  Time  to  confidtr  upon  fo  important  a  Point. 

But  on  thtfecond  Point,  what  My  Lord  Mansfield  has  faid,  is 
dec  i  five. 

Erefting  a  Warren  \s  ■^  Mfdemeanour ;  yet  not  within  the  ACi: 
Therefore  All  Mifdemeanours  are  not  within  it. 

If  an  Aftion  is  not  yet  brought,  or  docs  not  go  on  ;  yet  an 
Adlion  }nay  be  brought,  in  future. 

The  Crown  will  not  grant  a  Fair  or  Market,  without  an  ad 
quod  damrnan.  And  if  the  Crown  do  grant  One,  yet  the  Owner 
of  another  Market  may  bring  an  Action,  or  obtain  a  .SaV^i^W^J 
asainfl  the  Grant. 


This  is  or\\y  2i  p7-ivate  Dilpute  between  two  private  Perfons 
about  holding  this  Market;  which  affedts,  in  Intereft,  the  Mar- 
ket of  the  Other  Perfon :  It  is  a  Difpute  about  a  private  Property, 
confelfoulv.     Are  We,    then,    to  interpofe,    as  for  iui  Ufurpation 

of 
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of  a  Franchile  upon  the  Crown  ?  Here  is  no  Cifim  of  a  Franchifc. 
The  Pennage  is  only  take^n  ratione  Soli. 

This  has  not  all  or  any  of  the  great  Badges  of  a  Fair  or  Market; 
No  Court  of  Pie-powders,  no  Clerk  of  the  Market  &c:  No  Per- 
son now  before  the  Court  claims  fuch  a  Franchife.  Therefore 
there  is  no  Reafon'  for  Us  to  grant  this  Information. 

Mr.  Juftice  Yates — The  firfl:  Point  is  a  Queftion  of  in- 
finite Moment ;  "  whether  an  Information  in  the  Nature  of  a  ^o 
"  Warranto,  for  usurping  a  Fair  or  Market  upon  the  Crown, 
"  can  be  granted  upon  the  Application  of  a  private  Perfon." 

In  Informations  in  the  Nature  of  ^o  Warranto,  there  is  a 
Punidiment  for  the  Mi/demeanour,  and  alfo  a  Judgment  of  Oufter 
of  the  Franchife. 

A  private  Perfon  may  indeed  apply,  as  for  tlie  Mifdemeanour : 
And  every  Ufurpation  of  a  Franchife  is  a  Mifdemeanour.  There- 
fore I  Ihould  concur,  as  to  this,  in  the^Cafe  ol  Hertford:  And, 
v.dth  the  Leave  of  the  Court,  an  Information  might,  I  think,  be 
granted  for  the  Mifdemeanour. 

But  can  a  private  thus  Perfon  call  upon  another  Man  to  jl:ci» 
his  Title,  where  there  is  no  Mixture  of  Criminalty? 

This  mis:ht  be  attended  with  verv  bad  Conf^quences.  It  might 
be  prejudicial  to  the  Crown,  by  Collufion  ;  And  it  would  furnifh 
the  Subjedl  with  Means  of  CppreiTion  :  And  the  Defendant  could, 
have  no  Cofts  beyond  the  20 1;  Which,  in  a  ^0  Warranto  In- 
formation, is  an  inconfiderable  Sum ;  though  it  may  bear  fome 
Proportion  to  die  Cofts  of  an  Information  for  a  Mifdemeanour. 

The  Statute  of  9  Ann.  extends  07ily  to  Corporation-Ofices :  A 
Fair  or  Market  is  not  within  the  Intention  or  Conftrudion  of 
that  Ad. 

But  I  give  NO  fxed  or  determinate  Opinion  upon  this  firft 
Point ;  and  only  throw  out  what  ftrikes  Me  at  prefent. 

On  the  fccond  Point,  He  concurred  with  Lord  Mansfeld  and 
Mr.  Juilice  Wilmot. 

Mr.  Juftice  Aston  did  not  think  proper  to  give  an  Opi- 
nion on  a  Queftion  not  necelfary  to  be  now  determined ;  and  where 
the  proper  Perfons  are  not  before  the  Court. 
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The  Crown  mrght  bring  a  ^lo  Warranto;  or  the  Subject,  art 
Affize  of  Damao-es. 


to 


But  He  would  give  no  Opinion,  He  faid,  "  whether  the  Sub- 
*'  jedt  can  demand  of  another  Perfon  to  ihcw  his  Title  to  hold  a 
*'  Fair  or  Market,  in /Z'/V  Method  of  Application." 

He  added  this  further — I  find  I  have  a  Cafe  that  has  not  been 
jihave  very  i""^'^-tio"£'^  before:  It  was  in  14  G.  2.  B.  R.  Rex  v.  Owc/i  et  al' .\ 
fall  Notes  ofV/here  an  Information  in  Nature  of  a  ^0  Warranto  was  prayed 
that  Cafe.  it^Q^.  j^Qif^ipo;  a  Market  at  Llanbrinmair ;  \\\  which,   this  Point  was 

Wis    iirit  ^ 

moved,  and   much  difcufled,  but  not  fettled. 

tienied,   in 

H.  173S.  12  G.  2.  It  came  on  again,  in  Trin.  1739.  13  G.  2.  and  a  Rule  made  to  fhew  Caufe.  It 
came  on  ngain  in  P.  1740,  \%  G  z.  and  again,  in  H.  1740,  14  G.  2.  when  th:  Rule  was  (of  courft) 
made  abfolate  againft  feveral  of  the  Defendants  who  neglefled  to  fliew  any  Caufc  ;  but  was  difcharged 
as  againll  Mrs.  Oiw«  and  her  Son  ;  becaufe  they  had  neither  taken  Toll,  nor  f-t  up  or  encouraged  the 
Market,  nor  pretended  any  Riglit  to  a  Market,  but  on  the  contrary,  difclaimcd  it.  The  Rule  in  Rex 
V.  Peek  et  al' .  H.  10  G.  I.  and  the  Ruli  in  Rex  v.  Bro^vning  et  al' .  Trin.  10  G.  I.  were  thcie  produced  : 
Both  which  were  made  abfolute.     They  were  i"or  fetting  up  Skin-Markets  in  iinithfeU. 

The  taking  Pentiage  weighs  nothing  with  me ;  becaufe  the 
Owner  has  a  Right  to  the  Soil. 

I  have  no  Notion  that  4,  5  W.  &  M.  can  extend  the  Power 
of  the  Mafter  of  the  Crown-Office.  It  is  rcjii-i^lhe  o^  his  filing 
oppreffive  or  malicious  Informations  :  And  the  Court  have,  fince 
that  Adl,  always  rcfufed  to  grant  Inform.ations  for  trifling  Bat- 
teries or  Mifdemeanours, 

But  what  guides  Me  in  the  prefent  Cafe  is,  that  there  is  not  a 
fufficient  Claisn  of  a  Right  of  holding  a  Market  or  Fair  charged 
upon  the  Defendants,  by  any  Thing  that  has  been  laid  before  the 
Court.  And  I  think  (with  Lord  Mansfield)  that  the  Rule  ought 
not  to  have  been  drawn  up  as  it  is. 

Therefore  He  concurred. 

Sir  Fletcher  Norton  was  not  fatisfied  \\h\\  what  feemed  to 

be  the  Court's  Opinion  on  the   id  Point;  and  mentioned  a 

+  23G.  2.  Cafe  of  iv«  V.  Gw/^f — -f- for   holding  a  Court-Leet.     And 

^"'  He  faid  He  believed  there  were  feveral  fuch  Informations 

granted  by  the  Court,  in  Cafes  not  within  9  Ann.  c.  20, 

Lord   Mansfield — Ariy  One  Cafe  of  the  Court's  grant- 
ing fuch  an  Information  before  the  Statute  would  be  material : 
So  are  All  thofe  granted  ^;7C^  the  Statute,  if  not  within  the  Rea- 
fon  of  the  Hertford  Cafe.     That  Cafe  goes  upon  the  Suppofition, 
2  that 
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that  there  was  no  other  way  to  trj'  it,  nor  to  redrefs  the  Parties 
concerned.  So  does  the  Cafe  in  Strange.  And  a  Conftable  is 
within  the  fame  Reafon. 

But  Mr.  Juflice  WiLMOT  faid,  Fie  did  not  fee  that  thefe 
Cafes  were  conclufive  ;  becaufe  He  thought  that  fuch  Informa- 
tions feemed  confined  to  Ufurpations  upon  the  Crown.  He  faid, 
He  remembered  an  Information  apphed  for  and  litigated,  about  a 
tumultuous  Aflembly  at  Brentwood.  He  alfo  remembered  Rex 
V.  0'we?i:-\-  It  was  moved  by  Mr.  Wilbrabam.  t  SeehisR?- 

'  port  of  it,  in- 

fra and  ia 

Lord  Mansfield — If  the  Court  can  do  it,  then  it  muft  next  Page 
depend  upon  the  Circumjlances  of  the  particular  Cafe.  (1822.)  and 

it,  ante  1820. 

It  is  faid,  that  in  23  -G.  2.    an  Information  in  the  Nature  of  aintheMar- 
^o  Warranto  was  granted  for  holding  a  Court-Leet.     Now  thisS""- 
is  very  material :  For  the  Cafe  of  holding  a  Leet  is  no  more  within 
9  Ann.  than  the  prefent  Cafe  is. 

It  was  agreed  on  all  Hands,  that   an  ABion  would  not  be  an   • 
adequate  Method  of  determining  the  Merits  of  the  Queflion  be- 
tween the  Parties. 

(F      Upon  the  Whole— 

Ttit:  Judges  All  declared  exprefsly,  That  They  were 
far  for  giving  any  Opinion  one  Way  or  another  upon  the^r/f 
Point ;  but  meant  to  let  it  remain  open  to  any  future  Light  that 
might  be  procured  upon  the  Subjed:,  by  Cafes  or  Precedents  or 
otherwife,  and  particularly  by  Searches  after  what  the  Mafler  of 
the  Crown -Office  had  done  in  thefe  Cafes,  before  the  two  Adts  of 
Parliament  of  4,  5  W,  G?  M.  and  9  Ann. 

As  to  the  fecond  Point — They  were  clear  and  unanimous,  that 
the  Defendants  were  7iGt  futficiently  fliewn  to  have  ufurped  upon 
the  Crown  this  Francliife,  of  holding  or  even  claiming  to  hold  a 
Fair  or  Market. 

Rule  discharged. 

On  the  next  Day  {viz.  Wednefday  27th  November)  Mr.  Juflice 
1     Wilmot  mentioned  his   Note   of  the  Cafe  of  Rex  v.    Owen,  P. 

13  G.  2.  B.  R.  and  repeated  it — Mr.  Wilbraham  moved  &c;X  ^rid  X  ^^-  ^'"^f* 
faid  there  was  no  Toll,  nor  Weights  or  Meafures ;  and  therefore  ^^^Ya      * 
it  was  no  legal  Market.     Per  Cur.  No  Market  is  claimed  by  any 
|)articular  Perfons.     If  it  be  attended  with  Inconvenience  to  pri- 
vate Perfons  who  have  Markets  near  adjoining  it,  they  may  bring 
their  ABku^ 

And 
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And  I  find  this  further  Addition  at  the  Bottom  of  my  Note, 
"   However,  at  the  Profecutor's  Inftance,  the  Rule  was  enlarged." 
•The  Rule   J  j^jjyg   made  a  Quere  "  ll'by."     *  I  fuppofe  it  came  on  again; 
ZT;  that  Ld.  becaufe  my  Brother  Apn\  Note  of  it  is  of  a  future  Term. 

Ch!  J.  Lee 

misiulook  jyjj.^  j^ftiee  AsTON — My  Note  is  of //.  14  G.  2.  [which 

ifdavksy  '   lie  repeated.]    I  took  the  Opinion  of  the  Court,  the  fecond  Tune 
.^T^Q  -j^i^^itcame  on  again;   but  not  the   firft  Timej-f-  when  my  Brother 

was  given,  in  V/ibuot  tOok  his  Note. 
p.  13  G.  2. 

Mr.  Jutlice  Wilmot — I  have  another  Cafe  :  Which  was 
.tit  was  in  Jn  Tr.%  II  G.  2.  B.  R.  Rex  V.  Cann.  The  Chief  Juftice  being 
^^'^■^^o^'^  abfcnt — The  Judges  P^/g-t',  Probyn,  zn^  Chappie  refufcd  to  grant 
(Saturday  thc  Information  in  the  Nature  ot  a  ^w  Warrajito  %  becaufe  it  was 
25th7«*/<,)   a /'rm?/'t' Matter,   where  the  Party  might  \\i\c  x  Remedy  hv  Ac- 

tor  hoKluig        /.^,  -j-j  -JO  J      J 

:i  Comt-Uct  tio/i,  if  he  was  prejudiced. 

in  the  Manor 

c(Ol-vcjh.  in  J  j^.^^g  ^i^-Q  .^  i„,  ;^^jje  ^f  j^^,^.  ^^  ^y^.  r/;o;;wj  Reync//;  ^  where 
jhire.  the  Court   held  "  1  hat  ij  bir  uhoiiuis  had  clamied  an  exclufive 

"  Ferry,  it  /6^ /f;^f«  th&  proper  Subjed:  of  an  Information  in  thc 
Itwas'^on  '   "  Nature  o^  z  ^w  ffarranto." 

Mcndiy    Zjth 

'ran.  1741-  I  find.  I  have  fuhjoined  to  the  End  of  my  own  Note,  the  following  Words — "  So  that  it 
"  was  H<;reed,  that  an  I.  fo:mation  would  lie  for  fetting  up  an  exclufive  Ferry  acrofs  a  navigable  River ; 
*'  provided  the  Charge  was  futnciently  made  out." 

In  P.  6  G.  1.  B.  R.  Rex  v.  Nic/jo/fon  ct  al\ — Truftees  for  en- 
larging the  Port  oi  U'hiteha'veji;  An  Information  in  the  Nature  of 
a  i^/o  U'arnmto  was  granted ;  becaufe  it  was  a  Matter  of  z  pub- 
lic Nature. 

Lord  IVTansfield — You  fee,  thefe  Cafes  fupport  our  De- 
termination of  Yefterday :  And  they  alfo  fupport  the  general 
"Ground  upon  which  the  Motion  was  founded. 

Mr.  Juftice  Wilmot — They  are  ftrong,  I  own:  But 
that  is  a  Matter  of  future  Conlideration,  if  any  iuture  Applica- 
tion fhall  be  made. 

Lord  Mansfield  recommended  (in  fuch  Cafe,  of  any 
future  Application,)  a  Search  in  the  Crown-OtHce  ;  whether 
ihere  are  any  Inliances  of  Informations  in  the  Nature  of  a  ^0 
Warranto  filed  by  the  Clerk  of  the  Crown,  in  Corporation-Caufes, 
iicfore  9  Ann. 

N.  B.   The  firft  Point  (lands  quite  free  from  Bias  from  any 
Opinion  One  Wiiy  or  the  Other  ;  as  All  the  Court 

declared 
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declared  Themfelves  open  to  fuch  ConviiHon  or 
Alteration  of  Sentiment,  as  might  arife  from  Pre- 
cedents which  may  be  produced  in  future,  or  from 
future  Reafoning  upoxi  the  Subjed:. 

Vv^harod    vcrfm    Smart.  Thurfday.^s 

■y  Nov.  176;. 

R.  Fra22c/'s  S^mirt  having  brought  a  Writ  of  Error  in  Parli- 
ament,  upon  an  Ejedlment  on   the  Demife  of  Boughey, — 

The  Court  obliged  Him  to  enter  into  a  Rule  "  not  to 
"  commit  Wajle  or  Deftrudlion  during  the  Pendency  of  this 
"  Writ  of  Error." 

Mr.  Smart  did  not  oppofe  it :  And  accordingly.  He  entered 
into  the  Rule;  and  zMojuJiified  (to  400/.) 


The  End  o^  Michaelmas  Term  1765,   6  G.  3, 
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Monday,  27  Rex  vsrfus  Inhabitants   of  Under  Barrow  and  Bradley 

Jan.  .y66.  pj^j^^ 

This  Case  is  already  published,  in  the  Quarto-Edition  of  my 
Settlement-Cases,  Pa.  545,  N*^.  175.  with  a  Note  upon 
it.  An  Abridgment  of  it  may  be  feen  in  the  Table  to  the 
prefent  Volume. 


Tuefjay,  zs  "VVilfon  vzrftis  Mackrctli. 

Jan.  1766. 

"^  H  I  S  was  an  Adlion  of  Trefpafs  for  entering  the  Plain- 
tiff's Clofe  called  Carr^Mofs ;  and  digging  and  carrying 
away  his  Turf  and  Peat:  And  the  General  IfTue  was 
joined. 

It  was   tried   at  the  lad:  Affizes  for  Wejlmorland,  before  Mr. 
Juftice  Gould:  And  upon  the  Trial  it  appeared  in  Evidence — 

That  the  Plaintiff  was  feifed  in  Fee  of  a  Freehold  Tenement 
in  the  Manor  of  Upper  Staveley,  whereof  Lord  Suffolk  and  Sir' 
"James  howther,  Bart,  were  Lords,  in  which  Manor  there  is  a 
large  Wafte  called  Staveley-Head-Fell,  upon  which  there  are  di- 
vers large  MolTes,  out  of  which  Turves  and  Peats  are  ufually  dug. 

That  the  Plaintiff,  and  all  thofe  whofe  Eftate  Ke  hath  in  his 
i^iid  Tenement,  hath  Time  out  of  Mind  had  and  ufed  an  exclu- 
^five  Right  of  digging  Turves  in  a  certain  Mofs  in  the  faid  Wafle 
called  Carr-Mofs,  marked  and  bounded  out  from  Six  other 
Tfiifts  of  Mofs  in  the  faid  Wafle  by  certain  Meer-Stones ;  which 
Trads  are  end  have  been  alio  ufed  and  enjoyed  in  the  like  Man- 
2.  ner 
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ner  as  Turbaries  by  the  Owners  of  Six  other  Tenements,  whereof 
other  Perfons  are  in  like  Manner  feifed  in  Fee,  and  lying  within 
and  holden  of  the  faid  Manor  j  Saving  thiit  Two  of  the  faid  Tur- 
baries have  been  fold  off  from  two  of  fuch  Tenements,  and  ufed 
by  the  Purchafers. 


That  all  thefe  Moffes  lie  contiguous  and  open  to  the  Reft  of 
the  Wafte ;  and  the  other  Tenants  of  the  faid  Manor,  as  well  as 
the  Owners  of  the  faid  Tenements,  have  Common  olFafiure  on 

.the  faid  Wafte,  and  feed  on  thefe  Mofles,  as  well  as  on  the  Rell 

,.of  the  Wafle. 

That  the  other  Tenants  of  the  faid  Manor  alfo  got  Turves  on 
'Other  Moffes  in  the  faid  Wafle,  but  not  in  any  of  the  above 
■feven  Moffes. 

That  the  Plaintiff  and  other  Owners  of  the  feven  Moffes  have 
fold  the  Peats  arifmg  from  thofe  Moffes  refped:ively. 

That  the  Defendant  dug  and  carried  away  Peats  In  the  Place  In 
■Queftion. 

Whereupon  a  Verdid;  was  given  for  the  Plaintiff ;  fubjecfl  to 
■the  Opinion  of  this  Court  upon  the  following  Qutfbion — 

"  Whether,  upon  the  above  State  of  the  Cafe,  this  A6lion  was 
'"  maintainable." 

Mr.  Wallace,  for  the  Plaintiff,  infifled  that  He  was  intitled 
:to  maintain  an  Adion  of  Trefpafs. 

Their  Objection  is  "  That  it  ought  to  have  been  an  A(5tion 
*'  upon  the  Case." 

To  prove  that  Trefpafs  would  lie  in  this  Cafe,  He  cited  2  Ra. 
Abr.  540.     Moore  302.  Welden  v.  Bridgeivater,  and  Bro.  Tref~ 

M'  55- 

Here,  the  Plaintiff  had  an  exclulive  Right,  and  held  it  fepa- 
:rate  from  every  other  Right ;   though  charged  with  an  Incum- 
tbrance   for   the   Purpofe  of  Pafture  only.     The  Plaintiff  is  the 
''Owner  of  the  Soil. 

Mr.  Wedderburji,  contra,  for  the  Defendant. 

The  Plaintiff  had  no  Right  of  Ownerf.vp,  either  in  the  Soil,  or 
in  the  Profits  of  the  Soil.     Therefore  He  can  not  maintain  Tref- 
••'tpafs  quare  claifum  fregit , 

This 
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This  Mofs  has  been  allotted  to  feveral  Pcrfons,  for  the  Pur- 
poks  oi^urbary  oJ2jy :  But  other  Tenants  of  the  Manor  of  Uj)per 
Stavelcy  have  the  Right  ot  Common  upon  it. 

This  Divifion  of  this  Mofs  amongft  the  Tenants  of  the  (even 
Tenements  has  been  made  for  the  mutual  Convenience  of  the 
general  Number  of  the  Tenants  of  the  Manor  intitled  to  Com- 
mon of  Turbary  for  Firing. 

The  Plaintiff  has  no  OwnerJInp  of  the  Soil :  He  has  no  Right 
to  dig  for  any  Thing  elfe,  but  T'lirfqn/y.  And  if  the  Land  was 
drained  or  rendered  tit  for  Culture  or  Pafture,  He  would  have  no 
Right  to  any  Improvement  of  it.  It  is  only  a  Right  of  Turbary  in 
Grofs. 

The  Cafes  which  have  been  cited  are  not  applicable.  The 
Vejlure  of  the  Land  is  a  Right  to  the  Land  itfelf. 

Mr.  Wallace  was  going  to  reply.     But 

1 

* 

Lord  Mansfield  faid.  There  wants  Nothing  to  anfwer 
the  Objedion,  but  io  Hate  the  Cafe  :  Which  I  will  do,  for  the 
Sake  of  the  Students. 

Then  He  flited  the  Cafe,  "verbatim. 

The  Plaintiff's  Right  is  in  a  feveral  Piece  of  Ground,  butted 
and  bounded  ;  a  feparate  Right  of  Property,  to  take  the  Profit  of 
the  Turf,  and  to  dig  it  for  that  Purpofe. 

The  Plaintiff  has  this  Right  exclufively  o?  ■sXX  others.  And  the 
Defendant  has  diflurbed  Him  in  it.  Therefore  Trefpafs  lies; 
though  He  has  not  the  abfolute  Right  to  the  Soil. 

Mr.  Juftice  Wilmot  —  If  this  was  only  a  Right  of  Com' 
mon  of  Turbary,  Trefpafs  quare  claiifum  fregit  would  not  lie. 

But  this  is  an  excliifive  Right  to  dig  Turf. 

•V.  Co.  Lut.      It  appears  from   i  h\{l.  c.  i.*  under  the  Word   "  Land",  thatj 

pa.  4ab.       it  is  not  neccifary  He  fhould  have  the  whole  Property  of  thej 

Land. 

This  muft  be  taken  to  be  a  Grant  from  the  Lord  of  the  Soil.  | 
He  ftands  in  the  Place  of  the  Lord  of  the  Manor. 

The! 
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The  Property  of  the  Turf  is  in  the  PLiintilt*.  No  other  Perfon 
could  maintain  this  Adion.     Therefore  lie  may. 

There  is  a  DiiTerence  between  exclujive  Rights,  and  Right  of 
Common.  In  the  former  Cafe,  the  Grantee  may  take  aicay  Thorns 
cut:  But  the  Commoner  can  not.  Yeh.  187.  1S8.  Devjclas  or 
Dowglas  V.  Kendall.     Cro.  J^c,  256.  S.  C. 

Thefe  MolTes  are  fevered,  and  fix  of  them  enjoyed  by  other 
People  :  Therefore  decifively  a  feparale  Right.  And  therefore 
the  Plaintiff  may  fupport  this  Adtioa  of  Trefpafs. 

Mr.  Juflice  Yates  faid  it  was  a  clear  Cafe  :  For  wherc- 
ever  there  is  an  exchfive  Right,  Trefpafs  lies.  And  this  is  clearlv 
an  exclufive  Right. 

I  do  not  fee  that  this  Right  differs  from  a  Right  to  a  fole  and 
feparate  Pafture,  for  a  Time :  And  in  that  Cafe,  during  thai  Time, 
Trefpafs  lies. 

Mr.  Juflice  Aston  was  of  the  fame  Opinion.  And  He 
mentioned  the  Cafe  of  Hoe  v.  Taylor,  in  Moore  355.  where  the 
fecond  Error  afligned  was  "  That  Trel'pafs  did  not  lie  qiiare  clau- 
"  fum  /regit ;  becaufe  the  Soil  was  not  granted."  But  All  the 
Court  held  "  that  it  did  lie  ;"  although  they  granted,  that  the 
Soil  did  not  pafs  ;  For,  he  who  has  Herbagium,  pajiura,^c,  lliall 
have  Trefpafs  Vi  et  Armis. 

r. 

Fer  Cur.  unanimoufly. 

Let  the  Pojlea  be  delivered  to  the  Plaintiff. 


Rex  verfus  Spencer,   Common  Council-Man  of  Maid-  wcdncfjav. 

ftone.  .9J.'n..706. 

C  I  R  Fletcher  Norton,  Mr.  Serjeant  Leigh,  Mr.  F.urrcll,  jAIr. 
O  y-IJlnirji,  and  Mr.  Dunning,  on  Behalf  of  the  Defendant,  on 
Saturday  laft  (the  26th  of  January)  (hewed  Caufe  againil:  arret- 
ing the  Judgment  for  the  Defendant,  and  entering  Judgment  for 
the  King  againil  the  Defendant.  A  Rule  to  that  Purport  .had 
been  made  en  Monday  the  i  ith  ot  November  1765,  on  the  Mo- 
tion of  Mr.  Cox;  who  objeded  to  the  Validity  of  the  By-Law 
under  which  the  Defendant  juflified  his  Eltdion  into  the  OfHce. 
He  urged,  that  it  was  a  bad  By-Law,  as  it  reilrains  and  nar- 
rows the  Number  of  Eledors  without  any  Authority  from  thic 
Part  IV.  Vol.  III.  7M     '  Char- 


828         Hilaiy  l^erm  6  Geo.  ^.  B  R. 

Chnrter,  and  even  contrary  to  it ;  and  without  the  Confent  of  the 
Eledors,  takes  away  their  Rights ;  and  is  vague,  indefinite, 
and  uncertain  ;  and  that  fuch  a  Reftridion  of  the  Number  of 
Eledors  can  not  be  allowed  in  the  Cafe  of  a  Common  Council- 
Man's  Eledion,  whatever  might  be  the  Cafe  of  the  Eledion  of 
the  principal  Oflicer. 

Sir  Fletcher,  having  firfl:  objeded  to  the  Rule  as  draivn  up, 
proceeded  to  the  Merits  ;  and  urged,  that  the  Prolecutor  ought 
regularly  and  properly  to  have  demurred  to  the  Defendant's  Plea: 
But  as  he  had  cleded  to  plead  to  IlTue,  He  was  iioio  bound  by 
the  Verdid,  and  could  not  have  Recourfe  to  a  Motion  in  Arreft  of 
Judgnient. 

It  was  an  Information  in  the  Nature  of  a  9iuo  Warranto  for 
ukirping  the  Office  of  a  Common  Council-Man  oi  Maidjlone. 

The  Defendant  juftified  under  a  By-Law  dated   i8  Augujl 
1 764,  and  made  by  the  Mayor  Jurats  and  Common  Council,  by 
Virtue  of  Letters  Patent  of  21  G.  2.   It  recites  the  Power  given 
by  the  Charter  "  for  the   Mayor  Jurats  and  Commonalty  to  eled 
**  Common  Council-Men;"  and   recites  "that  the   Commonalty 
"  were  very  fiumerous,  and  the  Admiffion  of  them  to  vote  at  the 
"  Eledion  of  Common  Council-Men  had  been  found  by  Expe- 
*'  rience  to  be  attended  with  many  Inconveniences,  and  had  from 
"  Time  to  Time  occalioned  divers  Riots  and  Diforders  and  great 
"  popular  Confufions,  and  had  very  much   diflurbed  and  broken 
*'  in  upon  the  Peace  good  Order  and  Government  of  the  faid 
"  Town  and  Parilh";  and  further  recites  "  that  I'uch  Inconve- 
"  niences  would  be  likely  to  be  remedied,  if  the  Right  of  elec- 
"  ting  of  the  Common  Council  were  to  be  confined  to  the  Mayor 
*'  Jurats  and  Common  Council,  and  such  of  the  Common  Free- 
*'  men  as  had  executed  Parochial  Offices  in  and  for  the  faid  Town 
"  and   Parifli  in  Manner  therein  after  mentioned:"  And   then 
(for  preventing  of  the  like  Inco!n-eniencics  foe  the  future,  and  for 
the  avoidiiig  of  popular  Confuiion  and   Difordcr  in  the  Eledion 
of  Common   Council-Men,)   It  ordains    "  That   upon  every  or      I' 
"  '^riy 'future  Eledion  of  a  Common  Council-Man  or  Common 
*'  Council-Men  of  the  faid  Town  and  Pari(h,   the  Mayor  Jurats 
"  and  Common  Council  for  the  lime  being,  of  the  faid  Town  and 
*'  Parifc,  and  svcH  of  the  Common  Freemen  for  the  Time  being, 
"  who  fliould  refide  in,  and Jhould  refpedlively  have  gone  through 
"  and  ferved  for  the  Space  of  One  lohclc  Tear  respectivklv 

"    the    SEVERAL   Offices    0/'  CiIURCH-WARDEN    AiMD    OVERSEKR 

"OF  THE  Poor,  respectively,  yi^r  the  faid  Tovcn  and  Pa- 
*'  ri/h,  or  the.  major  Part  of  fuch  Mayor  Jurats  Common  Coun- 
"  til-Men  and  Common  Freemen  qualified  as  aforesaid, 

"  fliould 
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*'  fliould  meet  and  afTemble  Themfelves  together  in  the  Court- 

""  Hail  of  the  faid  Town  and  Farifli ;  and  being  then  and  there 

"  fo  met  and  afTembled  together,  the  faid  Mayor  Jurats  Common 

"  Council  and  Common  Freemen  of  the  faid  Town  and  Pariili 

"  QUALIFIED   AS    AFORESAID,  or  the  major   Piirt  of  them  fo 

)^"  met  and  aflembled  together,  fliould,  by  Themjehes,  without 

"  the  Presence  or  Concurrence  of  A'i<iY  of  the  Co^imois- 

"  ALTY   of  the  faid  Town   and  Pariih,  elect  and  choofe  One  or 

*'  more  of  the  principal  Inhabitants  of  the  faid  Town  and  Parifli 

■**  to  be  a  Common  Councii-Man  or  Common  Council-Men  ot 

■**  the  faid  Town  and  Parifli." 

Note — The  Charter  diredts  the  Nomination  and  Elec- 
tion of  Common  Council-Men  to  be  by  the  Mayor 
Jurats  (7«rf' Commonalty,  and  their  SuccefTors, 
or  the  Majority  of  them,  out  oi  the  principal  In- 
habitants of  the  faid  Town  and  Parifli. 

Note  alfo — The  new  Letters  Patent  of  Incorporation  bear 
Date  \-jx\\yiine,  21  G.  2.  and  incorporate  them 
by  the  Name  of  "  Mayor  Jurats  and  Commonalty"; 
To  confift  of  a  Mayor,  13  Jurats  (including  the 
Mayor,)  and  40  Common  Council-Men :  And 
Power  is  granted  to  the  Mayor  Jurats  and  Com- 
mon Council  to  make  By-Laws. 

To  this  By-Law  pleaded  by  the  Defendant,  the  Profecutor 
replied  5  i  ft.  That  the  Common  Council  were  not  duly  alTem- 
tled  ;  2dly.  That  Thev  had  no  Power  to  make  fuch  a  By-Law  : 
And  Iflue  was  joined  thereupon.  Both  thefe  Iflues  were  found 
for  the  Defendant. 

Sir  Fletcher  infifted,  on  his  Behalf,  that  tlic  Profecutor  could 
have  no  more  tlian  a  Rule  to  fhew  Caufs  "  why  this  Judgment 
•  "  (hould  not  be  arrcfcd :"  Whereas  the  prefent  Ruleis  drawn  up, 
not  only  to  fliew  Caufe  "  why  the  Judgment  fiiould  not  be  ar- 
"  refled";  but  a^fo,  "  why  Judgment  ihould  not  be  enjered 
"   FOR  the  Km G  agaii<ist  the  Dtfendant." 

He  then  anfwered  their  Objedtlons  to  th-e  By-Law : — premi- 
fins,  I  ft.  That  Corporations  have  incident  Power  to  make  By- 
Laws.  2d!y.  That  that  Power  is  lodged  in  the  Body  at  large ; 
unlefs  placed  exprcfsly  elfewhere.  3dly.  V/lierever  the  Crown 
gives  it  exprefly  elfewhere,  the  Power  will  retide  where  ths 
Crown  has  vefted  it.  4thly.  Wherever  the  Power  is  lodged, 
it  is  equally  ftrong;  it  is  the  legillativc  Power  of  the  Corporation,' 
and  binds  all  their  Members.  5thly.  A  By-Law  may,  to  prevent 
i  Con- ' 
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ConfuHon,  reftrain  popular  Eledtions  :  It  may  rcftrain  the  Num- 
ber of  Elctlors. 

The  Defendint's  Counfel  then  repeated  the  Defendant's  Ob- 
jedlions  and  anfwered  them. 

111.  It  is  objeded,  That  this  is  a  bad  By-Law,  becaufc  it  is 
not  warranted  by  the  Charter  j  which  only  extends  to  Cafes  where 
Penalties  are  annexed  ;  and  that  the  Penalties  mull  be  iniiided  by 
the  whole  Body. 

Anfwer — But  the  Power  of  w^-i-/;?^  By-Laws  is  one  Thing: 
The  Power  of  anncx'mg  Penalties  is  another.  And  here  the  By- 
Law  is  a  good  One,  though  it  Ihould  have  770  Penalty  annexed  to 
it.  It  is  "  to  rellrain  the  Number  of  Eledors  to  such  of  th 
'  ♦  Commonalty  as  have  execvted  the  Office  i?/'Church -warden 
'*  and  Overseer." 

Belides,  the  Words  do  not  require  fuch  a  Conftrudion  as  they 
put  upon  them  :  For  the  fame  Perfons  are  intended  to  be  the 
Makers  of  the  By-Law,  and  the  Annexers  of  the  Penalty. 

However,  the  true  Anfwer  is  "  That  the  By-Law  does  7m  re- 
"  quire  a  Penalty  :  The  Members  are  a/jiovable,  if  they  difobey  it." 

2dly.  It  is  objeded  that  the  By-Law  is  contradiclory  to  the 
Charter,  which  requires  the  Eledion  to  be  by  the  Body  at  large : 
So  that  it  is  repugnant  to  the  Charter  both  in  Letter  and  Spirit. 

Anfwer — The  By-Law  is  not  contradidory  Xo  the  Charter : 
For  it  continues  the  Eledion  in  the  j'a7ne  Set  of  Perfons,  though 
the  Ku7nbcr  of  them  is  reftrained.  It  is  reftraincd  to  juch  of  the 
Commonalty  as  have  ferved  Parilli- Offices :  It  has  only  narrowed 
their  Nii7)iber  ;  not  taken  it  fron)  their  Body.  It  remains  virtu- 
ally -SA-A  Juhjlantially  in  the  fame  Parts  of  the  Corporate  Boriy. 

-^dly.  This  Objedion  was  fplit :  And  It  was  laid,  tliat  the 
Number  of  Eledors  ought  not  to  be  narrowed  rs  to  the  Eledion 
of  a  Cornnicn  Lcuncil-Man  ;  however  it  might  have  bccii,  if  it  lud 
been  the  HfiZ^- Officer. 

Anfwer — But  the  reverie  of  this  Objedion  is  the  Truth.  So 
that  the  Reafoning  holds  inverted.  [V.  4  bijl.  48,  49.  4  Rep. 
77. b.  78. a.] 

4th  Objedion.  That  the  By-Law  takes  away  the  Power  of 
the  Commonalty,  ivithout  the  Conjent  of  the  Commonalty  :   And 

the 
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the  Cafe  of  Corporations  in  4  Co.  78.  and  3  Bidjlr.  71.  the  Cafe 
•  of  the  Corporation  q{  Colchefler  is  urged   in  fupport  of  this  Ob- 
jeftion. 

Anfwer — ^But  wherever   the   Power   of  making  By-Laws  is 
lodged,  thoj'e  Ferfons  have  the  full  Power  of  making  them  :   And 
the  Confent  of  the  Reft  is  included.*     Which  is  an  Anfwer  to  *  V.  Ju-n- 
.the  Colchefler  Cafe  in  '3  Biilllr,  71.   And  the  Cafe  of  Corporations  kins'bCen- 
in  4  Co.  does  not  affedt  this  Cafe       For  there  no  By~Lauo  ap- j^.Xafe'g? 
peared  :  Th.z  '^Vii.^t^  v^iiiXQ  forced  to  frejume  One. 

However,  it  ftill  refts  virtually  in  the  Body  of  the  Common- 
alty, though  reflrair.ed  as  to  the  particular  Perfons. 

They  further  obferved,  upon  the  Cafe  of  Corporations,  "  that 
"  as  a  By-Law  was  there  prefumed;  and  no  particular  Claufe  in 
"  the  Charter  appeared  to  give  a  Power  of  making  By-Laws ; 
**  it  muft  be  prefumed  to  have  been  made  by  their  incidental 
"  Power,  and  confequently  to  have  been  made  by  the  w/jole 
"  Body."  They  alfo  obferved,  that  the  Body  at  large  having 
themfelves  chofen  the  Common  Council,  the  Body  at  large  mij^ht 
be  faid  to  have  aSiually  and  perjhially  confented  to  what  thefe 
their  Reprefentatives  had  enadted  into  By-Laws. 

5th  Objedlion.  That  the  By-Law  is  vague,  indefinite,  and 
uncertain. 

Anfwer — Id  certum  ejl,  quod  certum  reddl  potejl.  And  here  it 
mud  appear,  at  the  Time  of  Eledion,  'who  are  thofe  fubftantial 
Eledlors,  who  have  ferved  public  Offices :  They  are  fufficiently 
defcribed  and  defined. 

They  therefore  prayed  that  the  Rule  might  be  difcharged,  and 
,the  Judgment  fland. 

Mr.  Morton,  Mr.  Cox,  and  Mr.  Wallace,  contra,  pro  Rege. 

They  admitted  Sir  Fletcher  Norton  s  two  firll  Pofitions  ;   but 
I    denied   the  Third,  together  with   its   Confequenccs :   And  they 
.infifted. 

That  the  valuable  Franchife  of  a  Vote  given  to  an  Individual 
-can  not  be  taken  away  without  the  Conjent  of  fuch  Individual. 

That  the  Power  of  making  By-Laws  is  to  be  taken  ftriBly : 
And  therefore  this  Power  to  make  By-Laws  fnall  not  be  extended 
further  than  what  appears  to  be  the  manifefl  Intention  of  the 
Charter. 

Part  VL  Vol.  IU.  7N  And 
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And  that  this  By-Law  does  not  only  retrain,  but  totally  varies 
the  Mode  of  Eleftion  ellablifhed  by  a  Charter  not  yet  20  Years 
old. 

The  Charter  recites  the  Milchiefs  and  Grievances  arifine  from 
Difputes  about  Eledions ;  and  was  obtained  upon  the  Reprelen- 
tation  of  the  Commonalty.  It  diredls,  fpecihe':,  and  fettles  a 
certain  and  //?i^z//;//<7i^/if  Method  of  Eleftion,  that  the  Town  may 
enjoy  Peace  and  Quiet.  Then  it  diredls  and  fpecifies  the  parti- 
cular Rights,  and  the  Perfons  who  (hall  have  I'uch  Rights ;  and 
prcfcriiies  the  Mode  of  Ele£lion  :  And  the  Mode  of  Eledion  is  di- 
reded  and  prefcribed,  fuhfequently  to  the  Claufe  which  gives  the 
Power  of  making  By-Laws;  and  it  defcribes  what  Species  of  Bv- 
Laws  they  are  to  be.  Surely,  This  is  a  Negative  upon  a  By-Law 
afterwards  made  to  the  contrary  of  it. 

The  Charter  only  intended  to  give  the  feledl  Body  a  Power  to 
make  By-Laws  for  correfting  Offenders,  for  regulating  Trade, 
and  Matters  of  the  like  Kind;  in  fhort  fuch  Ev-Laws  as  mieht 
be  enforced  by  Penalties ;  not  fuch  as  would  take  away  the  Rights 
of  ElcBion. 

And  they  can  make  no  By-Laws  hut  fuch  as  are  u'ithin  the 
Power  given  them  by  the  Charter.  So  was  the  Opinion  of  the 
Lord  Chancellor,  in  the  Cafe  of  Chi'd  v.  Hudfon  s  Bay  Company, 
2  Fcere  V/iiuams  209. 

The  Charter  now  under  Confideration  expreflly  gives  the  Right 
of  Election  to  the  Common  altv.  But  this  By-Law  totally  al- 
ters overturns  and  changes  the  Nature  of  the  Eledion  :  It  takes 
it  quite  away ^//w;;  the  Commonalty,  and  places  it  in  iifeivHQufe- 
keepers,  who  have  fervcd  certain  Parifli-Officcs. 

They  faid,  they  would  not  contend  for  any  Diftindion  between 
the  Eledion  oi  I'rincipal  Officers  of  Corporations,  Viwd.  fubordi- 
nate  Ones  :  (which  DilHndion  might  perhaps  be  argued  for,  from 
the  Cafe  of  Corporations  in  4  Co.) 

But,  certainly,  an  integral  Part  of  the  Corporation  can't  be 
flruck  off:  Nor  can  the  Makers  of  a  By-Law  take  the  Power  of 
Eledion  from  thofe  to  whom  the  Charter  has  given  it,  and  place 
it  in  Themfelves.  Whereas  here  the  Makers  of  this  By-Law 
h<we,  in  a  great  Meafure  placed  the  Eledion  in  themfelves.  For, 
as  the  Charter  contains  a  Claulc  of  AV  intrcmittas  as  to  the  Cc-u/:ty- 
Jullices,  the  Burrough-fuJiii.es  have  the  Power  of  appelating 
2  Overfeers: 
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Overfeers  :   And  three  of  thefe  reduced  Eledlors  are  Burrough- 
JuiUces  by  their  Office. 

The  Power  of  Voting  (a  very  valuable  Franchifc)  can  not  be 
taken  away  without  the  ConJ'ent  of  th^;  Voters. 

The  King  Himfelf  can  not  take  it  away,  when  He  has  once 
given  it.  A  Man  once  pofleded  of  a  Franchife  can  not  lofe  it 
ivithout  his  own  Confent.  4  Co.  j-j.  Le  Cafe  de  Corporations. 
Bul/Ir.  71.  Tlie  Cafe  of  the  Corporation  oi  Colchejler.  Comberb, 
316.   Kex  V.  Larwood,  and  i  Salk.  190.   Butler  v.  Pahier. 

This  By-Law  totally  changes  the  Nature  of  the  EleBion :  It 
reduces  it  from  800  Voters  to  Ten.  It  varies  and  alters  the  ^ia~ 
lijications  of  the  Eledors  :   It  does  not  oiily  refirain  their  Number. 

This  Kind  of  Reftriftion  is  what  this  Court  will  never  allow. 
It  is  narrowed  reftrained  and  limited  to  thofe  very  few  who  have 
fervcd  the  Offices  oi  Church-wardens  and  Overfeers.  There  is  a 
vail  Difference  between  800  Commonalty,  and  a  few  Parilh-Of- 
iicerSi  fome  of  which  are  to  be  appointed  by  the  Parfon  of  the 
Parilh,  and  Others  by  the  Corporation-Jtflices. 

Befides,  many  Vtx^owi  fne  for  thcfe  Offices,  and  do  not  actu- 
ally ferve  them  :  Others  are  privileged  by  their  Profejjions  ;  Others 
are  exempted  by  Tyburn-Tickets.  Shall  thefe  Perfons  lofe  their 
Right  of  voting  ?  This  By-Law  flies  in  the  Face  of  the  Charter, 
and  contradids  the  King's  Intention :  And  it  would  not  even  an- 
fwer  the  End  it  profelfes,  of  avoiding  popular  Confufion  and 
Diforder. 

Upon  this  frjl  Argument, 

Lord  Mansfield  faid,  Pie  faw  Reafon  to  doubt  of  the 
By-Law  ;  and  defircd  to  confider  of  it. 


It  is  now  fettled,*  "  that  the  Number  of  the  EleBors  may  be  •  jt  ^as  Cet. 
"  reftrained  by  a  By-Law  :   But  a  By-Law  can  not  Itrike  off  an  tied,  not  only 
•'  integral  Part  of  them;  neither  can  it  narrow  the  Number  of "' ''*'^^oIf.°^ 

1  -  -         ;  t         -1^1  •  •  1       >>  Kc'X  t;.  Phl- 

"  the  Perlons  out  cj  whom  the  Eledhoii  is  to  be  made.  lips,  Mayor 

of  Carmar- 
then, (hereafter  mentioned,)  but  alfo  in  a  later  Cafe,  of  Lee  ai.  Wallis  et  al.'  27th  January  1756,  in 
this  Court,   "  That  a  By-Law  may  narroiv  tlic  Number  of  the  Eleiion,  but  not  of  the  Eligiblt." 

•4 

The  Charter  gives  the  Right  of  Elecflion  to  the  Commonalty. 
The  By-Law  rellrains  it  to  a  few  of  them  ;   and  Thole  few,  under 
a  particular  Defcription,  namely,  fuch   as  have   been   Church- 
wardens 
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•wardens  and  Overfeers.  The  Corporation-Juilices  appoint  Over- 
feers  :  And  feveral  Perfons  may  he  exempted  or  excufed  from 
ferving  that  Office  at  all.  Thefe  Perfons  would  be  totally  ex- 
cluded from  ever  voting.  So  that  fome  Votes  would  be  preferved^ 
•of  Perfons  nominated  by  the  MLiyor  and  Jurat? :  And  Others  could 
never  vote  at  all.  It  deferves  Confideration,  "  whether  this  is 
*'  a  reafonable  Reflriftion";  though  th'-  feleft  Body  have  a  Power 
given  them  by  the  Charter  to  make  By-Laws. 

Mr.  Juftice  WiL MOT 'inclined  to  think  the  By-Law  un- 
:reafonable. 

He  thought,  the  Court  ought  to  take  Care  that  the  Perfons 
impowered  to  make  By-Laws,  exerted  their  Pov/er  in  a  reafon- 
.able  Manner. 

They  ought  not  to  take  the  Power  of  Eledion  from  Others, 
.and  place  it  in  themfelves.  Here,  the  Jurats,  &c.  being  Cor- 
poration Juftices,  have  the  Appointment  of  Overfeers.  Confe- 
quently,  this  By-Law  puts  it  into  their  Power  to  fay  iv/jo  fhall 
be  the  Eledors.  And,  as  fome  of  the  Overfeers  are  to  be  named 
by  the  Parfon,  it  fo  far  puts  the  Eledion  into  the  Power  of  tlie 
Parfon  :  Or,  at  leail,  it  may  put  it  into  the  Pou  er  of  other  Per- 
fons, not  Corporators,  who  may  have  the  Right  of  choofing 
•Church-wardens. 

.  As  to  the  Objedion  of  the  want  of  the  Conftnit  of  the  Com- 
monalty to  the  By-Law — He  thought  them  as  much  included  in 
and  bound  by  a  By-Law  made  by  the  feled  Body  to  whom  the 
Charter  gives  the  Power  of  making  By-Laws,  as  if  they  had  ac- 
tually given  their  own  Confent. 

Mr.  Juftice  Yates,  and  Mr.  Juftice  Aston  thought  it  bad. 
A  By-Law  may  narrow  the  Number  of  ElcBors ;  not  altering  the 
conftituent  Parts.  But  here  They  have  gone  out  of  the  Charter, 
and  impofed  ^lalifications  not  mentioned  in  it,  nor  at  all  connecled 
with  the  Corporation. 

The  Commonalty  are,  by  the  Charter,  an  integral  Part  of  the 
Conftitution.  And  this  By-Law  admits  Thofe  of  them  to  have 
a  Vote,  who  have  J'erved  thefe  Offices  ;  and  excludes  thofe  of  them 
who  have  not ;  Though  fome  of  them  may  be  incapable  or  not 
•  obliged  to  ferve  them,  and  though  this  Qualification  has  710  CoJi- 
.nexion  at  -all, with  the  Corporation.  And  the  Corporation- Juftices 
have  the  Appointment  of  Overfeers,  in  their  own  Hands. 

J  la 
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In  the  C:.fe  of  i?c'x  v.  Tucker,  Mayor  of  Weymouth — A  By- It  was  P.  h 
3Law  by  the  Mayor  and  Aldermen,  "  That  the  Mayor  fliould  be  '^•f:  ^J,^' 

<  r     1  A  1   1  >>  11111  '^""  '"  Dom. 

•'*  cholen  out  Oi  tno  Aldermen,     was  held  bad.  p^o^,  ,7^»  j 

when  the 
1,ords  affiimed  the  judgment  of  this-Court.     The  Charter  direfled  the  Eltft'on  to  be  made  out  of  four 
^Perfons    to   be   nominated    aut   i»/"  the  JjurgcfTes  or  Inhabitants  a/  /^r^^  .■  The  ^i'-Z/^tai  direfted  it  lo  be 
made  cul  «/'-four   Perfons  to  be  named  out  of  ihe.Jl.icrmcit,  or  ;it  Icall  one  of  whom  (hould   'i;l-  a» 
Alderman. 

So  here,  they  have  reftramed  the  Eledlors,  not  gejierally,  but 
•with  fuch  a  Dillinction  as  in  EfFedl  places  the  Eiecflion  in  Theni- 

Jehcs. 

Lord  Mansfjei,d  faid,  Thefe  Obfervations  ftruck  Him 
very  ftrong. 

The  By-Law  mtroduces  a  new  Dejcription  not  mentioned  in 
the  Charter,  nor  at  all  conneoled  with  their  Corporate  Charadter, 
as  a  Qualification  to  enable  them  to  eled: ;  and  excludes  fuch  of 
them  from  the  Right  of  eledling,  as  have  not  this  Slualijlcation. 

Sir  Fletcher  Norton  obferved   that  this  was  new  Matter,  as  £» 
which  He  had  never  been  heard. 

Lord  Mansfield — You  ought  to  be  heard  to  it. 


I 


Let  it  ftand  over  till  Wcdncjday. 

Adjourned  \.i\\  JFednefday  the  29th. 

On  which  Wednefday,  the  29th.  The  Counfel  for  the  Defen- 
dant, Sir  Fletcher  Norton,  Mr.  Serjeant  Leigh,  Mr.  Burrell,  Mr. 
AJhurJl,  and  Mr.  Dunning,  endeavoured  to  anfwcr  the  Objec- 
tions. 

It  has  been  objefted,  ifl.  Tliat  an  integral  Part  of  the  Corpo- 
ration can  not  be  flruck  oft";  adly.  That  the  By-Law  places  the 
Power  in  Thefnfe/ves  ;  3dly.  That  it  impofes  a  S^ualijication  not  at 
all  conneBed  with  the  Corporation. 

Firft.  The  Cafe  of  Corporations  in  4  Co.  yj'h.  yS.a.  is  an 
Authority  for  Us,  ftanding  unimpeached  :  It  was  there  refolved, 
*'  that  where  the  Charter  gives  the  Eledlion  to  the  Commonalty, 
*'  an  Eledtion  by  a  certain  feledled  Number  of  the  Principal  of 
"  them,  commonly  called  the  Common  Council,  and  not  in  ge- 
"  neral  by  all  the  Commonalty,  may  be  good."  The  Point 
^*  about  an  integral  Part  of  the  Eledors  being  excluded,"  was 
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not  determined  in  the  Cafe  of  Rex  v.  PbHUpps,  in  Ccrniartbe-n, 
Trin.  1749,  22,  23  G.  2.  5.  R.  That  Determination  was,  "That 
"  a  By-Law  may  retrain  the  Number  of  the  Electors,  but  not 
"  the'Number  of  the  Objects  of  Eledion." 

Here,  the  Common  Council  are  not  a  diftinfl  integral  Part  of 
the  Corporation  ;  for  they  remain  Part  of  the  Commoiahy:  Wiiereas 
in  Carmarthen,  the  Common  Cvouncil  were  chofen  out  of  the  Bur- 
gcljl's,  and  not  out  of  the  Commonalty  j  and  they  had  never  been 
Part  of  the  Commonalty.  But  this  Corporation  of  Maidjione 
ccnhPvS  only  of  Mayor,  Jurats,  and  Commonalty.  Therefore 
the  Commonalty  are  not  here  exchidcd :  It  is  only  a  Redu:,ion 
of  800  to  a  fmaller  Number  of  the  J'ume  Perfons ;  which  is  al- 
lowable. 

Secondly — This  By-Law  docs  Jiot  put  the  Corporation  into  the 
Power  of  the  Mayor  and  Jurats,  as  is  objcded.  For,  wliatcvcr 
may  befaid  about  the  Overfcens,  yet  flill  ths^  Church -wardens  may 
very  well  reprefent  the  Comm.onalty  :  T'hey  are  not  chofen  by  the 
Burrough-Juftices,  but  appointed  by  quite  other  Perfons.  The 
43  E/iz.  c.  2.  gives  the  Nomination  of  them  to  the  Parijh  :  The 
Julfices^are,  in  their  Oi^Q,  only  minijlerial.  The  Power  of  Ap- 
pointment of  Overjeers  is  not  in  them. 

In  the  Cafe  o£  Rex  v.  y?//lices  of  Dorchejler — upon  a  Mandamus 
.-to  the   Jufticcs  "  to  fign  a  Rate" — It   was   holden  "  that   their 
*-'  fi^ninor  the  Rate  was  a  Matter  of  Form  only":  Thev  are  obl/'red 
to  fign  it. 

If  this  By-Law  had  in  Fail  tended  to  place  the  Eledlion  in 
'Themjelves,  it  would  not  have  made  it  a  bad  one  :  For  the  Court 
can  not  get  at  the  Fadl,  how  far  the  Balance  of  Influence  is  al- 
tered. And  They  will  not  prefume  any  improper  Defign  or  Con- 
fequence  :  So  far  from  prcfuming  that  they  will  adf  ii-rong,  it 
Ihall  be  prefumed  that  they  v/ill  act  right. 

This  Py-Law  being  made  by  tlie  Perfons  impowered  bv  the 
Charter  to  make  By-Laws,  is  to  be  conhdcrcd  upon  the  fame  Foot 
as  if  it  had  been  made  bv  the  Corporation  at  large:  An(\  They 
have  a  Right  to  reftrain  the  Number  of  Eiec'tors  to  any  Number, 
how  fmall  focver.  And  the  very  Cale  is  put  in  the  Cafe  of  Cor- 
porations, j^  Co.  by  way  of  Illuflration  :  It  precifely  fuppofes  it. 
And  in  that  Cafe,  there  was  a  Common  Council ;  which  muft 
have  been  by  Charter,  or  at  lead  by  Prefcription. 

Thirdly  — As  to  the  Ohjcdion  "  that  this  QualiEcation  does 
"  not  at  all  relate  to  their  Corporate  Capacity." 

4  This 
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-  Trn's  By-Law  is  only  defcriptlvc  of  SUCH  of  the  Cofiimonaity  as 
fliail  have  a  Right  to  vote.  It  deicribes  the  more  Sublhwt'ial  of 
the  Commonalty,  by  their  having  gone  through  thele  public  Of- 
fces.  And  lurely,  the  By-Law  will  not  be  the  worfe  fov  fuper- 
adding  a  Qaalification.  This  is  not  introducing  a  }2e-^  Clals  of 
Men  under  this  Defcription  :  It  is  only  a  Reftraint  of  iiiQ  fame 
Eerfons,  and  confining  them  to  fuch  as  are  lb  qualifieJ. 

Lord  Mansfield — From  the  Cafes  cited  or  alluded  to, 
it  appears  to  Me,  that  where  the  Power  of  making  By-Laws  is 
by  Charter  given  to  a  SeleB.Body,  They  do  not  reprejait  the  whole 
Community ;  and  therefore  cannot  alTume  to  themfelves  what 
belongs  to  the  Body  at  large  :  But  where  the  Power  of  making 
By-Laws  is  in  the  Body  at  large,  they  may  delegate  their  Rights 
to  a  Seledl;  Body.j  who  become. the  Reprcfentative  of -the  whole 
Community. 

Now  here,  the  Charter  appoints  the  Eleiftion  of  the  Mayor  to 
be  by  the  Jurats;  and  of  the  Jurats,  by  the  Mayor,  jurats, 
and  Common  Council-Men,  (excluding  Commonalty;)  and  of 
the  Commonalty,  by  the  Mayor,  Jurats,  and  Commonalty . 

I  remember,  the  Charter  was  much  litigated  at  the  Time  of 
paffing-it.  And  it  was  Matter  of  Deliberation,  "  Whether  the 
"■  Pov/er  of  Eleftion  ihould  be  fixed  in  the  Body  at  large,  or  in 
*'  ih^jcleci  Body." 

I  underftand  the  Charter  as  if  it  had  faid  in  exprefs  Words 
•'  that  the  Commonalty  (hall  vote,  for  tkemjehes,  and  not  be  repre- 
"  fented  by  the  Common  Council." 

It  is  by  no  Means  to  be  compared  to  Cafes  where  there  is  a 
Common  Council  who  are  fuppofed  to  have  been  created  by  the 
Commonalty,  nnd  therefore  have  the  original  Power  of  the  Com- 
monalty in  thcin. 

Here  the  Common  Council  is  710  Part  of  the  Commonalty, 
but  a  Dijiinct  Bod;'.  They  are  conllituted  eo  nomine,  as  Common 
Council-  Lien  ;  which  is  an  Ottice  for  Lite. 

This  alone,  would  be  a  fufficient  Obje<ltion  to  the  By-Law. 

But  further,  they  have  here  confined  the  Qualification  to  what 
docs  not  relate  to  or  concern  the  Corporation  ;  to  having  been  Church- 
wardens, Perlbns  appointed  aninuliy  by  the  Paribu;  or  Overfcers, 
Perfoiis  nominated  by  the  Jufticcs. 

This 
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This  is  an  Abufe  of  tbeir  Power,  for  the  private  Benefit  of 
Thofe  that  have  exercifed  it. 

I  am  therefore  clearly  of  Opinion  **  that  it  is  a  7iull  and  void 
■■"  By-Law." 

Mr.  Juflice  Wi'LMOt    declared    Himfelf   of   the    fame 
Opinion. 

The  true  Teft  of  all  By-Laws  is  the  Inte7rtion  of  the  Crown  in 
granting  the  Chatter,  and  the  apparent  Good  of  the  Corporation. 
And  upon  this  Principle  llands  the  Power  of  controling  by  a  Bv- 
Law  the  Words  of  a  Charter,  as  flir  as  relates  to  the  Diltinftion 
between  narrowing  the  Number  of  EleStors,  and  narrowing  the 
Number  of  thofe  oict  of  ivhom  the  Elcdion  is  to  be  made,  A 
By-Law  may  rell:rain  the  Number  of  the  EleBors:  But  it  cannot 
'narrow  the  Objects  of  Election.  The  former  tends  to  avoid  po- 
pular Confufion  and  Riot :  But  that  Reafon  docs  not  apply  to  the 
■ObjcSls  oiYAtdixoVi.  This  was  fettled  in  the  Carmarthen  Cwit. 
[i^t'.v  V.  Philips,  jim.  Mayor  of  Carmarthen,  T'rin^  1749-  22,  2-^ 
G.  2.  B.  R.]  and  it  was  there  holden  "  that  a  By-Law  can't 
"  exclude  an  integral  Part  of  the  Eledors." 

I  do  not  fay,  that  any  integral  Part  is  here  flruck  off:  Which, 
I  think,  could  not  be  done. 

But  a  Qualification  is  required,  which  is  neither  mentioned  in 
■the  Charter  nor  at  all  conneded  with  their  Corporate  Character. 
The  Charter  fays  the  Eledlion  fliall  be  by  the  Mayor  Jurats  and 
Commonalty.  The  By-Law  fays  it  fliall  be  confined  to  the  Mayor, 
Jurats,  and  Common  Council,  and  such  of  the  Commonalty  x^  fhall 
have  ferved  the  Offices  of  Church-warden  and  Overfeer  of  the 
Poor  for  -One  whole  Year. 

The  Charter  having  named  the  Common  Council  fliews  that 
they  were  meant  to  be  a  diilindl  Body,  or  Clafs.  No  By-Law 
could  have  confined  it  to  the  Common  Council  alone.:  Neither 
•can  a  By-Law  confine  it  xojuch  of  the  Commonalty  as  are  under 
ilich  a  Qualifi-cation  as  is  here  required. 

The  Crown  have  added  no  Qiialification  to  the  Votes  of  the 

Commonalty.  The  By-Law  cannot  fuperadd  a  Qualification  when 

the  Crown  have  not;  and  which  has  no  Relation  to  or  Connexion 

with  their  Corporate  Charadex  and  Capacity.     It  is  in  the  Teeth 

<if  the  Grant.  2 

Befides, 
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Befides,  This  is  in  EfFedl,  putting  the  Power  in  Themfelvfs : 
For  they  have  the  Nomination  of  Overfeers.  The  Qhurch-ivardens 
are  not,  indeed,  appointed  by  themfelves:  But  They  are  appointed 
by  Strangers  to  the  Corporation.  The  makers  of  the  By-Law  had 
no  Right  to  impofe  fuch  Quahfications. 

Therefore  this  By-Law  is  ijo'id.  It  not  only  retrains  the 
Number  of  Eledlors,  but  impofes  Salifications  contrary  to  the  In- 
tention of  the  Charter.  Therefore  it  is  not  jullified  by  the  Cafe 
of  Corporations  in  4  Co.  jj,  78. 

Mr.  Juftice  Yates — Corporations  cannot  make  By-Laws 
contrary  to  their  Confticution.     If  they  do,  they  adl  without  Au- 
thority.    This  By-Law  is  ^riade  by  the  Mayor,  Jurats,  and  Com- 
mon Council;  To  whom  the  Power  of  making  By-Laws  is  given 
,  by  the  Charter. 

The  Common  Council  can't  be  confidered  as  the  Reprefenta- 
tives  of  the  whole  Body  of  the  Commonalty. — The  Common 
Council  mentioned  in  this  Charter,  arc  plainly  a  diftindl  Body 
from  the  Commonalty. 

This  By-Law  was  not  a£iually  made  by  the  whole  Body. 

The  Carmarthen  By-Law  was  fuppofed  to  be  a  By-Law  made 

by  the  ivhole  Body:   So  was  the  Cafe  of  Corporations  in   4  Co. 

Whereas,  here,  the  Mayor,  Jurats  and  Common  Council,  (which 

V    Common   Council   are  a  diftinft   Body  from    the   Commonaltv,) 

r  inake  the  By-Law,  and  place  the  Election  in  the  Mayor,  Jurats 

andCommon  Council,  together  with  a  Part  of  the  Common  Freemen. 

This  Part  of  the  By-Law  I  therefore  hold  to  be  unreufonablcj 
illegal,  and  bad. 

Then  as  to  that  Part  of  it  which  impofes  the  Qualification  upon 
the  Freemen — It  requires  from  the  Eleftors  appointed  by  the 
Charter,  a  Qualification  not  mentioned  in  the  Charter;  the  hav- 
ing executed  quite  diflindl  Offices,  not  at  all  connedled  with  the 
Corporation.  I  can  not  conceive  that  even  the  "jobole  Body  could 
have  thus  varied  an  ejjhitial  Part  of  their  Conllitution. 

Thefe  Ofiicers  (Church-v/ardens  and  Overfeers)  are  alien  to 
the  Corporation  ;  and  depend  upon  the  Will  of  Others,  and  partly 
upon  the   Nomination  of  Some  of  the  very  Makers  of  the  ^-^j- 


L 


aw 


The  By-Lav/  is,  in  my  Opinion,  clearly  void. 
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Mr.  Juftice  Aston — The  Common  Council,  though  Part 
of  the  Corporate  Body,  are  a  dijlincl  Clafs  from  the  Commonalty: 
They  are  Part  of  the  Sele6l  Body  to  whom  the  Power  of  making 
By-Laws  is  given.  A  By-Law  may  narrow  tlie  Number  of  the 
flime  Eledors :  But  it  can  not  transfar  the  Right  of  Eledion  to 
(ijferent  Perfons. 

There  was  no  Common  Council  dldlnfl  and  as  a  fcIecTt:  Body, 
either  in  the  Cdf-mart'jen-Czic,  or  in  the  Corporation-Cafe  in 
4  Co.  77.  b:  Therefore  they  remained  as  Part  of  the  general 
Body :  Here,  they  are  a  diftindl  Clafs. 

The  Intention  of  the  whole  Charter  is  to  be  confidered  in  the 
Conflrudtion  of  it. 

You  can  not  change  the  Right  of  the  EleAors  from  one  Body 
to  a  different  Body,  or  intermix  other  Perfons  -with  Thofe  who 
have  the  Right  in  them. 

This  By-Law  is  a  manifefl:  Scheme  of  the  Makers  of  it,  to 
put  the  Power  of  Eledlion  in  themfelves. 

And  the  Qualification  here  annexed  is  a  Siifpenfion  of  their 
Right,  ////  they  fliall  have  ferved  thefe  Ofhces,  refpedtively,  for 
a  whole  Year :  So  tliat  it  is  a  Sufpenfion  for  tico  Years,  at  the 
leaft.     There  is  no  End  of  Qualifications  of  this  Sort. 

It  Is  a  bad  By-Law. 

The  By-Law  being  thus  holden  to  be  bad,  the  Judgment 
was  ARRESTED.  And  the  Court  declared,  that  there 
ought  to  be  No  Cojls  of  the  Trial  or  Motion,  on  either 
Side. 


S-tu'day.  I  Rex  verfus  Inhabitants    of  Silchtfter. 

Ftb.  1766.  •' 

This   Cafe  is  already  in   Print.     It  is  abridged  in  the  Table. 
See  it  at  large  in  my  Settlement-Cases,  N"'.  176.    Pa. 

551- 
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Fotterel    verfus    Phllbj.       '  ^^'h^l 

f  R.  Stoive  flicwed   Caufe  againft  the  Defendant's  being  dif- 
\    charged   out   of  the  Cudody  of  the  Marftal  ;  a  Rule  for 

that  Purpofe  havi'^g  been  made  on  Sir  Fletcher  Norton's  Motion, 

upon  the  following  Fadt,  viz. 

A  Committitur  in  Execution  was  entered  in  the  MarfloaTs  Book: 
But  NO  Commhthiir-liece  was  filed;  nor  was  the  Coiiimittitur 
■entered  o'n  Record  within  two  Terms. 

In  2  Strange  1215,  Vnivin  v .  Kirchoffe — The  Court  held  "  that 
*'  the  Committitur  muft  be  actually  entered  on  Record  before  the 
"  End  of  the  fecond  Term." 

Here  is  no  Entry  of  the  Defendant's  Commitment  on  the  Roll  j 
nor  any  Committitur-Piece  Jiied,  to  authorize  it's  being  {o  entered 
on  Record. 

Therefore  Sir  Fletcher  prayed  that  the  Rule  might  be  made 
abfolute  for  dilcharging  the  Man  •   And 

The  Rule  was  made  absolute,  accordingly. 


Rex    verfus    Crookes.  w^Jncrdr.y. 

'      -  5Ffb.  I7fc6. 

THE  Court  refufed  to  qiLiJl)  upon  Motion  an  Indift- 
ment  found  at  the  Quarter-Seflions  for  felling  by  falfe 
Weights;  though  Mr*  Wallace  made  two  Objeftions  ;  'viz.  ill:. 
That  the  Charge  was  "  That  the  Flour-Scale  was  the  lighter"; 
from  whence  He  inferred  that, the  Defendant  muft  injure  Him- 
Jelf,  not  his  Ciijlomers  who  bought  Flour  of  him  :  adly.  That 
the  Charge  was  only  of  felling  by  thofe  falfe  Scales,  generally y  not 
faying  ivhere  ;  So  that  it  did  not  appear  that  the  Offence  was  com- 
mitted ivithin  the  Jurifdiclion  of  the  Jliftices. 

The  Court  faid  They  were  not  obliged  to  quafh  on 
Motion :  And  as  this  was  an  Indiftment  for  fuch  an  Offence,  they 

might  ^fW«r  to  it.*  .  'They  after-' 

wards  refufed 
to  qualh  u^on  Motion,  an  IndiftmeiU  for  felling  C  )als  by  falfe  Meafure.  Rex  i*.  Osborn  •  Monday 
2Sth  April  1766. 

2  Motion   denied. 

Regula 
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J^l^'^^^l'/"  Regula    generalis. 


}'eb.  1766 


L 


ORD  MANSFIELD  mentioned  and  declared  that  the 
Court  was  come  to  a  Relblution — 


That  every  Rule  which  fliall  be  enlarged  to  the  next  fubfe- 
quent  Term,  rtiail  be  fixed  to  a  particular /(t'n'w/'/o/j  Day,  within 
the  Jifjl  Jive  Days  of  fuch  fubfequent  Term  ;  namely.  The  firfl 
Five,  to  be  appointed  for  the  firft  Day  ;  the  next  Five,  for  the 
fecond  Diy  j  the  next  Five,  for  the  third  Day ;  the  next  Five, 
for  the  Fourth  ;  the  next  Five,  for  the  Fifth  ;  and  then  round 
again,  in  Addition  to  each  Dayj  and  fhall  be  called  by  the  Ofr 
ficer,  after  the  whole  Bar  fhall  have  moved. 

His  Lordflilp  obferved  that  this  will  be  a  very  great  Conve- 
jiience  to  the  Gentlemen  at  the  Bar,  efpecially  Thofe  who  are  in 
great  Bufinefs  j  As  they  will  know  when  to  be  ready  and  pre- 
pared, by  being  apprized  of  the  exadl  Time  when  the  Motions 
are  to  come  on  ;  and  alfo  to  the  Attornies,  who  will  then  know 
with  Certainty,  w/jen  to  attend  their  Motions,  and  not  be  obliged 
to  attend  from  Day  to  Day  at  an  abfolute  Uncertainty  when  they 
may  chance  to  be  heard. 

Whereuport,  I  took  the  Liberty  to  mention  to  the  Court,  how- 
very  proper  and  convenient  this  Regulation  would  be  in  another 
Refpedl  alfo,  viz.  in  faving  Expence  to  the  Suitors  of  the  Court: 
For  that  the  Bills  of  Cofts  which  came  before  Me  for  Taxation 
were  at  prefent  full  of  numerous  Charges  for  attending  Motions 
for  a  great  many  Days  together;  upon  all  which  Days  they  al- 
iedged  that  they  had  ailually  and  necelTarily  attended  ;  the  Truth 
of  which  AfTertions  it  was  almoO:  impoflible  for  Me  to  judge  of, 
and  confcquently  to  know  how  many  Attendances  it  was  reafon- 
able  to  allow  them  for. 

Lord  Mansfield  mentioned  this  to  the  Bar,  and  faid 
that  in  this  refpeft  alfo,  it  would  be  a  great  Convenience  to  the 
Attornies  as  well  as  the  Client :  For  that  it  was  not  worth  their 
while  to  attend  here  feveral  Days  at  an  Uncertainty,  for  the  com- 
mon Fee  allowed  for  an  Attendance  ;  and  by  this  Regulation,  the 
particular  Day  will  be  pundually  afcertained. 

Mafter  Owen  informed  his  Lordfliip  (which  He  alfo  mentioned 
to  tiie  Bar)  that  it  would  be  flill  viore  advantageous  to  the  Attor- 
nies on  the  Civil  Side ;  as  He  never  allowed  them  any  more  than 
•One  Attenda;-!ce,  be  their  adual  Attendances  ever  fo  many, 

I  Lord 
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Lord  Mansfield'  added  a  Direftion,  "  that  after  every 
■"■  Term,  there  be  a  Liji  made  out,  and  fixed  up  in  the  Offices, 

"  both  on  the  Crown  and  Civil  Side,  of  the  Rules  fo  enlarged, 
'"  and  the  particular  Days  when  the  refpedlive  Motions  are  to 
•  "  come  on :   And  that  a  Copy  of  fuch  Lifts  be  delivered  to  the 

"  Judges  refpedlively,  the  Day  before  the  Beginning  of  every 

"**  Term." 

Memorandum — The  next' Day  [Friday  the  7th  of 
February)  at  the  Sitting  of  the  Court — 

"Lord  Mansfield  fpoke  to  Both  the  Clerks  of  the  Rules, 

'tind  told  them  that  inftead  of  going  on  with  five  Caufes  for  five 

Days,  and  then  round   again,   (which  would  overload  thofe  five 

firft  Days,)   it  would  be  better,  and  he. accordingly  diredted,  that 

the  Method  fliould  be  as  follows,  viz.    "  To  appoint  xSxq  jirji Jive 

*'  enlarged   Rules   (either  on   the  Criminal  or  Civil  Side  of  the 

"  Court,  as   they  might  happen,)  for  the  Jr^  Day  of  the  next 

""  Term;  the  fccond Jive,  for  the  jeco^id  Dzy  of  it;   the  third ^ve, 

-"••for  the />6/r^  Day ;  and  fo  on,  ioties  qiioties,  to  the  6th,  7th, 

■"  8th,   9th,  loth,  and  following  Days  of  fuch  fubfequent  Term, 

'*'  WITHOUT  retiirnini  back  at  all  to  the  firft  D 


%i) 


ay. 


» 


-N.  B.  An  Attorney  now  prefent  in  the  Court,  declared 
.publickly,  upon  his  Caufe  being  put  off  till  To- 
morrow, "  That  He  had  attended  it  Fourteen 
"  Days,  but  had  not  been  able  to  get  it  on;"  fome 
or  other  of  the  Counfel  concerned  in  it,  being 
cither  abfent  or  otherwife  ensa^ed. 

This'Rule,  and  the  Appointment  of  particular  Days  for  Ipecial 
'Motions,  have  had  a  wonderful  Effed. 

Formerly,  no  Rule  to  (hew  Caufe  came  on,  till  it  was  moved 

by  Counfel :   And   no   Counfel   might  move   oftner   than   once. 

Matters  of  the  moft  Confequcnce  and  greateft  Length,  were  poft- 

■poned.     The  leading  Counfel  could  keep  back  v/hat  they  pleafed, 

Bulinefs  was  thrown  off  to  the  End  of  the  Term  ;  and  fo  great  a 

Load  upon  the  laft  Day  of  it,   that  though  the  Court  fat  till  Mid- 

. night   or  later.   Nothing   long   could    be  gone  into,   but  was  of 

'  Courfe  adjourned  till  the  next  Term  ;   and  with  a  little  Manage- 

■ment,   (where   Delay  was  wiPned,)  from  Term  to  Term.     But 

■  now,  though  the  Bufinefs  is  greatly  increafed,  and  increafes  daily, 

tiie  whole  is  gone  through  with  Eafe ;   The  Counfel   know  what 

to  be  prepared  upon;   the  Attornies  know  when  to  attend;  and 
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ecery  Pofiibility  of  affeded  Delay  is   cut  off:   No  Body  attempts 
it  J  becaule  they  know,  it  would  be  in  vain.. 

5«urciay,  s  Hcmamaii  verfus  Bawdcn  ct  al.'   Executors  of  Ford. 

p  0-5.1766.  '^ 

HIS  was  an    Adion    by  a  Sailor  for  Wages  in  a  Voyage 
«'  to  'Neiofoundland;  and  from   thence,  to   )S/'<z/«   or   Por~ 
"  tu^ah  or  foaie  Port  in  the  Mediterranean  J' 

A  Verdidl  had  been  given  for  tlie  Defendant :  And  the  Judge 
(Mr.  Juftice  Gould)  gave  the  Plaintiff  Leave  to  move  for  a  New 
Trial,  without  Payment  of  Colts  ;  upon  a  Queftion  which  arofe 
at  the  Trial. 

The  Queflion  was  **  Whether  the  Sailors  in  fucfj  Voyages  arc 
*'  intitled  to  their  Wages,  at  Newfoundland,  or  not  till  the  Ship's 
"  Arrival  at  the  Fort  of  Delivery  of  the  Fijh." 

The  Contrad  was  "  That  tiie  Wages  fliould  be  paid  at  that 
"  Port  at  which  fuch  Wages  were  usually  due." 

The  Facfl  was  "  That  this  Ship  v^as  taken,  after  it's  Arrival 
*•  at  Placentia  in  Newfoundland ;  and  upon  it's  Voyage  from 
'^'  Newfoundland  to  it's  Port  o^  DcVwery  of  the  Filh." 

It  was  infifted  on  the  Part  of  the  Defendant,  that  in  the  Courfe 
and  Nature  of  tljis  particular  Trade  to  Newfoundland  for  Fijb,  the 
whole  is  confidered  as  One  entire  Voyage  ;  and  is  not  underftood 
to  he  fn/fl'ed,  till  the  Ship's  Arrival  at  the  Port  of  Delivery  of 
the  FiQi :  Though  they  admitted  that  the  general  Rule  in  ot/jer 
Voyages,  was,  "  that  the  Wages  are  due  upon  the  Ship's  arriving 
"  at  it's  frjl  Port  of  Deflination  or  Delivery." 

Contra — for  the  Plaintiff,  It  was  denied  that  this  is  the  Courfe 
or  Cuftom  in  thofe  Newfoundland -Voyages;  unless  it  be  parti- 
cularly fpecifed  in  the  Contradl :  Which,  the  Plaintiff's  Counfal 
faid,  was  ufually  done,  when  this  was  intended  by  the  Parties. 

They  argued,  that  Freight  is  the  Mother  of  Wages ;  and  that 
the  ^laritum  of  the  Freight  is  quite  immaterial. 

Here,  no  fuch  Cuflom  as  is  alledged,  has  been  proved. 

Indeed,  a  fpecial  Contrad  may  control  a  general  Law:  But  this 
Contract  does  not  do  fo.  Nor  can  the  Opinion  of  two  or  three 
WitnelTes,  or  even  of  the  Jury  cllablilh  it  as  a  Cuflom. 

4  And 
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And  it's  being  iifiially  infcrfed  in   the  Contrad,  proves  "  that 
"  there  is  iio  iuch  eeneral  Cuftom." 


o 


Lord  Mansfield — It  depends  upon  a  Matter  cf  FaB, 
whether  tliis  Cafe  is  within  the  general  Rule  of  Law :  Which 
P4.Mter  of  Fad  is  *'  where  thcfirjl  Place  or  Port  o/'Delivery, 
'^  upon  this   Voyage  or  Contrad,  is." 

It  is  a  Voyage  from  Bartijlaple  to  Portugal  or  Spain,  or  other 
Port  in  the  Mediterra?2ean,  taking  in  a  Cargo  of  Fifli  at  Newfound- 
land. And  fo  is  the  very  Contrad  itfelf :  Which  defcribes  it  as 
One  Jingle  Voyage ;  which  is  to  end  either  in  Spain  or  Portugal  or 
fome  Port  in  the  Mediterranean,  at  the  Eledion  of  the  Freighter. 

And  the  Ship  was  loft  before  it  arrived  at  it's  Port  of  Dehvery, 

Therefore  the  Verdid  is  right. 

Mr.  Juftice  Wilmot  concurred,  Neiofoundlafid  is  not 
the  Deli'uering  Fort ;  but  the  Loading  Port:  There  the  Cargo  is 
to  be  put  on  board  j  which  Cargo  is  to  produce  the  Projit  of  the 
Voyage. 

This  is  a  Contrad  for  a  Voyage  from  Barnftaple  to  fome  Port 
in  Spain  or  Portugal,  or  fome  Port  in  the  Mediterranean,  going 
round  by  NewfmindLvzd . 

Mr.  Juftice  Yates  concurred.  'Tis  all  One  entire  Voyage. 
The  Fifo  is  the  only  Lading  of  the  Ship  :  No  Matter  where  taken 
in.  And  the  Ship  was  loft  before  it's  Arrival  at  the  Port  of  De- 
livery, As  the  Freighter  loft  his  Cargo,  the  Mariner  ought  to 
lofe  his  Wages,     The  Verdid  is  right.     . 

Mr,  Juftice  Aston  declared  Himfelf  to  be  of  the  fame 
-Opinion, 

The  Pojlea  was  ordered  to  be  delivered  to  the  Defendant. 


Benfon  vej'fus  Sir  Thomas  Frederick,    Bart. 

ORD    MANSFIELD    reported    the   Evidence   givea 
upon  a  Writ  ©f  Inquiry   -R-hich   had  been  executed  before 
Him;  and  upon  which,  150/.  Damages  had  been  given, 

r 
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It  was  an  Adion  brought  againfl:  the  Defendant,  who  was  Co- 
lonel of  the  Middlefex  MiUtia,  for  ordering  the  Plaintiff,  who  was 
a  common  Man  therein,  and  had  a  Furlough  from  the  Major,  to 
be  firipped,  and  to  receive  20  LaHies  from  two  Drummers. 

Mr.  Morton  had  moved  to  fet  afide  this  Verdidt,  for  Exces- 
siv?:ness  of  Damages ;  and  had  obtained  a  Rule  to  fliew  Caufe. 

The  Counfel  on  both  Sides  left  it  upon  his  Lordflijp's  Report. 

Lord  Mansfield  faid.  He  had  no  Doubt  but  that  it 
might  be  right  to  give  an  Opportunity  of  recoalidering  Verdidts 
where  exxeiTive' Damages  had  been  given. 

'But  in  the  prefent  Cafe,  He  was  not  diflatisfied  with  the  Ver- 
did: :  For  Sir  'Thomas  had  manifeflly  adlcd  arbitrarily,  unjuftifiably 
and  unreafonably.  He  had  ordered  this  innocent  Man  to  be 
flogged  (though  unjuftly  and  improperly),  merely  out  of  Spite  to 
his  Major  -,  becaufe  the  Major  {Spin?iage)  who  gave  the  Man  the 
Furlough,  had  offended  Him  :  In  which,  He  aded  nialo  Ai.mo, 
and  out  of  mere  Spite  and  Revenge.  And  the  Man,  though  not 
much  hurt  indeed,  was  fcandalized  and  difgraced  by  fuch  a  Pu- 
nifhment.  The  Defendant  is  a  Man  of  fuch  Subflance  as  to  be 
very  able  and  fufficient  to  pay  this  Sum  ;  and  could  only  fave  a 
'Part  of  it  by  having  a  new  Writ  of  Inquiry,  if  We  were  to  di- 
red  one.  His  Lorddiip  acknowledged  that  He  thought  the  Da- 
mages were  very  great,  and  beyond  the  Proportion  of  what  the 
'Man  had  fuffered :  And  yet,  under  tlie  whole  Circumftances  of 
tlie  Cafe,  he  was  not  for  granting  a  new  Trial. 

"Mr.  Juflice  Wiltviot  concurred;  and  obferved,  that  it 
was  rather  owing  to  the  Lenity  of  the  Drummers  than  of  the  Co- 
lonel, that  the  Man  did  not  fuffer  more.  Therefore,  though  He 
had  no  Doubt  but  that  the  Court  might  look  upon  thefc  Damages 
to  be  too  high,  in  a  common  and  ordinary  Cafe,  and  had  Power 
to  fet  afide  the  Verdid  and  award  a  new  Writ  of  Inquiry;  ytt,  as 
in  this  Cafe,  the  Detendant  had  aded  very  arbitrarily,  and  was  well 
able  to  pay  for  it.  He  did  not  think  the  Court  were  obliged  to  let 
afide  the  Verdid  that  the  jury  had  found. 

Mr.  Juflice  Aston  concurred.     'He  was  very  full  in  vin- 
dicating the  Difcretion  of  the  Court  to  giant  new  Triids,  evea 
••  V.  arite,     when  the  Damag':s  were  ideal;  and  cited  the  Cafe  of*  JVood  v. 
.pa-, 394-        Gunjion.     But  as  in  the  prefent  Cafe,  the  Defendant  had   aded 
very  arbitrarily  and  unjuiliiiably,  and  under  the  Circumftances 

;that 
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that  appeared  upon  the  Report,  He  did   not  think  this  to  be  a 
proper  Occafion  for  the  Court  to  fet  the  Verdidt  aiide. 

Fer  Cur.  unanimoufly, 

■Rule  discharged. 


Hefketh  verftn  Braddock.  1t^l]£ 

THIS  was  a  Writ  of  Error  from  the  Great  Seflions  for  the 
County  of  Chejier;  who  had  reverfed  the  Judgment  of  the 
Portmote  Conrt  of  the  City  of  CheJler,  in  an  Adion  of  Debt 
brought  there  for  recovering  a  Penalty  of  five  Pounds,  upon  a 
By-Law  made  by  the  Corporation  of  the  City  of  ChcJler.  The 
Breach  of  the  By-Law  was  affigned  in  the  Defendant's  keeping 
an  open  Shop,  and  exercifing  the  Trade  of  a  Grocer,  within  the 
faid  City;  though  He  was  not  a  Freeman  of  the  City. 

The  original  Adtion  was  brought  by  Feter  Ellames  and  Henry 
Hejketh  the  Treafurers  of  Chejier,  in  the  faid  Court  holden  before 
the  Mayor  called  the  Portfuote  Court;  and  Judgment  was  there 
given  for  the  Plaintiffs :  After  which  Judgment,  Peter  Ellames 
died. 

The  Declaration  ftates  an  ancient  Cuflom,  "  That  no  Perfon 
*'*  whatfoever,  not  being  free  of  the  faid  City,  might  or  ought  to 
*«  fell  or  put  to  Sale  any  Wares  or  Merchandizes  within,  the  City 
**  or  the  Liberties  thereof  by  Retail ;  or  keep  any  open  or  inner 
"  or  other  Place  or  Room  for  Shew  Sale  or  putting  to  Sale  of  any 
<*  Wares  or  Merchandizes  by  Retail ;  or  to  ufe  or  exercife  any 
*'  Art,  Occupation,  Myftery  or  Handicraft  within  the  fame  City; 
"  the  Time  of  the  Fairs  excepted."  Then  it  flates  a  CufVom 
♦*  That  the  Mayor  Aldermen  and  Common  Council  might  or- 
«*  dain  fit  Remedy  for  any  Cuftoms  that  might  feem  difficult  or 
"  defective;  or  if  any  Things  newly  ariiing,  where  Remedy  be- 
**  fore  was  not  ordained,  Ihould  need  Amendment." 

Then  the  Declaration  ftates,  That  at  a  Common  Council  hol- 
den on  26th  September,  9  Geo.  2.  before  the  Mayor  Gff,  duly 
aflcmbled  according  to  the  sforefaid  Cuftom  &c,  a  By-Law  was 
made,  "That  no  Perfon  whatfoever,  not  being  free  of  the  faid 
"  City,  fhould,  at  any  Time  after  the  Feall  of  St.  Michael  the 
"  Archangel  then  next  enfuing,  by  any  Way,  Colour  or  Means 
"  whatfoever,  either  diredtly  or  indiredly,  by  Himfelf  or  any 
"  Other,  Shew  Sell  or  put  to  Sale  any  Wares  or  Merchandizes 
*'  whatfoever,  by  Retail;  or  keep  any  Shop  or  other  Place  what- 
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-    *'  foever,  inward  or  outward,  for  Shew  Sale  or  putting  to  Sale 

*•  any  Wares  or  Merchandizes  whatfocver,  by  way  of  Retail ;  or 

*'  ufe  any  Art,  Trade,  Occupation,  Myflery  or  Handicraft  what- 

*^  foever,  within  the  faid  City  or  the  Liberties  or  Suburbs  of  the 

•*  fame,   (the  Time  of  Fairs  in  the  faid   City  excepted;)   upon 

"  Pain  to  forfeit  the  Sum  of  five  Pounds  &c,  to  be  recovered 

*'  by  Adion  of  Debt,  Bill  or  Plaint,  to  be  profecuted  in  the  Name 

*'  of  the  Treafurers  of  the  faid  City,  in  the  abovementioned  Court 

*'  of  Portmote,  to  be  held  before  the  Mayor  ^c,  &c,  with  Cofts 

"  of  Suit ;  and  that  (after  the  Cofts  of  Suit  had  been  dedudled,) 

**  One-third  Part  of  fuch  Forfeiture  fhould  be  dift:ributed  among 

*'  the  Prifoners  in  the  Northgat e-G'3.o\  of  the  iaid  City  ;  and  ano- 

"  ther  Third  Part  fbould  be  paid  to  Him  or  Them  who  fliould 

**  firft  give  Information  of  fuch  Offence." 

Then  the  Declaration  affigns  the  Breach,  as  is  abovementioned. 

The  Defendant  pleaded  "  Nil  debet:"  And  Iffue  was  joined 
thereon  ;  and  a  Venire  awarded  to  the  Sheriffs  of  the  City  of 

Chejier. 

The  Defendant,  on  the  Return-Day  of  the  Venire,  challenged  the 
Array  of  the  Panned  becaufe  it  was  arrayed  and  made  by  the  She- 
riffs who  were  Citizens  and  Freemen  of  the  faid  City.  Where- 
fore he  prayed  "  that  the  faid  Funnel  might  be  quallied." 

To  this  Challenge  of  the  Array  of  the  Pannel,  the  Plaintiffs 
demurred.  And  the  Defendant  joined  in  Demurrer.  After  which 
Joinder  in  Demurrer,  the  Record  immediately  proceeds  thus — 
"  And  hereupon,  it  is  judicially  taken  Notice  of,  by  the  faid 
"  Court  here  [the  Port^note-Couri]  and  is  known  to  the  fame 
*•  Court,  that  by  the  Cuftom  and  Conftitution  thereof  and  of  the 
"  City  aforefaid,  710  Perfon  or  Perfons  can  or  ought  to  array  the 
"  the  Pannel  of  any  Jury  within  the  Jurifdidtion  of  the  faid  Court 
*'  or  in  any  Civil  Suit  within  the  faid  City,  other  than  the  She- 
"  riffs  of  the  City  for  the  Time  being,  or  One  of  them,  or  (by 
*'  reafon  of  any  Default  in  the  faid  Sheriffs)  the  Coroners  of  the 
"  faid  City  for  the  Time  being,  or  One  of  them;  and  that  by 
**  the  Cuftom  of  the  faid  City  from  Time  immemorial,  no  Perfoa 
*'  or  Perfons  can  or  ought  to  be  Sheriffs  or  Coroners  of  or  within 
*'  the  faid  City,  but  Citizens  and  Freemen  of  the  fame  City." 

The  Record  then  dates  -the  Judgment  of  the  Portmote-Comt, 
**  That  the  faid  Challenge  of  the  Defendant  to  the  faid  Array  of 
"■  the  faid  Pannel  be  dijalloiaed i  and  that  the  faid  Pannel  of  the 
■'♦  aforefaid  Jury  fo  arrayed  as  aforefaid,  be  allowed  and  taken." 
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Then  the  Record  goes  on  and  flates  that  the  Defendant,  ore 
Jenus,  in  open  Court  challenged  the  Polls  ;  becaufe  the  jurors 
and  Each  of  them  were  Citizens  and  Freemen. 

This  Challenge  was  alfo  diiallowed  by  the  Portmofe-Comt : 
And  thereupon  the  Iffue  was  tried  j  and  a  Verdid:  found  for  the 
Plaintiff  i  and  Judgment  accordingly. 

.  A  Writ  of  Error  was  then  brought  in  the  Court  of  Great  Sef- 
fions :  And  the  Judgment  of  the  Port  mot  e-Comt  was  reverfed 
there.  Upon  which  Judgment  of  Reverfal,  the  prefent  Writ  of 
Error  was  brought  here. 

On  Tiiefday  the  28  th  oi  Jannaj-y  laft,  this  Cafe  was  argued  by 
Mr.  Davenport  for  the  Plaintiff  in  Error,  (who  was  alfo  the 
original  Plaintiff  below;)  and  Mr.  AJhurJi,  for  the  Defendant, 
(who  was  the  original  Defendant  below.) 


Mr.  Apurft  declaring  that  He  did  7iot  mean  to  difpute  the 
Ciijlom,  nor   the  *  By-Law,  nor  the  Form  of  the  Declaration ;  ""^^^ ''"" 
but  chiefly  objeded  to  the  Interest  of  the  ^Sheriffs  and  Jurors.  \Xi,  '^'  that 

"  the  By- 
"  Law  was  a  bad  one ;  and  that  even  the  Cuftom  itfelf,  upon  which  it  was  founded,  was  a  bad  Cullom; 
*'  in  as  much  as  it  appeared  thereby,  that  none  could  array  the  Pannel  but  Perfoas  who  were  them- 
«'  felves  Freemen." 

Mr.  Davenport  applied  Himfelf  to  anfwer  that  Objedion. 

It  was  in  the  Portmote-Conrt  objeded,  on  the  Part  of  the  De- 
fendant, "  That  the  Sheriffs  and  Jurors  were  Citizens  and  Free-' 
*'  men  of  the  City  of  Chejier." 

He  firfl  cited  Co.  Litt.  156.  157.  And  then  endeavoured  to 
{hew  that  the  Sheriffs  were  either  not  intereifed  at  all  j  or  if  at 
all,  at  leafl  in  fo  fmall  and  trifling  a  Degree,  that  it  could  be  no 
Objedion  to  their  returning  the  Venire:  And  that  the  Intereft 
of  the  Jurors  was  likewife  either  none  at  all,  or  not  fufficient  to 
ground  the  leafl  Sufpicion  of  Bias  upon.  Indeed,  the  Objedion 
does  not  lie  at  all  againfl  fuch  of  the  Freemen  as  are  not  Traders. 

One  third  Part  of  this  Penalty  is  to  be  given  to  the  Prifoners; 

■  One  third  to  the  Informer ;   and  One  third   is  unappropriated : 

The  Freemen  have  no  Benefit  in  it,  as  fuch.     If  they  had,  it 

-/Would  not  be  a  fufficient  Objedion  :  As  appears  by  2  Lev.  231, 

,  Rex  v.  MayoTi  Citizens  ^f.  ofLondon^ 

Admit" 
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Admitting  "  that  there  may  be  a  fmal/  remote  Interefl" — Yet 
the  Cafe  of  Ball  and  Bojiock  in  i  Strange  575,  fiiews  that  a  Pcr- 
fon  though  in  fome -Degree  interefled,  may  yet  be  a  Witnefs. 

In  the  Courfe  of  his  Argument,  he  endeavoured  to  fhew  that 
-the  By-Law  was  a  good-One  ;  and  cited  Cartheio  480.  The  City  of 
London  v.  Vanacker.  i  Ld.Raym.  496.  S.  C.  (with  Refped:  to  the 
City  of  London  fining  thofe  who  are  '"died  and  refufe  to  ferve  the 
Office  of  Sheriff.)  i  Lev.  14.  May..-  '7nd  Cofmnonalty  of  London 
V.  Bernardijlon.  1  Keble  295.  Mayor  r-'r,d  Commoiialty  of  London 
V.  Gould.  12  Mod.  669.  The  City  of  London  v.  Wood.  1  &alk. 
397.  S.  C.  8  Rep.  121.  Waganors  Cafe.  2  Brownl.  289.  S.  C. 
Waggoner  V.  F if}.  Waketnan  v.  Harris,  B.  R.  Trin.  iy^2-  26, 
27  Geo.  2.  in  Worcefter.  Bodivick  v.  Fennell,  M.  1748.  22  G. 
2.  B.  R.  on  a  like  By-Law  as  the  prefent ;  at  the  Devizes.  Er- 
ri):gton  v.  Geekie,  Pq/ch.  9  G.  2.  B.  R.  there  cited. 

The  fame  Objedlion  mufthe  againft  a  Judge,  as  againftajury: 
Becaufe  One  is  to  judge  of  the  Lawi  the  Other,  of  a  Fa<S. 

Here,  the  Mayor,  Sheriffs,  Coroners,  and  Jury  were  All  of 
them  Citizens  and  Freemen. 

No  Part  of  the  Penalty  appears,  upon  the  Face  of  the  Record, 
to  belong  to  the  City:  Nor  is  it  neceflary  that  every  Freeman 
fliould  be  confidered  as  interefled. 

He  therefore  prayed  that  the  Judgment  of  the  'Great  Sefhons 
of  Che/ler  fliould  be  reverfed. 

Mr.  Afnirf,  contra,  for  the  Defendant. 

The  Sheriff,  at  the  Time  of  arraying  the  Pannel,  was  a  Citizen 
qS.  Chefter;  and  appears  upon  the  Face  of  the  Record  to  be  fo  : 
And  this  is  a  good  Caufe  of  Challenge.  Co.  Litt.  i^j.  12 
Mod.  687. 

The  Interefl  of  the  Sheriff  is  either  dire£f,  or  at  leafl  fo  confe- 
quential  as  to  afFedt  him. 

The  Penalty  is  divided  One  third  to  the  Prifoners,  One  third 
to  the  Infornder  ;  and  One  third  remains  wwdifpofed  of,  and  there- 
fore belongs  to  the  Plaintiff  (the  Treafurer)  for  the  Benefit  of  the 
Corporation.  (For  which,  he  cited  a  Cafe  in  H.  ^  G.  i.  B.  R, 
.Jioilirigs  V .  Hungerford. )  And  the  Sheriff  is  confeffed,  by  the  De- 
murrer 
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miirrer  to  the  Challenge^  to  be  a  Citizen  ;  and,  asjuc/j,  to  be  in- 
titled  to  a  Part  of  it. 

He  cited  the  Cafe  of  Aiijley  v.  Doivfing,  2  Str.  1253,  in  An- 
fvver  to  the  Minntenejs  of  the  Intereft  not  making  any  Difference. 
Any  Degree  of  Intereft  is  an  Objedion.  So  it  is  to  WitnelTes 
with  Regard  to  the  Repair  of  County-  Bridges.  So  it  is  to  Cor- 
porators: I  Vern.  254,  Corporation  of  Sutton  Coldfield  v.  Wiljhn. 
^o  it  is  to  Parilhioners :  2  Vern.  317.  Dodjhocll  v.  Notf — -,  Where 
the  Suit  related  to  the  Lofs  of  IVIoney  given  for  the  Benefit  of 
the  Parilbioners ;  and  the  Queftion  was  *'  Whether  any  Inhabi- 
*'  tant  of  the  Parii'h  ought  to  be  admitted  as  a  Witnefs  j"  and 
it  was  iniifted  "  that  the  Interell:  was  fo  minute  and  inconlidera- 
*'  ble,  that  it  could  not  be  prefumed  to  influenceor  bias  the  Wit- 
*'  nefs  in  his  Evidence."  But  the  Court,  in  that'Cafe,  faid  •*  the 
*'  Cafes,  where  the  Party  was  concerned  in  Interell,  though 
"  never  fo  fmall,  have  always  prevailed  :  And  it  was  fo  refolved, 
"  upon  great  Debate,  in  the  Cafe  of  the  City  of  London  con- 
"  cerning  the  Water- Bailiff." 

Therefore  the  Minutenefs  of  the  Intereft  Is  out  of  the  Cafe. 

But  if  the  Sheriff's  Intereft  is  not  diredl,  it  is  at  leaft  confe^ 
quentialy  and  a  principal  Caufe  of  Challenge. 

The  Cafe  of  IVitnefjh  is  applicable  to  the  prefent  Queftion. 
.They  are  not  admiffible,  ifintereftedj  as,  for  Inftance, 

A  Commoner — to  a  Right  of  Common; 

A  Pariflnoner — to  a  Modus; 

A  Pilot — about  fteering  a  Ship,  i  Salk.  287.  Martyn  v.  Ken- 
drickfon — In  which  laft  Cafe,  llolt,  C.  J.  would  not  fuffer  the 
Pilot  to  be  a  Witnefs ;  becaufe  he  was  anfwerable,  if  faulty  in 
fteering,  to  the  Mafter.  Indeed,  the  Objedion  lies  ftronger  to 
a  Jury-man,  than  it  does  to  a  Witnefs — There  is  a  Check  on  the 
One :  None  on  the  Other. 

This  being  a  Plea  of  Nil  debet.  It  was  neceffary  to  prove  the 
isohole  Declaration ;  and,  confequently,  to  prove  the  Cujlom,  and 
alfo  the  By-Law:  And  therefore  the  Jury  ought  not  to  have  been 
returned  by  Citizens  and  Freemen,  who  muft  have  a  Bias  in  it's 
Favour. 
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As  to  the  Reafcn  given  in  the  Record,  why  the  Court  below 
did  not  cdlov)  the  Challenge — It  is  an  arbitrary  Reafon  :  It  fliould 
have  come  by  way  of  Counterplea. 

Befides,  fuch  a  Ctijlom  as  is  there  alledgcd,  **  that  7ionc  but  She- 
"  riffs  and  Coroners  can  array  the  Pannel,"  is  a  badCuflom. 

This  By-Law  does  not  nor  could  exclude  this  Court  from  try- 
ing this  Caufe  ;  nor  could  hinder  it  from  being  tried  elfewhere 
than  in  the  Portniote-Court.  Therefore  if  the  Sheriffs  and  Co- 
roners could  not  return  a  Jury,  the  Plaintiffs  might  have  tried 
the  Caufe  elsewhere. 

He  then  anlwered  the  Cafes  cited  on  the  other  Side. 

The  Cafes  in  i  Ld.  Raym.  496,  Carthew  480,  and  i  Lev.  14, 
were  upon  Returns  to  Writs  of  Habeas  Corpus :  T^his  is  by  v/ay 
of  Challenge.  2  Keb.  295,  is  as  much  for  Me,  as  for  Mr.  Da- 
venport. 2  Lev.  231,  does  not  hold  Jo  Jlrong,  as  in  the  Cafe  of 
a  Sheriff. 

In  the  Cafe  of  Bodwick  v.  Fennel,  there  was  no  Challenge:  And 
the  ivbole  Penalty  was  given  to  the  Informer,  in  that  Cale. 

As  to  Wakeman  v.  Harris— No  proper  Bill  of  Exceptions  was 
tendered  or  figned :  Therefore  they  could  not  take  Advantage  of 
the  Exceptions  there. 

Therefore  He  prayed  that  the  Judgment  might  be  affirmed. 

Mr.  Davenport,  in  Reply — It  is  not  neceffary  for  the  Court  to 
infer  here,  that  the  Treafurers  are  Truftees  for  the  Corporation. 
No  fuch  Thing  appears  upon  the  Record. 

As  to  Hollings  V  Hungerford — The  Chamberlain  was  a  Stranger 
to  the  Corporation.  But  if  not,  yet  this  has  never  been  objected  lo 
the  Mayors  of  London  bringing  thefe  Adtions. 

As  to  Commoners,  Parifhioners,  Pilots  &c — There  the  In terefl 
is  conliderabie :  Here,  it  is  Nothing,  or  next  to  Nothing. 

This  Cuflom  does  not  depend  upon  the  Succefs  of  this  Aftion. 

They  can  make  no  effectual  By-Law,  if  they  can  not  fupport 
.this  By-Law. 

All 
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All  Courts  muft  f<7/:e  Notice  of  their  own  Cuftoms  :  And  their 
■Culloms  -can  be  tried  no  where  elle. 

1 

But  Mr.  Ajhurji  fays  "  that  if  it  can  not  be  tried  elfewhere,  it 
•*'  is  a  bad  By-Law." 

Anfwer — The  By-Law  is  a  good  By-Law:  It  is  admitted  to  bo 
fo ;   and  the  Cafe  oi  Bodiaick  v.  Fennel  ^^owts  it. 

Returns  to  Writs  of  Habeas  Corpus  are  as  much  in  Point,  as 

i?//w  Cafes.     And  in  the  prefent  Cafe,  there  ivas  a  Procedendo 

granted  by  the  Chancery-Court  of  Exchequer  at  Chejier  :'^  There-*  This  ap- 

fore  thofe  Cales  of  Procedendos  are  in  Point.  pears  upon 

the  Record^ 

Lord  Mansfield — We  will  look  into  the  Cafes  :  And 
if  We  have  any  Doubt,  We  will  let  you  know ;  that  it  may  be 
.argued  again.  If  We  have  no  Doubt,  We  will  let  you  know 
our  Opinion. 

I  think  this  is  the  firft  Cafe  where  the  Objedlion  has  beea 
taken  upon  the  Record. 

Cur.  advif.  or  Ulterius  Concilium  ; 
(eventually,  as  the  Court  fhould  direiSt.) 

On  Friday  the  7th  of  February  it  was  ordered  to  ftand  for 
Judgment  on  "Tuefday  the  nth. 

And  now — 

Lord  Mansfield  delivered  the  Refolution  of  the 
Court ;  to  the  following  EfFedt. 

This  was  an  Adion  of  Debt  for  the  Penalty  of  a  By-Law, 
which  the  Defendant  was  fuppofed  to  have  incurred  by  keeping  a 
Shop  within  the  City  oi  Cbejhr,  not  being  a  Freeman. 

The  Adion  was  brought  in  the  Portmote-Comt,  which  is  hoU 
den  before  the  Mayor ;  and  was  profecuted  by  the  Plaintiffs,  as 
Treafurers  of  the  City,  (who  are  fimilar  to  Chamberlains  in  other 
Corporations.) 

The  Peclaration  ftates  a  Cujlom  in  the  City  of  Chejler,  "  That 
"  no  Perfon  who  is  not  a  Freeman  could  keep  any  Shop,  or  ex- 
"  pole  Goods  to  Sale  by  Retail,  within  the  faid  City ;  excepting 
"  at  Fairs."     And  then  the  By-Law  is  fet  forth  :  Which  ordains    , 

2  '■'  That 
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*'  Thnt  no  Pcrjon  who  is  »5/y^w  of  the  City,  ihould  fell  Goods 
•<  by  Retail,  or  keep  any  Shop  for  a  Retail  Sale,  within  tlie  faid 
"  C  ity,  excepting  at  Fairs;  upon  Pain  o'i forfeiting  5/.  for  every 
•"  Oftc-nce."  This  Penalty  is  direfted  by  the  By-Law  to  be  re- 
covered by  Adion  of  I'ebt,  to  be  profecnted  in  the  Name  of  the 
Treafurers  of  the  City,  in  the  Portmote-Coiirt  to  be  holdcn  before 
the  ik%.w.-  hn^  OtK  third  of  the  Penalties  (deduding  the  Co(ls) 
is  allotted  to  the  Poor  Prifoners  in  the  North-Gate  Gaol  of  that 
City  ;  another  Third,  to  the  Perfon  who  fliould  firft  give  Infor- 
mation of  the  Offence  ;  and  the  remaining  Third  is  left  undifpofed 
of.  The  Declaration  then  charges,  that  the  Defendant  had  kept 
an  open  Shop  in  the  City,  not  being  free ;  in  Violation  of  the 
Culfom  and  By-Law  aforefaid :  And  therefore  the  Plaintiffs,  be- 
ing Treafurers  of  the  City,  demand  this  Penalty. 

To  this  Declaration  the  Defendant  pleaded  "  Nil  debet":  And 
Iffue  being  joined  thereupon,  a  Venire  was  awarded  to  the  i'/v- 
riffs  of  the  City,  to  return  a  Jury  of  twelve  free  and  lawful  Men 
^' the  City. 

When  the  Jury  were  returned,  the  Defendant  challenged  the 
Array ;  becaule  the  Sheriffs  were  Citizens  and  Freemen. 

The  Plaintiffs  demurred  to  the  Challenge:  And  the  Defendant 
joined  in  Demurrer. 

In  this  Part  of  the  Record,  aTi  extraordinary  Entry  is  intro- 
duced, as  a  Suggeflion  of  the  Court,  That  it  was  judicially  taken' 
Notice  of,  "  that  by  the  Ciiflom  of  the  City,  No  Perfon  could  array 
■*«  any  jury,  within  the  Juril'didion  of  that  Court,  but  the  She- 
'^  riffs  or  Coroner  of  the  City,  or  One  of  them":  And  "  that  none 
**  could  be  Sheriffs  or  Coroners,  but  Citizens  and  Freemen." 

After  this  Suggeflion,  The  Court  gave  Judgment  on  the  Chal- 
lenge, *'  That  the  fame  fliould  be  over-ruled,  and  the  Array  aU 
*'  lowed." 

The  Defendant  then  challenged  the  Polls  of  the  Jury;  becaufe 
They  were.  All  of  them,  Freemen. 

And  this  Challenge  was  alfo  difallowed. 

And  thereupon,  the  Jury  (thus  returned  and  objedled  to)  pro- 
ceeded to  try  the  IlTae  ;  And  a  Verdidt  and  Judgment  were  given 
for  the  Plain liifs. 

Upon 
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Upon  this  Judgment,  the  Defendant  brought  a  Writ  of  Error 
in  the  Court  of  Pleas  for  the  County  Palatine  :  And  there  the 
Judgment  of  the  Portmotc-Coml  was  revcrfed. 

And  upon  this  Judgment  of  Reverfal,  the  prefeat  Writ  of  Er^ 
Tor  was  brought  ift  this  Court. 

The  Errors  for  which  the  Judgment  was  reverfed  in  the 
County-Palatine  Court,  were — 

I  ft.  Becaufe  the  two  Sheriffs  who  returned  the  Jury,  and  the 
"furors  themjehes  were  Freemefj  of  the  City,  and  [as  fuch)  were 
interejledin  the  Matters  to  be  tried;  and  therefore  that  the  Chal- 
lenges ivere  erroneoujly  over-ruled :  adly.  That,  as  it  appears  from 
the  Suggeftion  introduced  into  the  Record,  "  that  in  the  Port~ 
"  mote-Court,  no  Jury  could  be  returned,  but  by  Sheriffs  or  Co- 
"  roners,  who  are  Freemen  of  the  City;  The  By-Law  which  con- 
♦'  fines  the  A5lio7i  to  fuch  a  Jurifdidtion  (where  the  Sheriffs  and 
•'  ]\}ry  f?wj}  tiecefarily  he  intcrejled)  is,  in  /Z'^/ refpedt,  a^/Jand 
*'  illegal  By-Law." 

In  anfwer  to  thefe  Objedlions,  it  was  argued  for  the  Plaintiffs,  T^'*  '^'*'''" 
*'  That  neither  the  Sheriffs  nor  the  jurors  were  interejled  ^tiiW,^^^^^^]^^' 
"  in  the  prtfnt  Suit." 

It  was  admitted,  "  that  where  a  Corporation  are  Parties  to 
*'  the  Suit,  or  immediately  intere/led  in  the  very  Iffue  in  Queftion, 
"  No  Freeman  can  be  either  a  juror  or  a  Witnefs."  Co.  Litt. 
157.  3  Kehle  12,  295.  But  it  was  faid,  that  in  this  Cafe,  the 
Corporation  are  no  Parties  to  the  Adion,  nor  any  way  concerned 
in  the  Point  in  Iffue.  That  the  Suit  is  by  the  Treafurers  in  their 
feparate  Capacity ;  and,  whatever  be  the  Event  of  it,  the  Cor- 
poration can  neither  pay  nor  recover  any  (ojls.  That  in  this  Ac- 
tion, the  Objed:  of  Litigation  is  merely  the  Penalty  of  the  By- 
Law  ;  And  in  that  Penalty,  the  Corporation  have  no  Share  or 
JntereJL 

It  was  further  argued.  That  though  the  By-Law  is  founded  on 
a  Cuftom  "  to  exclude  Jlll  Foreigners  from  the  City;"  and  the 
Freemen  may  be  faid  to  have  an  Intereft  in  that  Exclufion ;  yet 
this  is  a  remote  Confideration,  which,  at  moft,  can  affecft  only  fuch 
of  the  Freemen,  as  happen  to  be  'Traders.  That  the  Circum- 
ftance  of  a  Freeman's  being  a  Trader,  is  a  particular  uncertain  In- 
cident;  which,  if  it  happens  to  occur  in  any  of  the  Jurors,  might 
indeed  warrant  a  Challenge y^r  Favour  (where  the  Fadt  would  be 

Part  IV.  Vol.  III.  yT  tried:) 


1856         Hilary  Term  6  Geo.  ^.  B.  R. 

tried:)  Eut  that  a  7nere  Pqffibility  of  fuch  an  Interefl  is  no  fuffi- 
cient  Ground  for  -a.  principal  Ch'aWtngc. 

It  was  alfo  obferved,  that  the  Verdi<fl  for  this  Penalty  would 
not  avail  the  Corporation,  in  any  Suit  upon  the  Ciijlom.  For, 
if  the  Cuftom  were  to  be  litigated  in  a  Superior  Court,  the  Cor- 
poration could  not  give  this  Verdidt  in  Evidence. 

And  as  to  the  Suggejlion — It  was  in fi fled,  that  every  Court  mufl: 
judicially  take  Notice  of  their  own  Cuftoms  :  And,  as  none  but 
Freemen  could  poflibly  be  either  Sheriffs  or  Jurors,  If  the  pre- 
fcnt  Objedion  fhould  prevail,  this  By-Law  would  be  left  with- 
out a  Remedy  to  enforce  it  j  and  confequently  there  would  be  a 
Failure  of  JuHice, 

This  is  the  Subflance  of  the  Arguments  which  were  offered  in 
Support  of  the  Judgment  of  the  Portmote-Court. 

But  We  are  All  very  clearly  of  Opinion,  that  in  this  Cafe  nei- 
thrr  the  Sheriffs  nor  Jury  were  competent ;  and  therefore  the 
Challenge  was  improperly  over-ruLd  2X  the  Fori  mot  e-Co\ix\.. 

There  is  no  Principle  in  the  Law  more  fettled  than  this — That 
any  Degree,  even  the  J'malkjl  Degree  of  Intereit  in  the  Quertion 
depending  is  a  decifive  Objeftion  to  a  Witnefs,  and  much  more 
to  a  'juror y  or  to  the  OJicer  by  whom  the  Jury  is  returned. 

The  Law  has  fo  watchful  an  Eye  to  the  pure  and  unbiaffed 
Adininillration  of  Juftice,  that  it  will  never  trull  the  PoJJions  of 
Mankind  in  the  Decifion  of  any  Matter  of  Right.  If,  therefore, 
the  Sheriff,  a  'Juror,  or  a  Witnefs  be  in  any  Sort  intercjled  in  the 
Matter  to  be  tried,  the  Law  confiders  Him  as  under  an  Influence 
which  may  warp  his  Integrity,  or  pervert  his  Judgment  ^  and 
therefore  will  not  trufl  Him. 

The  Minutenefs  of  the  Interefl  won't  relax  the  Objedion.  For, 
the  Degrees  of  Influence  can't  be  mcafured  :  No  Line  can  be 
drawn,   but  tliat  of  a  total  Exclufion  of  <?// Degrees  whatibever. 

In  the  prefent  Cafe,  every  Member  of  the  Corporation  was 
evidently  interefled  in  the  very  Iffue  to  be  tried.  For,  the  Cuf- 
tom  '*  to  exclude  all  Strangers  from  trading  in  the  Citv,"  is  the 
main  Foundation  of  the  Adion  :  It  is  the  only  Ground  upon 
which  fuch  a  By-Law  could,  in  any  Cafe,  be  valid.  For,  a  By- 
Law  "  to  exclude,"  imthout  a  Cullom  to  fupport  it,  would  be 
void,  as  an  illegal  Reflraint  upon  the  Common  Right  of  the 
Sabjed. 

J  It 
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It  was  therefore  necefTary  for  the  Plaintiffs  to  alledge  this  Cuf- 
tom  in  their  Declaration.  And  the  Defendant's  Plea  of  "  A7/ 
"  i/e/>ei"  puts  the  w-Mc  Declaration  in  IlTue.  Upon  that  Ili'ue, 
the  Plaintiffs  muff  prove  the  Ciijloin  "  to  exclude,"  as  well  as  the 
By-Law:  And  the  Jury  muft  form  their  Verdid  upon  the  in'hole. 
For,  ^//the  Fads  alledged  mw\):  concur,  to  prove  the  Defendant 
indebted  to  the  Plaintiffs.  If  there  was  no  fuch  Cuftom,  the 
By-Law  was  a  Nullity;  and  confequently,  the  Defendant  could 
not  owe  the  Penalty. 

So  that  here  every  Freeman  was  interefted  in  the  very  Iffue  to 
be  tried.  They  may  indeed,  have  no  Share  in  the  Penalty  itfelf ; 
But  they  are  interefted  in  the  Fads  on  'wbicb  the  Penalty  depends. 

P  The  Exclufion  of  Foreigners  is  a  Monopoly  to  the  Freeman 
themfelves.  The  enforcing  of  this  Exclufion,  by  By-Laws  and 
Penalties  is  fecuring  that  Monopoly.  t\\\A  in  this  Adion,  the 
very  Fre-men  who  were  to  gain  by  fecuring  this  Monopoly,  were 
the  jury  to  determine  it.  Therefore  every  Freeman  had  an  In- 
terelt  and  Bias  in  the  Matter  of  the  Iffue  to  be  tried  in  this 
Caufe. 

It  is  no  Anfwer  to  the  Objedlon,  to  fay  "  that  They  were  to 
"  have  no  Part  of  the  Penalty":  For  IHU  they  had  a  Bias  upon 
them  in  Jlektion  to  the  Quellion  to  be  tried.  Whatever  the  Ac- 
tion may  be,  if  a  Juror  be  interefted  in  any  of  the  Matters  in  Iffue, 
He  is  unfit  to  try  them.  The  Incapacity  arifes  from  his  Bias  in 
the  particular  Fads  he  is  to  try  :  And  whatever  be  the  Fads 
which  that  Bias  touches.  He  is  incapable  of  trying  thofe  Fads. 

In  the  Cafe  of  Day  v.  Savadge,  in  Hobart  87.  The  Suit  wss 
an  Adion  of  Trefpafs  between  two  private  Perfons.  But  an  lifue 
being  taken  upon  a  Cuftom  in  London  "  for  every  Freeman  to  be 
"  difcharged  of  Wharfage,"  The  Court  would  not  fuffcr  this 
Cult om  to  be  proved  by  the  Recorder :  And  on  that  Occafioa 
they  held  that  "  where  the  Iffue  concerns  a  Corporation,  though 
•'  they  be  not  diredly  Parties  to  the  Suit,  if  they  are  to  make  tiic 
"  Panne],  or  any  of  their  Body  are  to  go  upon  the  Jury,  it  is  a 
*'  Caufe  of  Challenge." 

None  of  the  Cafes  which  Mr.  Davenport  has  cited  on  the  Part 
of  the  Plaintiff,  come  up  to  the  p  re  fen  t  Cafe.  Fanacker%  Cale 
was  on  a  By-Law  that  affeded  tntir  own  Members  only ;  and 
where  the  Parties  oa  both  Sides  were  equally  Freemen. 

la 
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In  the  Cafe  of  Bodivick  v.  Fennel,  it  was  ftated  at  the  Bar, 
**  That  no  Exception  or  Challenge  was  taken."  And  as  a  Party- 
may  wave  All  Exceptions,  if  he  pleafes ;  If  he  does  not  objedt, 
it  is;  a  virual  Acquiefcence. 

In  Wakeman  v.  Harris,  there  was  alfo  no  Challenge ;  And  the 
Bill  of  Exceptions  was  not  fealed:  And  therefore  the  Court  could 
not  take  any  Notice  of  it. 

The  Cafe  of  the  City  of  London  v,  JVood,  was  cited  on  both  Sides. 
Mr.  Davenport  relied  on  the  Words  of  Lord  Chief  Baron  Ward, 
That  the  Objedion  to  the  Mayor's  fitting  as  Judge  in  a  Caufe  of  the 
Corporation  was  not  fo  much  in  Point  oi Intereji,  as  Inconfiftency. 
But  is  not  the  Intereji  a  great  Ingredient  in  that  Inconfiftency? 
And  hence  comes  the  Rule  "  that  no  Man  fliall  be  Judge  in  his 
**  own  Caufe."    And  the  fame  Rule  will  equally  apply  to  a  Juror. 

It  was  faid,  "  That  if  the  Defendant's  Challenges  be  allowed, 
*'  the  Corporation  will  be  left  without  Remedy  on  the  By-Law." 

The  Anfwer  is.  That  if  the  Fadt  be  true  "  that  they  can  im- 
*•  pannel  no  Jury  but  Freemen,"  The  Fault  was  their  own,  ia 
confining  the  Adlion  to  their  own  Court.  On  the  other  Hand, 
7/"  they  had  a  Power  (as  the  City  is  a  County  of  itlelf,)  to  have 
impanelled  Non-Freemen,  it  was  their  own  Fault  that  they  did 
not. 

In  the  Regulation  of  their  own  Members,  they  may  indeed 
make  By-Laws,  and  enforce  the  Obfervance  of  them  by  Profecu- 
tions  amongil  themfclves  ;  Becaufe  every  Member  of  the  Corpo- 
ration is  bound  by  the  Jurildidiion  into  which  he  voluntarily  en- 
ters ;  and  being  all  of  them  Freemen,  their  Circumftances  are 
equal.  But  if  Corporations  were  to  try  tiieir  own  Suits  againfl 
Strangers,  upon  a  By-Law  "  for  excluding  all  Traders  but  them" 
"  fives,"  there  would  be  an  End  of  the  Dillindtion  which  has 
long  been  eflabliflied,  "  that  a  By-Law  which  lays  this  Rertraint 
•*  upon  Trade,  is  void,  nnkjs  there  be  a  Cufam  to  fupport  it." 

If  the  Cuftom  be  a  neceJJ'ary  Foundation  for  fupporting  fuch  a 
By-Law,  it  is  necelTary  to  prove  it.  But  if  the  Freei;ien  them- 
felves  might  determine  upon  it,  they  would  not  be  very  exadt  in 
that  Proof:  And  By-Laws  themfelves,  without  ^ny  fuch  Cuflom, 
W'ould  foon  have  an  equal  EiFedt. 

Had  til  is  By-Law  been  general,  without  limiting  the  ABion  to  , 
the  Treafurers,  or  to  their  own  Court,  They  might  then  have 

tried 
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tried  it  in  z  fuperior  Court ;  and  the  whole  would  have  come  to 
a. proper  Deciiion. 

Therefore  We  are  All  of  Opinion  "  tliat  the  Judgment  of  the 
""  Court  of  Great  Seffions,  reverfing  the  Judgment  of  the  Port- 
•**  ftJote-Qomi,  ought  to  be  affirmed." 

Judgment  of  the  Great  Sejions  affirmed. 


Rex  verfus  Inhabitants  of  Dunchurch. 

See  this  Cafe  abridged,  in  the  Table;  and  at  large,  in  the 
*Quarto-Edition    of    my    Settlement-Cases,    N*'.    177. 

P.  553- 


Sir  George  Coletrooke,  Bart>   vcffus  Elliott. 

THIS  was  an  Adlion  of  Debt  brought  by  the  Lord  of  the 
Manor  of  Stepney,  for  an  Amercement  fet  and  affeered  in 
the  Court-Leet  of  that  Manor.  Nil  debet  was  pleaded ;  Iffue 
taken  thereon;  the  Caufe  tried  before  Lord  Mansfield;  and  a 
Verdid  found  for  the  Plaintiff. 

On  Monday  t\\&  27th  of  January  1766,  Mr.  Bainham  moved, 
on  Behalf  of  the  Defendant,  for  a  new  Trial ;  referving  a  Claim 
to  a  future  Motion  in  Arreft  of  Judgment:  And  He  now  pro- 
pofed  no  lefs  than  feven  Objedions,  But  the  Difcuffion  of  them 
was  adjourned  to  the  following  Wednefday. 

On  which  Wednefday  (the  27th  oi  January  1766)  He  was  fup- 
ported  in  his  Motion,  by  Mr.  Serjeant  Burland:  And  they  ob- 
tained a 

Rule  to  fhew  Caufe  "  why  the  Verdldl  fhould  not 
"  be  fet  afide,  and  a  new  Trial  had";  with  Li- 
berty to  move,  afterwards,  in  Arrell  of  Judgment. 

On  Saturday  the  8th  oi  February  1766,  Lord  Mansfield  reported 
43ie  Evidence  given  at  the  Trial :  And 

Sir  Fletcher  Norton,  Mr.  Morton,  and  Mr.  Dunning  fhewed 
bCaufe  why  there  ihould  not  be  a  new  One. 

Part IV.  Voi,.III.  7U  They 
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They  were  anfwercd   by   SL-rJcant  Burland,  Mr.   Stozve,    and 
Mr.  Bdiiihain. 

Lord  Mansfield  faid  it  would  fee  proper  to  look  into  it.r 
And  it  Hood  upon  a 

Curia  ad-jifarc  vuit. 

On  Wednefday  the  12th  ol  February  1766, 

Lord  Mansfield  delivered  the  Refolution  of  the  Court, 
which  was  to  the  following  Effed. 

This  is  an  Adion  of  Debt  for  Amercements  fet  and  affeered  in 
4he  Ca«/Y-LEET  belonging  to  the  Manor  of  Stepney. 

The  Fad  charged  in  the  Declaration  and  Prefentment  (which 
is  fet  forth  in  the  Declaration)  is  the  Defendant's  having  in  his 
Cuftody,  and  expofing  to  Sale,  a  Loaf  of  Bread  pretended  to  be 
and  as  and  for  a  ^arterft  Loafoi  the  Weight  oi  \lb.  50.S.  k ;  whereas 
it  iva/ited  4.0Z.  and  ;.  "  Ni/  debet"  was  pleaded  ;  and  lilue  joined: 
The  Caufe  was  tried  -,  and  a  Verdid  given  for  the  Plaintiff. 

Upon  the  Trial  it  was  objeded,  "  That  the  Prefentment  given 
**  in  Evidence  was  neither  /tWi?^  nor  indented,  as  it  ought  to  have 
13  E.I.     "  been   by  the   Statutes   of  Wejlm.   2.    c.  13."*  and    i  Edw.   3. 
"  Stat.  2.  c.  17." 

Leave  was  then  given  to  the  Defendant,  to  move  for  a  new 
Trial,  without  V^-ymtnt  ofCofts. 

Afterwards,  another  Objedion  was  taken  here  at  the  Bar, 
"  That  the  Court -Leet  had  no  furijdiclion." 

Some  other  Objcdions  were  alfo  taken  ;  which  have  been  fince 
dropped. 

In  our  Opinion,  It  is  not  'neceJJ'ary  that  a  Prefentment  of  this         N 
Kind  fhould  be  either  fealed  or  indented. 

The  Turn,  and  the  Leet  (derived  out  of  it)  were  anciently  the 
principal  Courts  of  Criminal  Jurifdidion  ;  coeval  with  the  Efta- 
blifhment  of  the  Saxons  here.  There  were  no  Traces  of  them, 
either  amongft  the  7?5«««j-,  or  Britons:  But  the  Adivity  of  thofe 
Courts  is  marked  very  vifibly  both  araongft  the  Saxons  and  the 
Danes. 

4  ■        % 
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By   Magna  Charfa,  cap.    17.    Their  Jurifdit2:ion   is   ab>-id^cdy 
Their  Power  "  to  h?ar  and  determine"   is    takes?  away;   but   not 
-their  Power  "  to  take  IndiSf merits,  and  apprehend  the  Parties  in- 
'"  didkd." 

T^hat   Power  v/as   abufed.      They   took   People  up,   to  extort 
'Money  from  them,  upon  Pretence  of  their  having  been  indicted 
tin  their  Turns  de  fiirtis  et  aliis  ffialcfa^is,  when  in  fiidl;  thev  had 
^noi  been  lawfully  indifted.     The  Statute  of  ^^yt//;.  2.   c.  13.   re- 
, -cites   that  Grievance i  and  dircvfls   that   Sheriffy  in   their  Turns 
fhall   enquire  by  twelve  lawful  Men,  at  the  lead,  de   Inijufmcdi 
'Malefa^lorlbus  ;   ^/i  hujufmodl  laqi'Jitionibus  Sigilla  fua  opponant : 
.Et  Jiciit  diSlum  eji  de  Ficeconiitiljiis,  objervetur  de  quoUbet  Ballho 
Libertatis.     And  2  Inji.  388.  fays  "  this  Ad  extettds  to  Leets': 
And  it  certainly  does.     But  it  refpeds  only  fuch  Inquifitions,  as 
are  a  p'oundation  for  Imprifonment .     That  was  the  Grievance  in- 
rtended  to  be  obviated — to  prevent  fiditious  Imprifonment,  upon 
Pretence   of   Inquifitions   de  fiirtis  et   aliis  MalefaSiis.      The  Adt 
does  not  relate  to  Inquifitions  for  Offences  where  the  Party  cant 
.he  apprehended,  but  the  proceeding  againfl  Him  is  only  by  Amerce- 
ment;  where  the  Delinquent  can  either  be  taken  up  in  tht  firji 
Jnftance,  or  even  pimifjed  ^ox  the  Offence  by  Imorifonment. 

The  Univer/a/  Practice  is  not  to  Seal  thcCe  Inquifitions. 

And  as  to  the  Indenting — It  is  ?20t  neceffary  that  fuch  an  Inqui- 
.fition    fliould   be  indented.      The   Adt    of  i  Edw.  3.*  extends  to*  Stat.  z. 
Courts  Leet  :   But  the  lieafon  of  the  Law  fixes  the  true  Conjlruc-  '^^'^'  ''' 
^.tion  of  it.     It  was  made,   to  prevent  the  altering  or  embezclino- 
fuch  IndiBtnents  Tis  were   to  be   delivered  over  to  the  yt/Jlices :  It 
don't  relate,   therefore,  to  Prefentjuents,  which  were  to  be  pro- 
ceeded upon  in  the  Turn  or  Leet,  and  not  to  be  delivered  over 
to  the  Juilices, 

But  it  was  not  neceffary  to  have  determined  thefe  Points ;  be- 
caufe  We  are  All  of  Opinion  "  That  the  Offence /•r^-^/'^^ 
"  is  7iot  within  the  Jurisdiction  of  the  Court  Leet  j  Becaufe 
"  it  is  a  Neio  Offence,  created  by  Aci  of  Parliament,  and  can  be 
"  profecuted  only  in  the  Manner  direSled  by  the  Adl." 

The  As'size  of  Bread  is  an  Ordinance  afcertaining  the 
Weight,  and  the  Price  of  it,  which  is  to  be  regulated  by  the  Price 
of  Corn.  The  Intention  was,  to  preferve  a  due  Proportion  be- 
tween them  J  making  the  Baker  a  reafonable  Allowance:  (a  verj 
wife  Provifion,  to  derive  the  Effeds  of  Plenty  upon  the  Poor.) 

If 
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Tf  that  Afllze  was  brokefiy  -{whtihtr  fet  by  the  Court  Leet,  or 
■not,)  The  Breach  of  it  was  always  .prefentab'e  and  jrunipabh'  -in 
the  Court  Leet.  But  the  Aflize  muft  y/x  both  Price  and 
A'Veight:  And  it  would  be  very  incomplete  and  imperfedl, 
•if  it  were  to  fix  only  the  Weight,  and  leave  the  Price  with  a 
'deller. 

The  51  H.  3.  [^IJifa  Panis  et  Cervificc)  fixes  Both:  And  the 
"Variations  in  that  Afiize,  occafioned  by  the  different  Prices  of 
'Corn,  always  took  in  Both. 

The  8  Ann.  c.  i8.  repeals  the  ^\'  H.  3.  but  direds  how  tiic 
Afiize  fliall  be  fet ;  and  exhibits  a  Plan  for  that  Purpofe.  But 
it  takes  m  both  the  Pri<ce  caid  Weight t  according  to  the  true  Prin- 
:ciple  of  the  Law. 

The  31  G.  2.  c.  29.  repeals  all  former  Laws;  but  ftill  pro- 
ceeds upon  the  fame  Principle  of  fixing  both  the  Price  and  Weight: 
And  the  Plan  of  an  Afiize  exhibited  in  it,  fhews  that  Both  are 
fixed  by  it.  This  Adt  fives  the  Jurifdiftion  of  Courts  Leet :  And 
therefore,  whenever  and  wherever  an  Afiize  is  made  according  to 
the  DireBions  of  31  G.  2.  (r,  29.)  the  Court  Leet  may  inquire 
and  punifii  for  the  Breach  of  it. 

But  the  3  G.  3.  c.  1 1,  upon  which  this  Prefentment  is  grafted, 
^oes  not  fix  the  Price ;  but  was  made,  to  meet  with  fome  Incon- 
veniencies  in  Cafes  where  no  Ajjixe  ivas  fet :  Whereas  the  Jetting 
the  Ajize  is  the  Basis  of  the  Juri/di^ion  of  the  Court  Leet.  If 
we  Ihould  fupport  this  Prefentment,  it  would  be  giving  them  a 
Jurifdidtion  where  no  Afiize  is  fet ;  though  their  Jurifdidtioiiarifes 
only  and  can  only  attach,  where  it  is  fet. 

The  Offence,  cognizable  there,  is  Fractio  Assise. 

The  Counfel  for  the  Plaintiff  were  aware  of  the  Objecftion  j 
tmd  therefore  infifted  "  that  this  Ad  of  3 C  3.  is  an  Afiize;  be- 
■"  caufe  it  fixes  the  Weight." 

But  it  icants  One  of  the  Efiential  Charafterlfiics  of  an  Afiize, 
Price;  Price  regulated  by  the  Price  of  Corn  in  the  Market. 
And  it  would  be  a  firange  Conftrudion  of  this  Adl,  to  give  it 
the  Efi"ed:  and  Operation  of  an  Afiize,  when  it  was  intended  only 
to  fupply  the  DefeSl  of  an  Afiize,  and  to  operate  ^-jchcre  and  ^^t?- 
xauje  there  was  none, 

a  The 
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The  A&.  direfts,*  that  a  Quartern  Loaf  fliall  be  four  Pounds  *  V.  Sea.  6. 
five  Ounces  und  an  Half;  under  Penalty  of  not  more  than  five 
Shillings  nor  lefs  than  one  Shilling  for  every  Ounce  of  every  Loaf 
■which  Ihall  be  deficient ;  and  not  more  than  two  Shillings  and 
Sixpence  nor  lefs  than  Sixpence  for  any  Dcfedt  under  an  Ounce» 
But,  in  Cities,  Towns  Corporate,  &c,  or  within  the  weekly  Bills 
of  Mortality,  the  Compiaint  muft  be  made,  and  the  Bread  weighed, 
within  24  Hours  ;  and  in  other  Places,  within  three  Days  :  And 
a  fummary  Jurifdiclion  is  given  to  Juftices,  to  convidt  and  levy 
the  Penalty. 

It  is  unnecefiary  to  fpeculate  upon  the  UfHity  of  the  Regulation. 
So  far  it  goes,  that  when  a  Perfon  buys  a  Quartern  Loaf,  it  mufi 
rjeigh  \Ib.  ^oz.  and  i:  But,  as  it  does  not  fix  t!ie  Price  of  that 
Quartern  Loaf,  it  reaches  on/y  one  Half  of  the  Evil. 

But,  whatever  Benefit  may  arife  from  this  Provifion,  it  is  not 
a  Provifion  made  by  the  Common  Law;  but  introduced  by  tb:s  Sta- 
tute: And  the  Prefentment  defcribes  the  Otfence  in  the  very 
Words  of  the  Statute;  and  was  plainly  meant  to  enforce  the  Exe- 
cution of  the  Statute,  and  to  apply  the  Right  of  punifhing  for  the 
Breach  of  the  Aflize,  to  the  Punilhment  of  a  Violation  of  an  Adl 
of  Parliament. 

The  Bread  muft  be  iveighed  in  24  Hours,  or  three  Days; 
whereas,  this  Prefentm.ent  may  punifh  at  three  Months  Diftance. 
The  Aft  fays,  "  He  fhall  he  fumrnoned,t  and  have  an  Opportunity  x\ .%Qdi.  14. 
*•  of  making  his  Defence."  The  Prefentment  can  not  be  con- 
troverted in  the  Court  Leet ;  but  acciifes  and  punilhes,  at  the 
fame  Inftant. 

There  is  a  Saving  of  the  jurifdi-flion  of  the  Lret,  in  the  -5 1  G. 
a.-f-  Btcaufe  that  Aft  keeps  an  Aliize  in  its  View,  fioai  oneiS"'-43- 
End  to  the  Other;  and  the  lettling  that  AlTize  is  the  great  Ob- 
jeft  of  it.  But  in  this  Aft  there  is  no  fuch  Exception  ;  Becaufe 
it  was  providing  for  Cafes  where  the  Court  Leet  had  no  furif- 
diclion. 

Thefe  Courts  were  very  properly  adapted  to  the  Cuftoms, 
Manners,  Genius  and  Policy  of  a  People  upon  their  firft  Settle- 
ment :  But,  like  all  other  hum.an  Jurildiftion'^,  vary  in  the  Courfe 
and  Progrefs  of  Time,  as  the  Ciroverninent  and  Manners  of  a 
People  take  a  different  Turn,  and  fall  under  different  Circum- 
fiances. 

Part  IV.  Vol.  III.  7  X  '  From 
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From  Magna  Charta  to  this  Time,  They  have  been  always 
gradually  abridged;  never  enlarged.  Experience  fhews  the  Wif- 
dom  of  widening  (inftead  of  contrafting)  the  Circle  of  both  Civil 
and  Criminal  Juril'diftion. 

But  the  Point  is  not,  nov/,  upon  abridging  the  Jurifdidion  of 
the  Leet :  The  prefent  Queftion  is  *'  Whether  we  fliall  increaj'e- 
"  it,  and  ^/Iv  them, Power  to  hold  Plea  of  an  Offence  againft  an 
"  Aft  of  Parliament,  which  is  formed  upon  a  Plan  that  has  been 
•'  uniformly  and  ilniverflilly  purfued  from  the  Conqueft  to  this 
"  Day." 

Upon  the  firjl  and  other  Objedtions  (which  were  waved,)  I 
gave  Leave  to  move  for  a  new  Trial,  without  Cofts.  Tht  fecond 
Objeflion  was  not  then  made.  As  it  now  comes  out,  the  De- 
fendant Ihould  have  had  a  Verdid;  which  would  have  carriedCoJis. 

The  Plaintiff- could  not  have  maijUained  his  Adlion  of  Debt 
for  this  Amercement ;  becaufe,  it  appears  upon  the  whole  of  the 
Cafe,  That  there  is  no  Debt  due  to  Him.  The  Plea  of  Nil  debet 
puts  the  %vhole  Matter  in  Iffue  :  And  upon  the  whole  Matter,  no- 
thins  is  due  to  the  Plaintiff. 


't) 


But  the  Defendant  can't  have  any  Cojls,  under  x\\t  prefent  Form 
of  Proceeding.  Here  is  no  Demurrer ;  but  a  VerdiSi  againjl  Hiin: 
Nor  did  He  inlift  at  the  Trial  upon  a  Cafe  to  be  ffated  for  the 
Opinion  of  the  Court.  So  that  there  can  be  no  Poffibility  of  en- 
tering a  Verdift  yor  Him,  nor  can  the  Court  give  Judgmenty^r 
Him.  All  we  can  do,  is  to  fet  afide  the  Verdid  againjl  Him, 
and  grant  Him  a  New  Trial. 


Therefore —  Let  this  Verdift  be  fet  afide,  and  a 

New  Trial  had,  without  Cofls. 

His  Lordship  then  addreffmg  Himfelf  to  the  Defendant's 
Counfel,  faid — In  the  Shape  it  now  rtands,  you  can't  have  Cofls. 
You  may  take  it  either  of  thefe  two  Ways  j  either  as  I  have  juft 
now  pronounced  the  Rule,  or  by  having  Judgment  arrefted  :  But 
you  cant  have  Cofs.  The  Truth  of  the  Matter  is.  The  Defen- 
dant fuffers  by  a  Slip-,  by  not  feeing  the  Objedion  fooner.  If  he 
had  (ccn  it  fooner,  he  might  have  demurred,  inftead  of  pleading 
*'  Nil  debet":  And  then  he  would  have  been  intitled  to  his  Coils. 
But  tliis  he  has  not  done. 

It  was  very  properly  laboured  by  the  Counfel  for  the  Plain- 
tiff,'as'  upon  an  Affize  fet  by  3  G.  3 :  For  it  is  certainly  ne- 

ceffary 
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cefTary    "  that  an  AJfize  jhould  be  Jet,  in  order  to  fupport  this 
"  Adtion."  ''!iT  sirfi  oi  rA-'.wXO  \ 

Tnk  eoTTNSEL'yd'r  ?y6>  Defendant  chok  to  take  the  Rule  as'* 
it  was  before  pronounced ;  viz.  *■ ' 

That  the  Verdidt  be  fet  afidc. 

And  that  there  be  a  New  Trial  i 

J  S£rl  1  .  '.7/ .. ,in3rncxlii:4.1' 

But  without  Payment  of  Cofls, 


The  End  of  Hilary  Term   1766,    6  Geo.  3. 
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a"S''i'-66   ^^y°^   ^"*^  Commonalty  of  Colchefler  z^erfus  Seaber, 
Executor  of  William  Scabcr  his  late  Father. 

"^  H  I  S  was  an  Aftion  of  Debt  brought  upon  a  Bond  in 
the  Penalty  of  fifty  Pounds,  dated  28th  September  1735, 
conditioned  for  one  'john  Bennall'%  Repayment  of  25  /. 
then  advanced  to  the  faid  'Johii  BeJitwll,  by  the  Corpo- 
ration ol  Colchejler  (according  to  the  Intent  of  Sir  Thomas  White, 
Knt.  deceafed,  and  of  certain  Articles  Gfc,)  at  the  Expiration  of 
Ten  Years:   For  the  Payment  whereof,   U tlliam  Seaber,  the  L'e- 
fendant's  Father,  was  One  of  this  'John  Bcn?iaifs  Sureties. 

The  Defendant  pleaded  "  Non  ejl  faSlum  Tejlatoris:"  And  there- 
upon IfTue  was  joined. 

The  Caufe  was  tried  before  Lord  Mansfield  at  Wejlmlnjler,  at 
the  Sitting  after  laft  Michaelmas  Term ;  when  a  Verdidt  was  agreed 
to  be  given  for  the  Plaintiffs,  llibjeft  to  the  Opinion  of  this  Court 
upon  the  following  Fads,  admitted  by  the  Counfel  on  both 
Sides,  viz. 

That  Colchejier  is  a  Borough  by  Prefcription. 

That  by  Letters  Patent  dated  6th  December  i  Ric.  i .  Power 
was  given  to  the  BurgefTes  to  appoint,  from  amongft  Themfelves, 
their  own  Bailiff's  and  Juftices  :  And  by  Letters  Patent  dated  ill 
March  I  Ed.  4.,  They  (the  Bailiffs  and  Burgefies)  were  incorpo- 
rated, and  made  to  confift  of  Two  Bailiffs  and  One  Commonalty, 
in  perpetual  Succeifion. 
I 

That 
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That  in  15  C.  2,  by  Letters  Patent  dated  3d  Augujl  in  that 
Year,  the  free  Burgefles  were  made  One  Body  Corporate  and  Po- 
litic, by  the  Name  of  "  Mayor  and  Commonalty  of  the  Bur- 
*♦  rough,"  to  con fift  of  One  Mayor,  (to  be  chofen  annually  from 
amongft  the  Aldermen,)  11  Aldermen,  18  Affiftants,  and  18 
Common  Council  :  And  that  this  Charter  was  confirmed  by  Let- 
ters Patent  dated  27th  July  5  W.  G?  M.  to  the  Mayor  and  Com- 
monalty and  their  Succeflbrs, 

That  on  28th  September  1735,  William  Sealer,  the  Defendant's 
Teftator,  duly  executed  the  Bond  to  the  faid  Mayor  and  Com- 
monalty, upon  which  the  prefent  Ad:ion  is  brought. 

That  in  1740,  there  were  Judgments  of  Oufter  againft  all  the 
Perfons  then  claiming  in  fad:  to  be  Mayor  and  Aldermen  of  the 
faid  Corporation. 

That  the  faid  Perfons  were  All  dead  before  the  Year  1763. 

That  from  the  Year  1740  to  1763,  no  Perfon,  in  fadt,  took 
upon  Himfelf  or  claimed  to  be  a  Mayor  or  Alderman  of  the  faid 
Corporation.  ,. 

That  in  1763,  the  *  prefent  Charter  was  granted  and  accepted  j*  'TIs  dated 
and  has  been  aded  under,  ever  fmce.  9  September 

3  Geo.  3. 

The  Queftion  was — "  Whether  the  prefent  Corporation  could 
*'  maintain  this  Adion." 

(.       Sir  Fletcher  Norton  argued  for  the  Plaintiffs. 

This  depends  upon  the  Queflion  "  Whether  the  old  Corpora- 
**  tion  was  di/folved  m  1763;"  (though  perhaps  the  Adlion  may 
be  maintained  under  the  new  Charter.)    . 

^'  An  old  Corporation  can  be  dijfolved  but  by  three  Ways ;  ift. 
By  Abifer  or  Mifufer  -,  and  thereby  a  Forfeiture.  4  Mod.  52,  Sir 
fames  Smith's  Cafe  2  Inji.  222  ;  2dly.  By  Surretider,  accepted 
on  Record;  3dly.  By  the  real  Death  of  all  the  natural  Members; 
I  Ro.  Abr.  514.  Title  Corporations,  Letter  L 

'Now  this  Corporation  was  not  difTolved  (in  1763)  by  any  of 
thefe  three  Ways. 

ifl.  Not  by  Forfeiture.  The  Ufurpation  of  Individuals  can't 
diffolve  the  Body. 

Part  IV.  Vol.  m.  7Y  2dly. 
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adly.  Not  by  Surrender.  The  only  Colour  of  Pretence  for 
that,  is  a  Recital  in  the  Charter  of  3  Geo.  3.  "  That  it  has  been 
*'  reprefented  to  the  Crown,  that  the  faid  Corporation  is  now 
*•  diirolved,  or  at  leafl  incapable  of  enjoying  and  exercifmg  their 
**  faid  Liberties  and  Franchifes." 

3dly.  Nor  by  the  natural  Death  of  all  the  Members :  For  the 
fpecial  Cafe  only  finds  "  that  the  oufted  Mayor  and  Aldermen 
"  were  dead."  But  the  Re/i  of  the  Corporation  (the  Burgelfes 
&c)  were  ?2of  dead  in  1763. 

Then,  though  this  new  Charter  gives  a  Mayor,  Aldermen,  Af- 
fiflants,  and  Common  Council,  to  the  two  former  integral  Parts, 
the  Mayor  and  Commonalty ;  yet  it  is  no  more  than  the  Charter 
of  15  C.  2,  had  done  :  For  that  Charter  gave  thofe  very  two  new 
integral  Parts,  to  the  then  Burgefies.  And  this  new  Charter 
flvall  not  fake  aiuay  the  Rights  of  the  0/^  Corporation.  All  the 
Court  held  the  old  Power  to  remain  in  Raym.  439,  Haddxk's 
Cafe — "  For  the  Charter  does  not  merge  or  extinguilh  any  of  the 
*'  ancient  Privileges;  but  the  Corporation  may  ufe  them  as  be- 
♦V.  iVentr.  «  fore.*  If  it  lliould  be  otherwife,  it  would  be  very  mifchie- 
accoid."  '  "  vous  to  moft  of  the  Corporations  in  Eftgland,  who  have  taken 
"  new  Charters,  but  were  ancient  Corporations  before."  And 
in  the  Cafe  in  3  Lev.  238,  of  the  Mayor,  Aldermen  and  Bnr- 
geff'es  of  Scarborough  verfus  Butler,  which  was  an  Adion  brought 
by  the  Corporation  by  this  their  new  Name,  for  a  Debt  which 
had  originally  become  due  to  the  old  Corporation  by  the  Name 
of  Baililf  cJ'c;  and  Judgment  was  given  for  the  Plaintiffs:  And 
at  the  End  of  the  Cafe,  it  is  faid  that  "  No  Doubt  was  made  of 
"  the  Debt  due  to  the  firfl  Corporation  remaining  due  to  the  new, 
•'  after  the  Names  changed  by  the  Letters  Patent." 

Confequently,  this  Bond  is  goodi  and  the  Adion  upon  it, 
maintainable. 

But  tvtn  fuppofng  the  Corporation  to  have  been  difTolved — 
Lands  would  indeed  revert  to  the  Grantor:  (i  Ro.  Abr.  816. 
Title  Efchete,  Letter  A.  pi.  2,  3.)  But  Goods  and  Chattels  wou]d 
go  to  the  Crown.  And  the  Crown  have  granted  them,  by  the 
new  Charter,  in  as  full  and  ample  a  Manner  as  Words  can 
exprefs. 

Mr.  Dunning,  contra,  for  the  Defendant. 

This  is  a  new  Corporation  totally  difllnB  from  the  old  One. 

This 
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This  Bond  is  a  Cljcfe  in  Action:  And  therefore,  though  I  were 
to  admit  that  it  was  granted  to  them  by  the  Crown  by  the  new 
Charter,  as  a  Chattel  devolved  upon  it  by  a  former  Diffolution, 
yet  the  new  Corporation  could  not  bring  the  A6tion  in  their  own 
Names.  But  they  have  not  recited  any  fuch  Grant.  They  have 
•declared  upon  this  Bond,  as  a  Bond  given  to  the  prcfer.t  Plaintiffs. 

The  Queftion  is.  Whether  the  Corporation  to  whom  this  Bond 
was  given  does  ftill  exiji. 

I  do  not  fay  that  the  Corporation  was  diflblved  by  either  For- 
feiture or  the  natural  Death  of  all  the  Members:  Nor  do  I  fay 
that  the  Acceptance  of  a  new  Charter  amounts  to  a  Surrender  of 
former  Rights  compatible  with  the  new  Grant. 

But  I  fay  that  it  was  dilTolved  by  being  rendered  incapable  of 
exercifing  any  of  it's  Functions. 

The  Fads  ftated  in  the  Cafe  fliew  that  the  Bond  was  given  to 
a  Corporation  conftfl'ing  of  a  Mayor,  Aldermen  and  Commonalty.*  *  The  Words 
Now  One  (at  leaft)  of  thefe  integral  vital  Parts  being  extlndl,  the  °^ '^f^  ^°"'^ 
Body  is  dead.     And  this  Corporation  could  not,  by  any  Power  of  c<  unto  the 
it's  own,  be  re-animated.  "  Mayor  and 

"  Commonalty 
*'  of  the  Bur-  ' 

The  Mayor  is  to  be  chofen  out  of  the  Aldermen  :  And  as  there  "  rough  of 
remained  neither  Mayor  nor  Aldermen,  Two  integral  Parts  were  "  po'*^"^*^'^" 
irrecoverably  gone ;  And  the  remaining  Common  BurgelTes  (if  any  ,<  counTy  of 
fuch  did  in  fa:.~t  remain)  could  not  create  either  an  Alderman  or"Eirex.'" 
a  Mayor,  under  their  former  Conftitution. 

This  therefore  is,  in  Point  of  Law,  a  Dissolution;  and  as 
much  fo  as  if  All  the  Corporators  were  adtually  dead. 

And  this  was  the  State  of  the  Corporation  for  above  20  Years, 
Whereupon  the  Crown,  in  1763,  created  z  new  Corpor3.tion. 

And  the  Crown  could  grant  no  more  Rights  than  they  had. 

Sir  Fletcher  Norton,  in  Reply — 

This  is  not  a  Cafe  of  the  Death  of  every  natural  Member : 
Ma!2y  of  them  are  ftill  living.  The  old  Root  therefore  remains. 
And  I  fay,  the  Corporation  is  not  diffohed;  though  fome  of  the 
Limbs  are  irrecoverably  lopt  off:  And  I  I..y  too,  that  the  Mayor 
and  Aldermen  are  not  vital  Parts,  but  only  like  Limbs  to  the  na- 
tural Body.  2 

If 
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If  it  were  fo,  "  that  the  Lofs  of  a  Limb  would  be  fatal  to  the 
Corporate  Body,"  every  Corporation  which,  before  ii  G.  i,  had 
dipt  the  annual  Eledion  of  a  Mayor,  would  have  become  irre- 
coverably dead  and  diflblved. 

Thefe  Limbs  are  not  vital  Parts,  as  to  this  Matter.  The  other 
Members  remain  intitled  to  their  E/iatcs  and  Rights:  And  they 
Hill  proceeded  to  elefl:  Members  to  Parliament.  The  Conjiitu- 
tion  was  left :  T^hat  was  not  dillolved.  And  the  new  Charter  put 
it  into  ASlion  again. 

•  The  new  The  neiv  and  the  old  Corporation  have  the  '^ fame  Name:  There- 
Charter  in-  fQj-g  j-}^jg  makes  no  Difference  in  the  Adion,  nor  in  the  Declara- 
the^free  Bur- tion.  The  have  declared  rightly  and  properly;  and  could  not 
gefles  by  the  have  declared  otherwife. 

Name   of 

■"  the  Mayor  and  Commonalty  of  the  Burrough  of  Colchellcr  in  the  County  of  Efle.x." 

Lord  Mansfield — M^/zy  Corporations,  for  want  of  legal 
Magiftrates,  have  loft  their  Adivity,  and  obtained  new  Charters. 
MaiJjione,  Radnor,  Carmarthen,  and  many  more  are  in  the  fame 
Cafe  with  Colchejlcr.  And  yet  it  has  never  been  difputed,  but 
that  the  new  Charters  revive  and  give  Adivity  to  the  old  Cor- 
poration; except  perhaps  in  that  Cafe  in  Levinz,  where  the  Cor- 
poration had  a  new  Name ;  and  even  there,  the  Court  made  no 
+  V.  ante,  Doubt.-j"  Where  the  Queftion  has  arifen  upon  any  remarkable 
pa.  1868.  Metamorphofis,  it  has  always  been  determined  "  that  they  re- 
"  main  the  fame^  as  to  Debts  and  Rights." 

It  now  comes  on,  as  a  Qaeftion,  "  Whether  the  Old  Corpo- 
**  ration  exifts,  after  this  Judgment  of  Oufter  againft  the  Mayor 
"  and  all  the  Aldermen,  and  the  New  Charter."  And  it  is  ar- 
gued, "  that  this  new  Corporation  is  totally  dijiincl  from  the 
*'  old  One." 

But  there  Is  no  Authority,  no  Dicliim  for  it :  And  the  Confe- 
quences  are  obvious,  and  would  be  moft  inconvenient. 

Without  an  exprefs  Authority,  fo  ftrong  as  not  to  be  gotten 
over.  We  ought  not  to  determine  a  Cafe  fo  much  againji  Reajon, 
as  that  the  Parliament  lliould  be  obliged  to  interfere  to  fet  it 
right. 

The  Corporation  is  not  dijfolved  by  the  Judgments  of  Oufter 
and  fubfequent  Deaths  of  the  Mayor  and  Aldermen ;  though  they 
are  without  their  Magiftracy :  Their  Conjlitiition  is  not  deftrcyed 
and  gone.     Their  former  i^/V^/j- remain.     Would  not  a  Freeman 

r 

01 


Eafter  Term  6  Geo.  5.  B.  R.  1871 

of  Colchejler  ftill  continue  to  have  a  Right  to  Common  ?  Or  to  vote 
for  Members  to  Parliament? 

So  it  flands  upon  general  Reafon.  And  Sir  'James  Smith's  Cafe 
in  I  Show.  274.  and  in  4  Mod.  52.  is  in  Point,  "  that  the  Corpo- 
"  ration  is  not  diflblved  by  the  Judgment."  Notwithftanding 
this  Judgment  of  Oufter,  a  Right  may  remain,  fo  as  to  be  capa- 
ble of  being  again  raifed  and  revived.  The  Corporation  can  not 
aB  without  legal  Magiftrates :  But  their  Rights  may  be  revived, 
and  put  in  ASlion  again,  by  a  new  Charter  from  the  Crown, 
giving  them  legal  Magiftrates. 

I  am  clear,  upon  Principles  of  Law,  that  the  old  Corporation 
was  not  abfolutely  diflolved  and  annihilated,  though  they  had  loft 
their  Magiftrates  j  And  that  by  virtue  of  the  new  Charter,  they 
are  fo  revived  as  to  be  entitled  to  the  Credits,  and  liable  to  the  Debts 
of  the  old  Corporation. 

Where  there  is  a  Judgment  againft  the  Corporation  it/elf,  the 
Cafe  would  be  of  a  difterent  Confideration. 

Mr.  Juftice  Wilmot  concurred — Wherever  a  Corpora- 
tion accepts  a  new  Charter,  it  remains,  to  every  Intent  and  Pur- 
pofe,  as  it  did  before,  though  the  Name  be  altered.  Haddock's 
Cafe  in  Sir  T'.  Raym.  439,  is  in  Point,  on  this  Head. 

The  Cafe  of  the  Corporation  of  Scarborough  in  3  Levinz  238, 
is  alfo  very  ftrong,  upon  a  new  Charter.  There  the  Adlion  was 
brought  by  the  Corporation  by  the  neiv  Name :  And  the  Book 
fays  "  There  was  no  Doubt  made  of  it." 

Then,  the  Law  being  clear,  •'  that  a  new  Charter  does  not 
*'  deftroy  the  Rights  of  the  old  Corporation,"  the  Qaeftion  is 
"  whether  this  Corporation  was  diflblved  by  the  Judgment  of 
"   Oufter  againft  Individuals." 

Clearly,  It  is  not.  The  Difference  is  between  a  Judgment 
againft  iht  Corporation  itself,  (for  that  may  be  a  Forfeiture,) 
and  a  Judgment  of  Oufter  againft  Individuals.  God  forbid  that 
the  Rights  of  the  Innocent  Ihould  be  loft  and  deftroyed  by  the 
Offence  of  Individuals  / 

Before  the  Adl  of  1 1  G.  i.  r.  4,  (which  took  it's  Rife  from  a 
Cafe  of  the  Corporation  of  Banbury,)  the  Corporation  that  had 
ilipt  the  Time  of  Election  of  their  Chief  Ofticer  could  not  pro- 
ceed by  their  own  Power:  But  the  King  might  h:ivc  given  them 
the  Power,  by  reviving  and  reanimating  them.     The  Corporation 

Part  IV.  Vol.  III.  7Z  only 
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only  lay  (dormant  and  quiefcent,  till  revived  and  rejlored  to  their 
Afftivity. 

And  here  the  Crown  have  rejlored  and  revived  all  the  Rights 
and  Privileges  of  this  Corporation. 

The  Confequences,  if  it  were  otherwife,  would  be  fatal :  I 
mean,  if  the  Rights  of  Common,  of  Election  to  ParVament,  and 
other  Rights  of  500  innocent  Perfons  were  to  lie  at  the  Mercy  of 
Some  of  their  Members  only. 

Therefore  Judgment  muft  be  for  the  Plaintiffs. 

Mr.  Juftice  Yates   concurred,  "  that   the   Corporation 
*'  could  not  be  dillolved,  by  a  Judgment  agmid  Individua/s." 

*V.  4Mod.       A  Diftindion  was  made,  in  Sir  James  Smith's  Cafe,*  between 
5S.  und  I      ^  Tudg-ment  affainfl:  the  Corporation  it  Self,  and  a  Tudp-ment  aeainft 
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?o  281.         particular  Members  or  it. 

Colchejler  is  a  Burrough  by  Trefcription:  And  they  are  after- 
wards incorporated  by  fuch  and  fuch  Names,  G?f  j  and  Officers 
given  to  them.  But  the  Removal  of  their  Officers  can  not  extin- 
guifli  their  Rig'ats  :  No  more  can  the  Change  of  their  Name ;  as 
it  is  laid  down  in  Luttrel's  Cafe  4  Co.  87.  b.  expreffly. 

As  to  the  Debt  now  demanded — The  Scarborough  Cafe  in 
3  Lev.  2-?7,  238.  is  very  applicable.  There,  the  Name  in  which 
the  Action  was  brought  was  the  Jieiv  Name. 

In  I  Lutw.  508,  Knight  et  Ux.  v.  Corporation  of  Wells,  where 
the  Corporation  were  fued  by  their  old  Name,  tlie  Objedtion  was 
made  to  the  ATizw^  only ;   None  at  all,   to  the  Aciion. 

As  to  the  retaining  Rights  of  Common  and  other  Rights — He 
mentioned  the  Cafe  of  Mellor  v.  Spateman,  in  i  Saund.  343. 
Where  it  was  agreed  "  that  a  Corporation,  by  the  Change  or 
"  Alteration  of  the  Name  of  the  Corporation,  does  not  lofe  their 
*'  Franchifes."  odt  , 

Old  Rights  mufl  remain  :  It  would  be  very  unreafonable,  if  it 
ftiould  be  otherwife. 

Mr.  Juftice  Aston  declared  his  Concurrence;  and  that 
He  founded  it  upon  4  Co.  87.  Luttrefs  Cafe,  and  H.iddock's 
Cal'c,  in   i  Ventr.  355.  and  Raymond  ^iq. 


Eafler  Term  6  Geo.  5.  B.  R.  1873 


As  to  the  Statute  of  1 1  G.  i.  c,  4. — The  Intent  of  it  was  not 
to  confider  luch  Corporations  as  dilTolved,  and  to  grant  them  new 
Powers,  or,  as  it  were,  new  Charters,  as  Bodies  diffolved ;  but 
to  revive  their  A5iivity,  and  put  them  again  in  Motion, 

Though  a  new  Charter  fhould  grant  new  Rights,  or  a  neiD 
Natne,  yet  the  Acceptance  of  it  does  not  dellroy  the  Jhr/ner  Rights 
Privileges  or  Franchiles  of  the  Corporation  :  But  the  Corpo- 
ration may  ufe  and  enjoy  them,  as  they  did  before."  This  is  ex- 
prefly  laid  down  in  4  Co.  86,  Luttrefs  Cafe,  and  in  Haddock's 
Cafe,  Rayjn.  439. 

It  has  formerly  been  doubted,  *'  in  which  of  the  Names  the 
*'  Action  fliould  be  brought :  But  of  late,  the  new  Name  has 
been  thought  the  mofl  proper  to  be  ufed. 

He  was  therefore  of  Opinion  with  Lord  Mansfield  ■^W'^  the  Refl 
of  the  Court,  That  in  the  prefent  Cafe,  the  Corpcr;ition  was  not 
dillolved  ;  and  that  the  Judgment  ought  to  be  for  the  Plain  tiiTs. 

Mr.  Juftice  Wilmot — In  thofe  Cafes  of  Non-Eledlons 
upon  the  fixed  Day,  before  1 1  G.  i.  <r.  4,  the  Corporation  having 
llipt  their  Day  or  Time  of  Ele-dion,  the  Nomination  remained 
in  the  Crown  :  So  that  that  was  juft  the  fame  Cafe  then,  as  this 
is  now. 


I 


Rule — (by  the  unanimous  Opinion  of  the  Court)  That  the 
PosTEA  be  delivered  to  the  Plaintiffs. 


ChavT  vejfins  Peter  Calmcl    Ffo:  Momiay.Ji 

•'  ^  April  1766. 

SI  R  Fletcher  Norton   fhew^d   Caufe   again  ll  a  Prohibition  to 
the  Confiitorial  Court  of  the  Bifhop  o\  Exeter,  to  ilay  their 
Proceeding  in  a  Caufe  inftituted  there,  for  Subdudtion  of  Tithes. 

The  Short  of  the  Cafe  was  (as  it  appeared  to  the  Court)  That 
Calmel,  the  Impropriator,  had  employed  One  Finnimore  as  his 
Agent,  to  collcift  and  compound  for  Tithes.  The  Plaintiff  in 
Prohibition  {Chave,  the  Occupier,)  had  agreed  with  Finnin/ore, 
after  the  Corn  was  cut  and  ready  to  be  houfed,  for  5  /.  Where- 
upon He  houfed  his  whole  Crop,  without  letting  out  the  Tithes. 
Chave's  Agreement  with  Finnimore  was  only  by  Parol.  The  Im- 
propriator libelled  in  the  Ecclefiallical  Court  againft  Chave,  for 
not  letting  out  his  Tithes.  The  Defendant  below,  [Chave,  the 
Occupier)  tendered  the  5/;  and  offered  a  Plea  '*  that  He  had 

""pur- 
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*'  purchafed  the  Tithes,  for  five  Pounds."     The  Ecclefiaflical 
Court  rejeBed  this  Plea. 

Mr.  Thurlow  and  Mr.  Dunning  were  for  the  Rule. 

The  only  Queftion  was  "  Whether  this  was  Matter  of  ^/>?«/, 
*'  or  of  Prohibition." 

The  Court  were  unanimous  in  the  latter  Opinion.  And 
They  founded  it  upon  this  Rejeftion  of  the  Plea  being  a  Gra- 
vamen irreparabile ;  and  upon  an  Apprehenfion  "  that  the  Ec- 
*'  clefiaftical  Court  muft  have  grounded  their  Rejeftion  upon  a 
"  fuppofed  Difference  between  their  Law  and  Ours";  that  is  to 
fay.  They  took  it  for  granted,  that  the  Ecclefiaftical  Court  were 
of  Opinion,  agreeable  to  what  is  laid  down  by  their  Favourite- 

fV.Noy  19. Writer,  Gib/on  (who  takes  it  from  a  Note  in  Noy ,-|-)  "That 

aifcTnJ      "  ^"  Agreement  with  the  ylgent  of  a  Proprietor  of  Tithes  will 

Veneris  48.   *'  not  bind  the  Proprietor":   Whereas,  by  our  Law,  and  in  com- 

Sed  qu.         nion  Senfe  and  common  Juftice,  a  Compofition  by  the  Occupier 

with  the  Ageut  of  the  Proprietor  does  bind  and  ought  to  bin,d  his 

Principal. 

Indeed,  where  the  Ecclefiaftlcal  Court  have  Jurifdidion,  and 
proceed  therein  according  to  their  Law,  where  it  does  7iot  differ 
from  Ours,  the  Rejedion  of  a  Plea  would  be  Matter  oi  Appeal. 

Put  where  the  Ecclefiaftical  Law  differs  from  the  Common 
Law;  and  the  Ecclefiaflical  Court  would  require  greater  Proof 
from  the  Defendant  below,  than  the  Common  Law  requires  ;  or 
would  eflecm  an  Agreement  7iot  to  bind  the  Lripropriator,  which 
at  Common  Law  would  bind  him  ;  there  an  Appeal  could  be  of 
no  Service  to  the  Defendant  in  the  Ecclefiaflical  Court;  Becaufe 
the  fuperior  Ecclefiaflical  Court  would  equally  adhere  to  their  oicn 
Law,  as  the  inferior  Ecclefiaflical  Court  had  done  ;  and  would 
determine  alike,  as  being  guided  by  t\\ej'ame  Principle  of  Deter- 
mination. 

Therefore,  as  the  Judges  of  this  Court  fuppofed  that  in  the 
prefcnt  Cafe  the  Judge  of  the  Confiffory  Court  rejefted  the  Plea 
hecauje  He  thought  the  Agreement  with  the  Agent  not  binding 
upon  Mr.  Calmel  the  Principal,  which  at  Common  Law  did  bind 
him.  They  held  this  to  be  Matter  of  Prohibition,  and  not  of 
Appeal. 

And  though  it  had  been  obferved  "  that  Tithes  lie  in  Grant  " 
yet  They  had  no  Doubt  that  the  Occupier  mi^ht,  with  filHicient 
Propriety,   be  faid  to  have  purchased  thcfo  Tithes,  notwith- 

i  flandinj^ 
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Handir.g  the  Contracfl  was  only  by  Parol,  For,  whatever  might 
have  been  objedied  to  its  not  being  by  Deed,  if  this  Corn  had 
been  ftanding ;  or  if  it  had  been  a  Sale  by  the  Proprietor  of  the 
Tithes  to  a  third  Peribn ;  yet  the  pfifent  Cafe  is  by  no  Means 
liable  to  fuch  an  Objetlion  :  For  the  Corn  was  hi^^t  fevered  from 
the  Ground,  and  ready  to  he  .houfed  ;  And  it  was  not  a  Sale  of 
the  Tithes  by  the  Proprietor  to  a  Stranger,  but  a  Compofition  be- 
tween the  Proprietor  and  Occupier,  pro  hac  'vice  tantum. 

Rule  for  Prohibition  made  abfolute. 


Dr.  Bettefvvorth  vej'jus  Hugh  Parker  Beli  Efq; 

MR.  Serjeant  llljitaker  had  moved  to  fet  afide  a  Habeas  Cor- 
pus cum  Caufa,  ad  faciendum  et  recipiendum  ^c,  direfted  to 
the  Goaler  of  Ailefbury,  returnable  before  the  Chief  "Jiijlice,  im^ 
mediat:,        .  . 

His  ifl  Obiedtion  was  That  fuch  a  Writ  can  not  he  made  re- 
turnable  immediat'.,  nor  before  the  Chief  fujllce :  For  by  a  Rule 
made  in    1654,*  ISo  Habeas  Corpus  ad  faciendum  et  recipiendum  *  '^^e.n  k 
&c,  can  be  returnable  but  in  Court,  and  at  a  Day  in  Term;  ex-  ''"i\^J^"'^» 
ccpt  in  London  and  Middlejex,  Term  1654. 

S-ftion  7. 
♦'  That  a  Hahea  Corpus  cum  Caufa  aJ  SatiifacUndum  et  recipiendum.,   direfted  to  any  SheritTotlier  than 
■"  London  or  Middlefcx,  not  to  be   retuniablt;  immediate,  or  in  the  Vacatioii-timr,   but  at  a  Day  certain, 
"  in  Court,  in  the  Term  ;  unlefs  it  be  to  deliver  over  to  Prifon,  in  Difcharge  of  his  Bail," 

2d  Objedlion.   It  is  contrary   to  the  Statute  of  4,  5  JV.  &  M. 
c.  21,  "tor  delivering  Declarations  to  Prifoners":-)-  For  they  have  i  Thi^  A.-t 
already  declared  again ll  him  in  Cufody  of  the  Sherijf' of  Buc/;s.       ^>.  ~^^.'l 

to  declare 

'  Sir  Fletcher  Norton  now  fiiewed  Caufe.  agaiml  Pr;^)- 

ncrs  in  Cnf- 


nl:.   This  Writ  iflued  in  Term:   It  is  teiled  the  i  [  th  oi  Febru- G 


tody  of 


:io!ers  ;    ai» 


I  it  is  and  outjht  to  he  retnr-nable  immediat c  ^   which  only  l"<^S'«g  "  '" 
tiiin  due  and  coirjeniait  Time.  ,,  -,_,i^/C|i,~- 


ary :   And 
means  with 

"  or  other 

2dly-  By  4,  5  JV.  &  M.  c.2u  the  Plaintiff  may  declare  againft"  ['jf^p'^;^? 
a  Peribn  in  Cu'.lody  of  the  Sheriff':  And  We  have  done  fo.     But 
it  does  not  follow,  that  We  can  not  afterwards  remove  liim. 


net  11 


That  A(fl  was  made  in  Eafe  and  for  tlie  Benefit  of  Plaintiffs : 
And  fo  the  Preamble  exprellly  declares.  It  only  permits  the 
Plaintiff  to  charge  the  Defendant  in  Cultodv  of  the  Sheriff:  It 
does  not  hinder  from  removin?  him  afterwards. 

Part  VI.  V«l.  III.  8  A  This 
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This  is  a  mere  Matter  of  Pra5lice :  And  the  Pradlice  is  agree- 
a*ble  to  what  is  here  done. 

■  '.i\     '•: 

■  'Mr:  Serjeant  Whitaker,  in  Reply — ifl:.  As  to  being  tej1ed^'\\\\\x\ 
the  Term — It  is  neceffary  that  every  Writ  fhould  be  lb.  But  it 
was  not  delivered  till  the  3d  of  March.  It  muft  be  returnable  at 
a  Day  in  Term. 

adly.  j4fier  charging  him  with  a  Declaration  in  Cuftody  of  the 
Sheriff  of  Bucks,  they  can  not  remove  him  by  Habeas  Corpus, 
till  after  'Judgment. 

Mr.  Juftice  Wilmot — There  is  no  Foundation  for  fet- 
ting  this  Writ  afide.  It  is  tefted  i7i  Term :  Which  it  ought 
to  be. 

The  Rule  is  an  old  Rule  made  in  1654;  and  feems  to  have 
gone  in  Defuetudinem.  It  was  made  long  before  the  Ad  of  4,  5 
/'A'.  ^  M.  And  that  Aft  only  gives  the  Plaintiff  Leave  to  declare 
againft  Him  in  Cuftody  of  the  Sheriff:  It  does  not  take  away  the 
Plaintiff's  Common  Law-Right  "  to  remove  Him-"  He  has 
a  prior  Right  to  it  :  And  the  Aft  leaves  Him,  as  it  found  Him, 
in  that  refpedl. 

Mr.  Juftice  Yates  concurred. 

The  Rule  made  in  1654  does  not  apply,  finge  the  Statute  of 
4,  5  fV.  &  M.  which  takes  away  the  Reajon  of  it.  It  does  not 
itand  in  the  Way  of  this  Habeas  Corpus,  now.  And  even  under 
that  Rule,  there  is  an  Exception  where  it  is  to  deliver  over  to 
Prifon  in  Dilcharge  of  Bail. 


o^ 


2dly.  The  Plaintiff  has  a  Right  to  change  the  Cuftody  of  the 
Defendant  into  that  of  the  proper  Orficcr  of  this  Court. 

I  am  of  Opinion  it  is  right. 

Mr.  Juftice  Aston  concurred. 

I  ft.  The  old  Rule  feems  to  have  been  totally  difufed. 

2dly.  That  A61  of  4,  5  W.  &  M.  leaves  the  Plaintiff  as  it  found 
Him.  He  is  not  precluded,  by  having  charged  him  with  a  De- 
claration, in  Cuftody  of  the  Sherijf,  from  afterwards  removing 
him  into  the  Cutlody  of  the  Otiicer  of  this  Court.  ,. 

Per 
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Per  Cur— 


Motion  denied  :  And  the  De- 
fendant committed  to  the  Cuf- 
tody  of  the  Marflial. 


Rex  verfus  Inhabitants  of  Jngleton.  Saturday,  i6 

April  1766. 

See   this  Cafe  abridged,  in  the  Tuble  ;  and  at  large  in  the 
Quarto-Edition    of    my   Settlement-Cases,     N'^.    ito 
Pa.  560. 


Rex   verfus    The  Redor  of  St.  Anne's  (Soho.)        Monday.  23 

^  April  i;66. 

SI  R  Fletcher  Norton,  on  Behalf  of  Dr.  Jack/on,  fliewed  Caufe 
againft  a  Mandamus  prayed  to  be  direfted  to  the  Rector  of  St. 
Anne's  within  the  Liberty  of  Wejimtnjler,  requiring  Him  to  no- 
minate and  appoint  a  P arijl:>-Clerk  for  the  faid  Parifh,  according 
to  the  Form  of  a  *  Statute  in  fuch  Cafe  made  and  provided ;  in  *  A  pnVate 
the  room  of Pyizyot  deceafed.  Ad  of  Parll, 

ament,  temp. 
Car.  2 

He  faid.  Dr.  Jack/on  had   been   already    nominated   and  ap- 
pointed by  theRedor,  (Dr.  Samuel  Squire,  Bishop  of  St.  Davids.) 

**"  Mr.  Serjeant  Glynn,  contra,  objeded  That  Dr.  Jack/on  was 
nominated  by  the  Rector,  only:  Whereas  by  the  Ad  of  Parli- 
ament, the  Confent  of  the  Veflry  is  neceflary  to  confirm  the  Rec- 
tor's Nomination  or  Appointment;  which  Confent  and  Approba- 
tion of  the  Parifh  has  not  been  given. 

Therefore  it  is  no  Election,  or  effcdual  Nomination,  or  regular 
Appointment  of  Dr.  "Jackfon. 

The  Fad  appeared  to  be  thus — Notice  was  given  to  the  Parifh, 
"  to  meet  on  the  5th  oi  December,  to  receive  the  Redor's  No- 
"  mination."  The  Claule  in  the  Ad  was  read  at  that  Mcetin"-; 
which  Claufe  impowers  the  Redor  to  nominate.  Then  his  No- 
mination (under  Hand  and  Seal)  was  read.  Eightv-nine  of  the 
principal  Inhabitants  figned  their  Approbation.  ISonc  Jif'nteJ, 
tx'preflly :  But  Some  of  the  Parifhioners  demanded  a  Poll,  on  Be- 
half of  One  Mr.  MooRE.     The  Church- wardens  refufed  to  take 

any 
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any  Poll;  alledging  that  there  was  no  EleSiion,  and  therefore  could 
be  no  Poll  for  Him  as  a  Ca?ididate. 

The  Court  held  this  to  be  no  Dissent  to  theRecfors 
NominatiGJi  of  Dr.  Jackjon.  It  was  an  Attempt  to  put  up  ano- 
ther for  Eledion  ;  foppojtng  "  that  they  had  a  Right  to  elect"; 
which,  in  Fad,  they  had?tot.  This  was  a  Mijiakc:  And  this  De- 
mand of  a  Poll  was  all  nugatory  and  void.  It  was  }io  Dissent  to 
the  Nomination  of  Dr.  Jackjbn.  If  a  Poll  had  been  taken,  it 
does  not  appear  that  Dr.  "Jackfoii^  Nomination  '■joouhl  have  been 
dijj'ented  to.  If  the  Majority  were  really  dillcntient,  they  Should 
have  DECLARED  their  DiJ'ent.  But  what  was  lierc  done,  was 
All  loft  and  thrown  away :  It  had  no  more  Effedl,  than  if  they 
had  gone  away  without  giving  cither  AiTent  or  Liflcnt. 

Therefore  there  is  in  the  prefent  Cafe  no  Right  that  is  worth 
trying :  And  confequently,  it  would  anfwer  no  Purpofe  *'  to  put, 
"  the  Parifli  to  any  further  Charge."  .",••■ 'A 

Let  the  Rule  be  discharged. 

Tfiefday,  27 

'^^"  '"^   *  Poftlcthwaite  ve?jus  Parkcs. 

TH  I  S  was  an  Adion  of  Trefpafs  Vi  et  Armis,  for  an  AlTauTt 
upon  the  Plaintiff's  Daughter,  and  getting  Her  loith   'hild: 
And  the  Declaration  concluded  with  2.  per  quod  Servitium  amijit. 

It  was  tried  before   Mr.  Juftice  Bathurjl;  and  a  Verdidl  was 
•     given  for  the  Plaintiff  on  the  fecond  Count,  and  40  j.  Damages. 

A  Special  Cafe  was  ffated,  to  thisEffed — The  Plaintiff's  Daugh- 
ter, being  23  Years  of  Age,  hired  Herfelf  to  One  Saul,  as  a  Ser- 
vant ;  and  went  to  live  with  Saulhcv  Mafter,  and  ferved  flim  fome 
Time.  During  her  Service,  She  was  gotten  with  Child,  by  the 
Defendant;  and  beconjing  big  with  Child,  and  unable  thereby  to 
perform  her  Service  as  She  was  ufed  and  ought  tr,  do.  She  was 
difcharged  by  Saulhtv  Mailer,  who  paid  Her  her  \^'ngcs  in  Pro- 
portion to  the  Service  She  had  already  done  Him  ;  and  the  Plain- 
tiff her  Father  received  Her,  when  no  One  elfe  would,  and  lodged 
and  boarded  Her  in  his  lioufe.  She  was  there  delivered  of  a  Male 
Baltard-Child,  in  November  following:  And  the  i'laintiff,  her 
Father,  maintained  Ker  in  her  lying-in,  at  his  own  Expence. 

The  Queftlon  which  arofe  at  the  Trial,  and  which  was  referved 
for  the  Opinion  of  this  Court,  is,  "  Whether  the  Plaintiff  caa 
"  maintain  this  Adion." 

i  ■  Mr. 
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Mr.  Davenport,    for  the  Plaintiff,  endeavoured  to  fliew  that 
He  could. 

The  ifl  Queftion  is  "  Whether  the  Father  and  Daughter  caa 
*'  be  conlidered  as  Majier  and  Servant,"    '  '   lori: 

2d  Queftion   "  Whether  her  Jge  makes  any  Difference  in  the 
"  Cafe";  as  She  was  z/jSiiwv/j- o/' 2 1 ;  viz,  23  Years  of  Age. 

Firft— The  Adlion  is  maintainable  by  the  Ftifbcr,  upo'n  the 
Foot  of  being  her  Mafter ;  as  he  has  alledged  '*  per  quod  Servi- 
*'  tium  amifit."  He  agreed,  that  no  Aftion  would  lie,  but  by 
Reafon  of  the  Lofs  of  her  Service.  So  are  the  Cafes  in  i  BuJJlr, 
373.  •  2  Lutiv.  1497.  I  ^'^-  R^P-  393'  394-  Cro.  Eliz.  769, 
770.  Barham  v.  Dejitiis.  Sir  T.  Raym.  259,  Hmif  v.  Wotton,  '^i 
C.  2.  in  Scacc.  Style  398.  Norton  and  Jqjbn:  Which  i^  cited'in 
Raymond  260.  and  was  an  Adion  for  breaking  and  entering  the 
Plaintiff  j'^^;2's  Houfe,  and  affaulting  his  Daughter,  and  getting 
Her  with  Child  of  a  Baftard,  per  quod  Seivitium  amijit.  Roll, 
Ch.  J.  thought  that  the  Father  might  have  an  Adlion  for  the  Lofs 
of  her  Service  cauled  by  this.*  So  Bro.  Abr.  Title  Trefpafs,  pl.'RolHiieA- 
442.  and  Riifell  v.  Come,  m  2  Ld.  Rayni.  1032.  and  6  Mod.  127.''  ^^^ ''  "  * 
S.  C.  prove  that  it  is  neceffary  to  fay  "per  quod Servitiiim  am! fit. "'^^  cTr^anH 


But  per  Holt 


r  Holt — "No  Adion  lies  for  aflaulting  and  getting  a  Daugh-"  fit  to  be 
ter  with  Child  :   But  if  He  that  has  done  it,  enters  his  Houfe, '1  "1",^^^^^^^ 
and  Affaults  his  Daughter  and  gets  Her  with  Child,  He  may  bring^'ur 


I  Sid.  225,   Sippora  v.  Bafet,  (hews,  in  what  Cafes  Damages  may 
be  given,  and  Evidence  allowed,  for  alia  enormia. 

Said,  the  Majler,  here  fuftained  no  Damage:  For  He  difcharged 
Her  affoon  as  She  became  nnferviceable  to  Him ;  and  paid  Her 
her  Wages  only  in  Proportion  to  her  pad  Service. 

The  Father  may  juftify  an  Adion  for  a.  Battery  brought  againft 
Him  by  One  who  was  affaulting  his  Child,  i  Bacon's  Abridg- 
ment, 155.  Letter  C.  A  Father  has  an  Interest  in  all  his  Chil- 
dren :  He  had  a  Writ  quare  Filium  et  Heredem  rapuit.  He  muft 
provide  for  them  ;  and  ought  to  receive  Comfort  from  them  : 
And  if  any  take  them  from  Him,  he  ought  to  haye  a  Remedy  for 
thelnjury.f  ; "  t  V.  Cro. 

El.z.  770. 

Here,  a  Daughter  goes  out  to  Service,  within  three  Miles  of 
her  Father's  Houfe :   She  is  gotten  with  Child,  difcharged,  and 
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returned  upon  her  Father,  helplefs  and  unable,  in  that  Condition, 
to  niaintain  Herfelf.  He  is  obliged  by  43  Eliz.  c.  2,  to  main- 
tain Her;  and  did  lb  from  the  Necefiity  of  the  Thing.  There- 
fore, from  the  Confequential  Damage,  an  Adion  is  maintainable 
by  her  Father,  in  whofe  Houfe  She  refided.;  and  where  She  muft, 
in  this  Cale,  be  confidered  as  a  Servant. 

:,,  ?d  Point — Her  being  23   Teat^s  of  Jige  makes  no  Difference. 
This  young  Woman's  Mafter  could  not  bring  an  Adtion  againfl: 
this  Defendant :   No-Body   but  the  Father  could  fue.     And  the   | 
Damage  is  the  .fame  to  Him  whether  She  be  over  or  under  21.         " 

He  argued,  that  this  Cafe  could  not  be  confidered  upon  the 
Foot  of  Emancipation  ;  and  concluded  with  praying  Judgment 
for  the  Plaintiff. 

■     Mr.  Wallace t  contra,  for  the  Defendant. 

The  Foundation  of  Adions  of  this  Kind  has  been  the  Lofs  of 
Service. 

■    ,d  -/i 

The  Father's  Intereft  in  the  Child,  whatever  it  might  have 
been  during  Infancy,  eeafes  at  the  Child's  Coming  tq'^the  Age 
of  2 1  . 

Many  Injuries  may  be  done  to  a  Child,  which  are  not  the  Sub- 
jedts  of  Adions  by  the  Father. 

Indeed  an  Adion  will  lie  by  a  Pather,  for  taking  away  his  Son, 
or  his  Daughter.  F.N.B.  3d  Edit.  pa.  260.  And  the  Father 
■has  an  Interell  in  his  Heir.     Radclijf'e's  Cafe,  Plowd.  267.  b. 

But  an  Adion  will  not  lie  by  the  Father  for  dcbaiicbvjg  his 
Daughter.  So  was  Holt\  Opinion,  in  2  Ld.  Raym.  1032,  Rufcll 
V.  Lome. 

If  the  Father  maintains  the  Daughter  in  his  own  .Houfe,  He  is 
intitled  to  her  Service,  and  may  maintain  an  Adion  for  the  Lois 
of  her  Service.  But  here.  She  was  hired  out  to  Service  in  ano- 
ther Mans  Houfe. 

As  to  the  Father's  bcincj  obliged  to  maintain  Her — Such  an  Ob- 
ligation   can  arife   only  from   ^i,  Eliz.  c.  2.      But  here  it  is  not 
Aated,  either  that  She  was  unable  to  maintain  Herfelf^  or  that  the 
Pather  was  able  to  niaiTUain  Her. 
1 

3f 
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If  She  had  been  under  Age,  and  tindtrhei-  Fathers  Roof,  T^ 

would  agree  that  He  had  been  intitled  to  an  Adtion  as  for  tbfe 

Lois  of  Service.  "^'0  \h  -itmo-v?.  ..-^lo^ 

Mum  3fi. 

.Bnrham  v.  Dennis,  in'Cro.  Eliz.  769,770,  was  not  determined: 
But  three  Judges,  l^Anderfon,  Walmejley,  znA  KingmilJ  held  "  that 
«*  the  Father  (hall  not  have  an  A&ion  for  the  Taking  of  any  of 
"  his  Children  which  is  not  his  Heir."  \ 

Cro.  Eliz.   e^^.  Gray  v.  Jefferies :    "  Trefpafs  for  beating  the 
*'  Son,  lieth  not  for  the  Father." 

The  Infancy  was  the  Ground  of  the  Aftion  in  Raym.  259,  Hunt 
V.  Wotton:  The  Son  was  an  Infant  under  the  Age  of  Dilcretion. 

They  can  produce  no  Injiance,  no  Precedent  of  fuch  an  A6tion 
as  thisis.:   And  their  Principle  will  not  hold;   becaufe  it  depends 
.'upon  the.Lc/}  of  Service,  (which  was  not  the  prefeiit  Cafe.) 

N.  B.  It  appeared  that  the  Parties  were  Poa?\ 

The  Court  propofed  a  Compromife;  which  was  ac- 
cepted :  It  was — "  That  All  Proceedings  be  flayed,  without  Cofts 
"  on  either  Side." 

■Rule,  by  Confent,  accordingly. 

Lord  Mansfield,  addreffing  Himfelf  to  Mr.  Wallace, 
/aid  to  Him — "  It  is  not  upon  any  Doubt,  in  Point  of  Law, 
*'  that  I  propofe  this  Compromife":  Meaning  (I  fuppofe)  that 
•He  was  clear  with  Mr.  Wallace,  "  that  this  Action  could  not  be 
"  maintainedo"  And  on  this  Suppofition,  I  have  ventured  to  re- 
-port  it,  though  it  was  not  determined  iudicially  and  in  Form. 
However,  There  can  be  no  Doubt,  but  that  the  Court  were  All 
of  Opinion  "  that  the  Action  could  7iot  be  maintained:"  And, 
therefore,  in  Compaflion  to  the  Plaintiff,  whofe  Daughter  had 
been  injured  by  the  Defendant,  they  wiihed  to  fave  Him  from 
•■x\\t  Payment  of  Cofls. 


Rofe  e\  dimifT.  Verc  et  al.  verfus  Hill. 

ON  the  Trial  of  this  Caufe  at  Coventry  AfTizes,  on  26th 
March  1766,  It  appeared  that  'Thomas  Hill,  the  Father  61" 
the  Defendant,  being  feifed  in  Fee  of  the  Premiifes  in  Quellion, 
■upon  the  9th  oi  July  1754,   duly  made  his  Will  in  fuch  Manner 

as 
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as  by  Law  is  required  for  devifing  Real  Eftates ;  and  thereby  de- 
viled as  follows ;  W^.     **  I  Will  that  my  jiifi.  Debts  and  Funeral 
"  Charges  and  Expences  which  I  fliall  juilly  owe  at  the  Time  of 
•'  my  Deceafe,  be,  in  the  iirft  Place,  paid  by  my  Executors  herein  ' 
*'  after  named:   And  as  to  my  Eftate  both  Real  and  Perfonal,   I 
**  difpofe  thereof  as  follows  -  P'irft,  I  give  and  devife  AH  that  my 
*'   Meffuage  &c,  (being  the  Premiires  in  Qneftion,  and  the  whole 
"  Eltate  of  which  He  was  feifed,)   Alfo  all  other  my  Mefiuages 
•*  Lands  Tenements  and  Hereditaments  in  the  faid  City  ox  Co- 
"  ventry  or  elfewhcre,  unto  which  I  am  in  any  wife  intitled,  unto 
"  my  dear  Wife  Mary,  for  and  during  the  Term  of  her  natural 
*•  Life ;  and  from  and  after  her  Deceafe,  I  give  and  deviie  the 
"  fame  Premilles,  every  or  any  Part  thereof,   to  and  to  the  Ufe 
"  oi  Aiinfy  -Thomas,  Mary,  William  and  Nathaniel  my  Sons  and 
'.'  Daughters,  and  the   Survivors  and  Survivor  of  them,  and  the 
"  Executors  and  Adminiftrators  of  fuch  Survivor,  6'/6izr^<2«rf'^^^;-^ 
"  alike,  as  'Tenajits  in  Common,  and  not  as  Joint-tenants;  charge- 
*'  able  with  the  Mortgage  or  Incumbrance  already  made  by  me, 
*•  of  the  lame  Premifles  or  fome  Part  thereof,   to  Mrs.  Tardley  of 
"  the  faid  City  of  C(Ji;^«/ry,   for   the  Sum  of  loo/.   and  Intered, 
■*•  And  as  to  for  and  concerning  All  the  Refi:  and  Refidue  of  my 
*•  Goods,  Chattels,  ready  Money,   Debts  and  Securities  for  Mo- 
•*  ney,  Plate,  Houlhold-Goods,   Utenfils  in  my  Trade  or  Bufi- 
<*  nefs,  and  all  other  my  Perfonal  Eftate  whatfoever  and  where- 
"  foever,  and  of  what  Nature  Kind  or  Qnility  the  fame  are,  and 
"  not  otherwife   by  this  my  Will   given   and  difpofed  of,   I  give 
♦'  and  bequeath  the  fame  and  every  Part  thereof  unto  Anne,  Tho- 
•'  mas,  Mary,  William  and  Nathaniel,  my  Sons  and  Daughters, 
"  and  the  Survivors  and  Survivor  of  them,  and  the  Executors  and 
*'  Adminiilrators  of  fuch  Survivor,   Share  and  Share  alike,  as  Te- 
"  nants  in  Common,  and  not  as  Joint-tenants.      And  I  confti- 
•'  tute  my  faid  dear  Wife,  my  Daughter  Anne,  my  Son  Thomas, 
"  and  my  Daughter  Mary,  Executors  of  this  my  laft  Will  and 
"  Teftament." 

That  foon  after  making  this  Will,  viz.  in  Atigujl  following, 
the  'I  ertator  died,  without  having  revoked  or  altered  the  fame, 
feifed  of  the  Premilfes  in  Quellion.  That  on  his  Death,  Mary 
his  Widow,  who  furvived  him,  entered  and  enjoyed  the  PremifTes 
during  her  Life.  And  that  his  faid  Sons  and  Daughters  all  fur- 
vived Him. 

That  his  faid  Daughter  v^^/zi?  married  Richard  Burbery ;  and 
died  inteftate,  the  19th  o^  November  ly^g,  without  liTue. 

That  his  faid  Daughter  Mary  was  never  married  i  and  died  ia 
September  1764,  inteltate. 

That 
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That  Mary,  the  Teftator's  Widow,  died  in  Oclohcr  1764 :  And 
his  faid  Son  William  died  inteftate  the  20th  of  January  1765 ;  and 
ivas  never  married. 

That  the  faid  1'homas  Hill,  the  eldeft  Son  and  Heir  of  the  I'^io 
Teftator  'Thomas  Hill,  immediately  upon  the  Deceafe  of  his  Mo- 
ther Mafy,  entered  upon  and  took  PoiTelllon  of  the  faid  Rremiiles; 
and  afterwards,  inz.  on  the  9th  oi  Fchruary  1765,  by  Indentures 
of  Leafe  and  P^eleafe  dated  8th  and  9th  February  1765,  made  be- 
tween Himfelf  of  the  one  Part  and  the  faid  George  Lilley  (One 
of  the  LefTors  of  the  Plai-ntiff)  of  the  other  Part,  Conveyed  One 
undivided  Moiety  or  full  Half  Part,  undivided,  of  and  in  all  the 
Premifll'S  in  Qiieftion,  to  and  to  the  Uie  of  the  faid  George  Lil- 
hy  his  Heirs  and  Afiigns  for  ever;  lubjed  to  Redemption  on  Pay- 
ment of  340/.  and  Intereft,  to  the  fiid  Lilley,  op  the  9th  Augujl 
then  next  enfuing. 

That  the  did  Thomas  Hill,  the  Mortgagor,  died  in  May  17&5; 
leaving  tlie  Defendant  Nathaniel  (who  was  the  youngeil  Child 
of  the  Teftator  Thomas  Hill)  his  Brother  and  Heir;  who,  on  his 
fiid  Brother's  Death,  took  Poffedion,  and  has  ever  lince  been  in 
Pofieffion,  of  all  the  Real  Eftate  devifed  by  his  late  Father  as 
aforefaid ;  claiming  the  Whole  thereof,  and  infilling  "  that  under 
"  and  by  Virtue  of  the  faid  Will,  He  is  intitled  to  the  Whole 
""  thereof,  as  being  the  Survivor  of  all  his  faid  Brothers  and 
"  Sifters."  It  alfo  appeared,  that  the  Mortgage  referred  to  in 
the  Teftator's  faid  Will  was  a  Term  for  Years,  which  has  fincc 
been  fatisfied,  and  by  Afiignment  vefted  in  the  faid  'James  Fere 
and  Dorcas  Tardley,  LefTors. of  the  Plaintiff:  And  it  was  agreed 
by  all  Parties  in  this  Caufe,  ♦*  that  the  faid  Term  fhould  not  be 
"  fet  up,  but  be  confidered  as  furrendered  or  otherwife  deter- 
■"  mined;"  and  "  that  Nothing  (hould  be  infitled  on  by  or  be- 
"  tween  the  Parties  on  either  iSide,  but  the  true  Conftrudion  and 
■"  legal  Ooeration  of  the  fiid  Teftator's  Will,  as  to  ''i>.hat  E/lates 
**  thereby  pqffed  to  his  Children  relpedivcly,' 

It  further  appeared,  that  the  faid  George  Lilley  was  unpaid  his 
faid  Mortgage-Money;  and  that  this  Ejedment  was  brought  to 
recover  a  Moiety  or  Half  Part,  undivided,  of  and  in  the  Premiftes 
in  Qneftion  ;  to  which  the  faid  George  Lilley  fet  up  a  Title  un- 
der and  by  Virtue  of  the  abovementioned  Indentures  of  Leafe  and 
Rclsafe  :  But  the  Defendant  infifted,  that  by  his  late  Father's  (aid 
Will,  He,  as furviving  Devifee,  had  a  Right  to  All  the  faid  Pre- 
.miftes,  on  the  Death  of  his  faid  Brother  Thomas,  notwithftanding 
ihe  faid  Indentures.  . 

Part  IV.  Vol.  Ill,  8C  By 
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By  Confent  of  the  Counfel  on    both   Sides,  The  Jury  in  this 
•  Cauie  gave  a  Verdid:  for  the  Plaintiff;  fubjed  to  the  Opinion  of 
the  Court  of  Kings  Bench  upon  the  following  Queflion  ;  viz. 

:.'^  What  EJlate  palled  from  the  faid  Thomas  Hill,  the 
"^'  ■Eldeft  Son  and  Heir  of  the  faid  Teftator  Thomas  Hill,  to  the 
"  fdd  George  LilJcy,  by  the  faid  Indentures  of  the  8th  and 
**  9th  of  February  1765,  in  any  and  what  Part  of  the  Preiniffes 
"  in  queftion  :  And  whether  the  Plaintiff  is  intitled  to  recover 
"  any  and  -what  Part  thereof  in  this  Ejedlment." 

Mr.  Wheeler,  for  the  Plaintiff,  argued  that  the  Leffor  of  the 
Plaintiff  was  intitled  to  recover  a  A/wV/y  of  the  Eflate :  For,  it 
was  either  a  Tenancy  in  Common  in  Fee,  in  the  five  Children  of 
the  Teftator;  Or,  it  was  a  Tenancy  in  Common  for  L//i-,  and 
the  Reverfion  in  Fee  remained  in  the  Teflator,  and  Three  Parts 
of  that  Reverfion  in  Fee  defccnded  upon  the  Leffor  of  the  Plaintiff. 

Mr.  Caldecott,  contra,  for  the  Defendant,  agreed,  that  if  ei- 
ther of  Mr.  Wheelers  Conftruftions  would  prevail,  the  judgment 
ought  to  be  for  the  Plaintiff.  13ut  he  argued  thus — Nathaniel 
Hill,  the  Defendant,  is  the  Sw-vivor  of  ^7/ the  five  Children  : 
And  the  true  Conftruflion  of  the  Will  is  "  That  it  was  a  Te- 
"  nancv  in  Common  amongft  the  five  Children,  for  Life;  with 
"  SuKvivoRSHiP  to  the  longer  Liver  of  them."  Therefore, 
upon  this  Conftrudlion,  the  Right  is  in  the  Defendant:  Who  is 
.intitled  to  the -ffhole,  as  the  hi/l  Survivor. 

Mr.  Wheeler  was  ftopt  from  replying :  The  Court  thinking  the 
Cafe  fufficiently  clear,  on  his  Side. 

Lord  Mansfield  ftated  the  Cafe  and  the  Will;  for  the 
Sake  (as  He  declared)  of  the  Students, 

After  which.  His  Lordlhip  proceeded  as  follows — 

The  Quefiion  is  "Whether  the  Conveyance  oi  One  Half,  by 
•"  Thomas,  ht  good,  ov  iwx.." 

An  Eftatc  to  more  than  One,  with  a  Benefit  of  Survivcrflnp, 
is  a  "joint -tenancy.  But  the  Teilator  has  exprelUy  declared  "  that 
"  they  fliall  not  take  2iS  Joint -tenants."  Mr.  Caldec<itt'%  Con- 
flruftion  is  therefore  too  refined  for  the  Teflator's  Mcanino;.  He 
meant  to  dilpofe  of  All  his  Eflate  real  and  perfonal,:  And  He 
incai't  to  difpole  of  his  Real  Eftate  amongft  his  Children,  after 
the  Death  of  his  Wife.  A.nd  He  ufes  thz  fame  Words  in  difpo- 
fmg  of  the  i^c^/Eftate,  as  he  does  in  difpofmg  of  ihe  Perfonal:  And 

they 
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they  explain  eacli  Other.  There  are  Words  in  this  Will,  which 
plainly  fliew  that  He  meant  his  Eflate  to  go  to  the  Reprefentatlves 
of  his  Children,  after  their  Deaths;  though  He  has.  ufed  impro- 
per Terms. 

It  is  plain  that  they  were  fiot  to  take  as  Joint-tenants  :  And  it 
is  plain  to  Me,  that  He  eonf]dereu  that  leveral  of  his  five  Chil- 
dren might  happen  to  die  in  his  own  Life-time ;  And  therefore 
makes  a  Provifion  for  Such  of  them  as  liiould  furvive  Him,  and 
be  in  Exiftence  at  the  Time  when  the  Intereft  was  to  veft,  and 
their  Reprefentatives.  He  meant  to  prevent  a  Lapfe.  And  there- 
fore We  may  rather  apply  the  Words  to  a  fixed  particular  Time, 
than  give  7io  Meaning  at  all  to  them.  And  this  is  agreeable  to 
the   Cafe  of  Stringer  v.  Phillips,*   i8th  December  1730,  at  the  *  SeEa.Ca. 

Rolls.  Abr.  Vol.u 

Ph.  292.  c« 
I  i. 

But,  as  againft  the  Defendant,  it  is  enough  to  fay  "  that  it  can 
"  not  come  to  Him  by  Survivorship." 

Mr.  Juftice  Wilmot  concurred.  He  thought  the  true 
Conflruftion  to  be,  that  thefe  Words  "  Survivors  and  Survivor" 
were  inferted  in  Order  to  prevent  the  Confequence  of  any  Lapfe, 
by  any  of  the  Teflator's  Children  dying  in  his  own  Life-time. 

He  meant  his  Children  to  be  All  equal;  and  if  One  only  or 
more  fliould  furvive  the  Reft,  at  the  Time  of  his  Death,  the  Cl'aufe 
means  "  that  the  Share  or  Shares  oi  fiicb  Survivor  or  Survivors 
"  fhould  go  to  them  and  their  Reprefentatives :"  But  He  could 
never  mean  to  exclude  the  Children  of  any  of  his  Children  who 
fl:iould  leave  any.  This  Will  gives  the  abfohite  Fee  to  All,  as 
Tenants  in  Common:  (For,  "Executors"  is  equivalent  to  "  Heirs," 
in  a  Will.)  But  if  it  did  not,  yet  the  Plaintiif  would  be  intitled, 
2S  Heir  at  Law,   to  the  Reverfwn. 

Mr.  Juftice  Yates  (who  tried  the  Caufe)  concurred. 

The  Teftator's  Intention  is  as  plain  as  can  be.  He  fays,  "  his 
■"  Children    (hall   take  as  Tenants  in  Common,  and  not  as  Joint- 

"   tenants."     And    the  Words   "  Survivors    and    Survivor"    fliall 

iiot  deftroy  and  control  this  plain  Intention  :  In  fupport  of  which 
-Opinion,  he  cited   3  -Lev-.  373.    Blifet   v.    Cran-.vsll  et   al.  and 

?  &alk.  226.   S.C.     And  afio'the  Cafe   of  Stringer  v.  Phillips, 

ksfurementioned  by  Lord  Mansfield. 

Lord  Mansfield   and  Mr.  Juftice  Wilmot  likewife 

^mentioned   \\i^  Q.2Jit%  oi  Haxoes  s.  Hawes,   z^ih  September  1747. 

and  Marriott  v.  Toivnley  27th  yz^wi?.  1748.     And  a  Cafe  ef  Stones 

■:''c  ■ 'ir.  ;;' ;:;■'  w  Hearteky 
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v.  Tlearteley  tt  al' .  25th  November  1748,  in  Chancery;  which 
was  this — John  Stones  having  Iffue  four  Children,  viz.  John,  h\% 
eldeft  Son,  zv\(\  Dinah,  by  his  firfl;  Wife;  and  the  Plaintiff" (Fr^;;aj-) 
and  Mary,  by  his  fecond  Wife.;  by  Will,  13th  j^pril  iji^,  inter 
elia  direfted  That  the  Remainder  of  his  Eftate  which  he  was  in- 
titled  to  at  the  Ceath  of  his  Aunt  Maiohood,  flionld  go  to  and  be 
criially. divided  amongjl  his  three  Children,  Dinab,  the  Plaintilf 
■Francis,  and  Mary,  and  the  Survivor  of  them,  and  tlieir  Heirs 
for  ever.  Four  Children  furvivcd  the  Father.  Mary,  the  Plain- 
. tiff's  Sifter,  died  an  Infant,  in  the  Lifetime  of  Mrs.  MaichooJ. 
'John  Stones,  ths  Son,  died;  leaving  his  Sifter  Dinah,  of  the 
whole  Blood,  his  Heir.  Dinah  died;  leaving  the  Defendant, 
her  Infant  Son.  Queftion — ^**  Whether  the  Plaintiff  (liould  take, 
'■**  as  Siu'vivor." 

'     Lord  Chancellor  went  upon  the  Cafe  of  BUJfet  and  Cran-jccU:^ 
and  held  it  to  be  a  Tenancy  in  Common. 

In  the  frefent  Cafe,  The  Court  were  unanimous,  That  it 
was  a  Tenancy  in  Common,  in  Fee  ;  And  that  the  Words  "  Sur- 
*'  vivors  and  Survivor'  relate  to  the  Death  of  the  Tejiator. 

Per  Cur — 

Let  the  Post.ea  be  delivered  to  the  Plaintiff. 


•f;'<J^y'  ^  Williams  verfus  Leper. 


May  1766. 


ONE  Taylor,  a  Tenant  to  the  Plaintiff,  being  Three  Quar- 
ters of  a  Year,  (which  amounted  to  45/.)  in  Arrear  for 
Rent,  and  Infolvent,  conveyed  all  his  Effedls  for  the  Benefit  of 
his  Creditors.  They  employed  Leper,  the  Defendant,  as  a  Broker, 
■to  fell  the  Effeds :  And  accordingly.  He  advertifed  a  Sale.  On 
the  Morning  advertifed  for  the  Sale,  Pl'ill  ams  the  Landlord  came 
to  diftrain  the  Goods  in  the  Houfe.  Leper  having  Notice  of  the 
Plaintiff's  Intention  to  diftrain  them,  promifed  to  pay  the  faid 
Arrear  of  Rent,  if  He  ivould  dejijl  from  dijiraining  :  And  He  did 
thereupon  defift. 

At  the  Trial,  a  Verdid  was  found  for  the  Plaintiff,  for  4,r/. 

The  Queftion  was  Whether  the  Verdid  fhould  be  entered  up 
for  45/.  or  for  a  fmaller  Sum,  (7/.-  5^;)  the  Promife  not  having 


•  V.  29  C.  been  reduced  to  *  Writing 
3.  c.  3.  §4. 


It 
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It  was  *  now  argued  by  Mr.  Morton  and  Mr.  Walker  for  the  ♦  it  had  been 
Plaintiff;  and  by  %\x  Fkuher  Norton  and  Mr.  V/allace  for  the ''abated,  at 
Defendant.  So^ha^the 

Counfel  were 

The  Counfel  for  the  Plaintiff  fpoke  to  this  Effcdt.  ^PP'f '^  '^^ 

■T  the  Argu- 

ments and 

It  is  ob'ieded  on  the  Part  of  the  Defendant,  "  that  this  is  an  <-'»<""  '•^-^t 
«<  Undertaking  or  fpecial  Promife  for  the  Debt  of  another  Perfon,  ^^^  j  a/ainll 
•*  ivithinthe  Statute  of  Frauds;  and  therefore  ought  to  have  been  them. 
"  reduced  into  IVnt'mg." 

Anfwer — 

But  this  is  not  fiich  a  Special  Promife  for  the  Debt  oi  Another t 
as  is  within  the  Statute  of  Frauds.     That  Statute  only  meant  to 
prevent  Parol  Promifes,  where   there  was  no  neiv  Confidcration 
moving  from   the  Party   making  the   Promife   to   the  Party  to 
whom  it  v.-as  made :   It  was  not  meant  to  prevent  direct  Under- 
takings ;  but  only  ^  col'.ateral  Ones,  for   the   Debt  Default   or  fV.  ante. 
Mifcarriage  oi  Others.     Whereas  here  was  a  new  Confideration  :  374.  375.. 
For,  the  Goods  of  Leper  were,  at  the  Time  of  the  Promife,  lia-  ^'.Huntback. 
ble  to  the  Landlord's  Diftrefs. 

The  Cafe  of  Rothery  v.  Curry  Tr.  21  G.  2.  in  C.  B.  has  been 
■urged  by  the  Defendant's  Counfel,  as  in  Point.  But  that  was 
only  putting  Him  off  from  fuing  :  "  In  Confideration  that  the 
'-<  Plaintiff  would  not  fue  A.  B."  It  was  held  to  be  within  the 
Statute. 

2  Ld.  Raym.  1085.  Buckmyr  v.  DaniaU — "  In  Confideration 
"  that  the  Plaintiff  would  lend  t\vo  Geldings  to  A.  B.  and  C.  D. 
"  they  iliould  return  thein" — was  held  to  be  collateral  and  witliin 
the  Statute,      i   Sak.  28.  S.  C.    (but  there  called  Bourkmire  v. 

Darnell.) 

5lr.  32,  33  G.  2.  C.  B.  F/'/Z'  V.  Hutchhifon,  was  for  a  Debt  of 
Another:  *'  j^.  S.  being  indebted  to  the  Plaintiff  in  8/.  A^s.  the 
"  Defendant  promifed  to  pay  the  Cofts,  if  the  Plaintiff  would 
*'  difcontinue  the  Adion":  Which  He  did.  The  Promife,  not 
being  in  Writing,  was  holden  void,  by  the  whole  Court. 

But  thofe  were  mere  naked  Promifes  by  Perfons  not  obliged  to 
anlwer  for  the  Debt  or  Demand,  on  their  o'n.'n  Account.  The 
prefent  Cafe  is  a  direB  Undertaking,  /ir  Himfef,  and  not  for 
Another.  The  Plaintiff  had  a  legal  Intereft  in  thefe  Goods,  prior 
to  the  Bill  of  Sale;  and  has   been   deprived  bv  the  Lefendant  of 

Part  IV.  Vol.  III.  8  D  '  an 
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an  Advantage,  which  He  can  never  have  again.  The  Property 
of  thefe  Goods  was  in  Leper,  as  Truftee  for  the  Creditors,  at  the 
Time  when  he  made  this  Promife.   It  is  an  original  Undertaking. 

■  The  Cafe  of  Reid  v .  NliJI),  7'r.  1751.  24,  25  G.  1.  B.  R.  is  in 
Point — "  In  Confideration  that  the  Plaintiff  would  withdraw  his 
■**  Record,  and  not  try  the  Caufe,  He  promifed  to  pay  50/." 
That  was  an  origina/  \Jnderl.\king.  So,  in  5  Mod.  205.  Stephens 
V.  S'/uire  — It  was  not  a  Promife  for  a  Debt  of  another  Perfon  : 
The  Defendant  was  Himfelf  originally  liable.  It  was  a  Promife 
to  pay  10/;  and  Cofls  of  Suit,  in  Confideration  "  that  the  Plain- 
*■'  tiff  would  not  profecute  the  Aftion." 

This  Promife  "  to  pay  the  Arrears,  if  the  Plaintiff  would  de- 
*'  fift  from  diftraining,"  is  a  fiew  exprefs  Promife,  and  not  within 
tile  Statute.  Therefore  it  was  not  neceffary  that  this  Promife 
lliould  be  in  Writing.  It  was  jiot  a  fo/Ar/fr^/ Undertaking  ;  but 
an  original  One. 

The  Counfcl  for  the  Defendant  infilled,  that  upon  this  Decla- 
ration, coupled  with  the  Facets  given  in  Evidence,  the  Plaintiff 
had  no  Right  to  recover  this  45/.  For,  the  Declaration  exprefily 
charges  ""  That  Taylor  ivas  indebted  to  the  Plaintiff'in  45/.  for  |  of 
*'  a  "^' ear's  Rentj  and  that  the  Defendant  undertook  to  pay  if: 
Which  is  diredly  within  the  Words  of  the  Statute  of  Frauds  "A 
"  Special  Promife  to  Anfwer  for  the  Debt  of  another  Perfon." 

Leper  was  in  Poffeffion  of  the  Goods  of  the  Tenaritj^Avho 
owed  the  Plaintiff  three  Quarters  Rent;  and  about  to  fell  them. 
The  Landlord  comes  to  dirtrain  for  this  three  Quarters  of  a  Year's 
Rent.  Lr/rr  promifes  to  pay  it,  "  if  He  will  defift  from  dif- 
"  training."  He  promifes  abfolutely — "  to  pay  it";  not  "  to  pay 
"  it  out  of  the  Goods  fold,"  or  under  any  other  ReJiriSlion. 

A  Forbearance  to  fue,  is  a  good  Confideration  for  an  Ajumpfit. 

Before  the  Statute  of  Frauds,  a/_Promifes  were'binding  ;  whe- 
\.^'^^.  i,.\}Azxorigina','x:it_q>)'lat'e*'a'.     But  that  Statute  fiys,*  that  "where 
"   One  promifes  for  the  Debt   I'efault  or  Mifcarriage  of  ^//(^/ZjeT 
"   the  Promife  mud  be  in  Writin2;." 

The  Cafes  of  Fifli  v.  llutchinfon,  and  Reid  v,  NjJIj,  are  both 
upon  the  fame  Principle :  Both  were  co'lateral  Promifes,  The 
fecond  Proaiife  did  not  extinguilh  the  original  Debt :  It  did 
not  extinguiOi  the  Adlion.  Therefore  Both  were  liable  for  the 
fame- Debt.  The  original  Debtor  remained  liable:  And  there- 
fore  the  Promife  was    co'latera',    and   confequently   within   th 


e 

Aft. 
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A<ft.  .Indeed,  if,  the  original  Debtor  is  difcharged,  /'/6f«  it  is  an 
■■original  Proiiiife,  and  not  collateral;  which  was  ihe  Cafe  of  Rcid 
V.  Nap :.  .That  was  an  Adion  of  Trefpafs  for  AHault  and  Battery 
brought  by  Reid  againfl  John/on  ;  and  the  Defendant  promifed 
*'  that  if  the  Plaintiff  would  withdraw  his  Record,  He  would 
■"  pay  50/.  &c."  It  was  an  original  Tort.  Therefore  that  Oxi'c 
was  not  contrary  to  FiJJj  v.  Hutchinfon ;  but  determined  upon  the 
■fame  Principle.  -. 

"io  jd'>(J 
The  Plaintiff  can  not  recover  upon  this  Declaration  :  It  is  uoon 
a  Promife  "  to  pay  the  Debt  to  which  'Taylor  was  before  liable  :'' 
And  Tay'or  Jiill  remains  liab'e,  till  actual  Satisfadion.     Therefore 
■-this  is  a  rij'/^/£';v/Promife  :   And  Both  are  liable.      Confequently, 
'tis  within  the  Ad. 

If  indeed  the  Declaration  had  averred  "  That  Leper  promifed 
*'  to  pay  it  out  of  the  Produce  of  the  Goods  when  fold;  and  thst 
"  in  Confideration  of  that  Promife,  He  had  defifted  from  dif- 
■"  training"; — 'That  had  been  a  different  Cafe. 

Lord  Mansfield — The  Evidence  went  further  than  the 
Declaration  ftates.  The  Declaration  does  not  iVate  whether  the 
Promife  was  in  Writing,  or  not :  The  Evidence  fliews  it  was 
mot.     But  Both  are  confident. 

Tly5  ,CIaie  has  Nothing  to  do  with  the  Statute  of  Frauds. 

The  Ues  gefui  would  intitle  the  Plaintiff  to  his  Adion  againft 


t. 


the  Defendan 

■<:,      \\.Z  L 

The  Landlord  had  a  legal  Pledge.  He  enters,  to  diflrain  :  He 
has  the  Pledge  in  his  Cuftody.  The  Defendant  agrees  "  that  the 
*'  Goods  fliall  be  fold,  and  the  Plaintiff  paid  in  the  firft  Place." 
The  Goods  are  the  Fund:  The  Queflion  is  not  between  Taylor 
find  the  Plaintiff.  The  Plaintiff"  had  a  Lien  upon  the  Goods. 
Leper  v/as  a  Truftee  for  AH  the  Creditors  ;  and  v/as  obliged  to 
pay  the  Landlord,  who  had  the  prior  Lien.  This  has  nothino- 
to  do  with  t!ie  Statute  of  Frauds.  It  is  rather  a  l>aud  in  the  De- 
fendant, to  detain  the. 45/.  frpm  the  Plaintiff,  who  had  an  origi- 
nal Lien  upon  the  Goods. 

Mr.  Juffice  Wilmot  thought  this  Cafe  out  of  the  Sta- 
tute of  Frauds.  This  is  not  a  collateral  Promife  t.o  pay  the  Debt 
of  Another. 

The  Cafe  of  Reid  v.  Av//?^  does  not  clafli  with  the  other  Deter- 
minations on   the  Statute  of  Frauds.     That  was  an  or/^;;/^/ Un- 
■1  dcrtakincr: 
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dertaking:  The  Debtor  was  never  liable  for  that  particular  vSum 

of  50/. 

But  this  Cafe  is  not  within  the  Spirit  or  Meaning  of  the  Adli 
The  Tenant  was  here  the  original  Debtor.  The  Plaintiff  had 
two  Remedies  againft  Him.  The  Defendant  made  a  Bill  of  Sale 
of  the  Goods  liable  to  the  Plaintiff's  Diftrefs.  The  Plaintiff  is 
in  Po[fjJion  of  the  Goods;  having  entered  with  Intent  to  diffrain 
them.  Leper  was  the  Agent  for  the  Creditors.  He  makes  this 
Promife,  in  order  to  difcharge  the  Goods  of  this  Dirtrefs.  I  con- 
fider  this  Diftrefs  as  being  adually  made.  Leper  fays  "  If 
"  you  will  quit  the  Goods  and  dijinciimber  the  Fund,  I  will  pay 
"  You." 

Leper  became  the  Bailiff  of  the  Landlord  :  And  when  He  had 
fold  the  Goods,  the  Money  was  the  Landlord's  (as  far  as  45/.) 
in  his  oxc«  Bailiff's  Hands.  Therefore  an  Adion  would  have 
lain  againft  Leper  for  Monev  had  and  received  to  the  Plaintiff's 
Ufe. 

Mr.  Juftice  Yates — It  was  not  neceffary  to  ftate  in  the 
Declaration,  "  that  the  Promife  was  in  Writi  ig." 

This  Declaration  ftates  a  Promife  "  to  pay  the  Arrear  of  Rent 
"  amounting  to  ^^ I."  (a  fpecific  Sum.)  The  Defendant  was  in 
Poffeffion  of  the  Goods,  and  about  to  fell  them.  The  Plain- 
tiff entered,  with  Intent  to  diflrain  them  for  45/.  The  De- 
fendant fays — "  Let  me  go  on  to  fell  them;  and  I  will  pay  you 
"  the  45/."  He  undertook  to  pay  this,  in  all  Events,  peremp- 
torily and  ablblutely.  This  is  an  original  Conlideration  to  the 
Defendant. 

Therefore  He  concurred  in  being  of  Opinion  for  the  Plaintiff; 
and  that  the  Verdidl  (hould  be  entered  for  the  Sum  of  45/. 

Mr.  Juftice  Aston — If  this  was  a  Promife  to  pay  the 
Debt  of  I'aylor,  I  fhould  think  it  within  the  Statute,  upon  Sir 
Fletcher  Norton  h  Diftindions  ;  which  are  the  true  Ones. 

But  I  look  upon  the  Goods  here  to  be  the  Debtor  :  And  I  think 
that  Leper  was  not  bound  to  pay  the  Landlord  nwre  than  the  Goods 
fold  for,  in  Cafe  they  had  not  fold  for  45/. 

The   Goods  were  a  Fund  between  Both:  And  on  that  Foot, 

I  concur. . 

*. 

But 
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But  otherwife,  I  fliould  have  thought  (with  Sir  Fletcher)  "  that 
"  the  Cafe  of  Reid  v.  Najl}  does  not  cla(h  with  the  other  Deter- 
*'  minations  about  collateral  Prornifes." 

PosTEA  to  be  delivered  to  the  Plaintiff  : 
And  the  Verdid:  to  iland  for  the  whole  45/, 


Butter  va-fus  Heathby.  Tuefday.s 

''  •'  May  1766. 

THIS  was  an  Adlion  upon  the  Cafe  againfl:  the  Defendant, 
for  not  fetching  away  his  Tithes  in  a  reafonable  Time,*        •  Note.  It 

mull  be  Cnl'e : 
Trefpafs  Vi  et  Armis  will  nit  lie  ;  becaufe  it  is  only  a  yVo/z-feafance,  not  a  TlW-fcafance.  V.  Lauh.%. 
Stilmanv.  Chanor ;  and  I  Ld.  Raymond  1 8  8.   Shapcott  \.  Mug  ford. 

'  The  Declaration  ftates,  that  the   Plaintiff  fct  out  the  Tithes  ; 
and  the  Defendant  refufed  to  fetch  them  away. 

At  the  Trial,  the  Defendant's  Counfel  infifled  on  a  Cujiom  in 
the  Parifli,  "  That  Notice  Ihould  be  given  to  the  Owner  of  the 
♦'  Tithes,  of  the  Setting  them  out." 

The  Proof  oi  the  Cuftom  was  not  entered  into,  at  the  Trial: 
But  the  Validity  of  the  Cullom  was  difculled. 

Mr.  Juftice  Gould,  who  tried  the  Caufe,  held  the  Cuflom  not 
to  be  a  good  One :  And  a  Verdi(^l  was  found  for  the  Plaintiff, 
and  30  Guineas  Damages;  fubjedt  to  the  Opinion  of  this  Court 
upon  the  following 

Qneftion — "  Whether  this  Cujiom  be  good  in  Laiu,  or  not." 

A  Motion  had  been  made  for  a  New  Trial ;  and  a  Rule  to  fliew 
Caufe.  It  was  argued  on  Thurfday  lafl,  by  Mr.  Serjeant  Biir- 
land,  Mr.  Thurlow,  and  Mr.  Mansfield,  on  Behalf  of  the  Plain- 
tiff (the  Occupierj)  and  by  Mr.  Serjeant  ZJ^-yy  and  Mr.  Dunning, 
for  the  Defendant  (the  Impropriator.) 

The  Counfel  for  the  Plaintiff  denied  this  to  be  a  good  Cuflom; 
I  ft.  Becaufe  it  was  only  fetting  up  the  Ecclejiajlical  Law,  againfl 
the  Common  Law  of  the  Kingdom  :  adly.  This  can  not  be  done 
by  Cuftom  in  ■3Xiy  particular  DiflriSt. 

The  Farmer  is  not  bound  by  Common  Law,  to  give  previous 
Notice  of  the  Time  of  his  Settifig  out  Tithes. 

Part  IV.  Vol.  III.  8  E  "  Mr. 
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Mr.  Juftice  Wilmot — By  the  Common  Law,  no  Notice 
•  V.  Noyig.  is  necellary:*'  By  the  Ecclefiajiical 'L'wv ,  it  is  neceflliry.   The 

Caf^and  Qiieftion'  therefore  is,   '«  Whether  the  Ecclejiajlical  Law  can 

2  Vt'ntr.  48.  "  be  introduced,  under  the  Notion  of  fuch  a  Cuftom." 


accord. 


This  was  agreed  to  be  the  Queflion. 

The  Plaintiff's  Counfel  objeded,  that  this  Cuflom  is  not  a  rea- 
fonable  or  good  One  ;  becaufe  it  is  not  founded  upon  any  Confide- 
ration.  And  admitting  the  Canon  Law  to  be  as  has  been  menti- 
oned, yet  it  can  not  be  fet  up  againfi:  the  Common  Law  of  the 
Kingdom  :  At  leaf},  it  ought  to  have  been  pleaded.  It  can  be 
no  Bar  to  this  Adlion,  or  to  the  Form  of  it.  For,  it  is  not  al- 
ledged  "  that  thefe  Tithes  were  v\Qt  fairly  and  honefly  fct  out:" 
A.nd  //"they  were  fairly  and  honefly  fet  out,  they  ought  to  have 
been  taken  away  by  the  Impropriator.- 

The  Farmer  can  receive  no  Fenefit  by  giving  fuch  Notice:  On 
the  contrary.  He  may  be  much  incommoded  by  being  bound  down 
to  fet  them  out  the  particular  Time  notified.  For  H'e  can't  carry 
anywvxy,  till  he  has  fet  out  the  Whole:  And  a  L^y- Impropriator 
may  refide  out  of  the  Parifli,  and  at  a  very  great  Dillancc  ;  or  the 
Farmer  may  not  know  to  Whom  Notice  is  to  be  given,  or  where ; 
or  have  Time  fufficient  to  admit  of  giving  fuch  previous  Notice  of 
fetting  them  out. 

Indeed  Notice  to  the  Owner  of  the  Tithes,  "  of  their  having 
•V.  2Ventr.  "  been  fet  out,"  is  previoufly  neceflary  to  the  bringing  an  *  Ac- 
48.  accord,    ^.j^^  ^q^.  ^qj.  carrvin";  them  away.     And  this  Notice  was  o-iven. 

and    I  Ro.  j       o  j  o 

Abr.  643. 

Title  "Dif-        But  the  Defendant  infills  that  there  ought  to  have  been  pre- 
*'  "l"'"i^""  vious  Notice  "  of  Setting  them  out." 

ter  A.  Dl.  I.  o 

and  Bacon's 

Abr.  Vol.  5.      Beaver  v.  Spratley,  in  Bunbury  333,  is  the  only  Cafe   to  be 
^^'  '°  '        met  with,  on  fuch  Cuftom  as  this:   And  that  Cafe  was  never  de- 
termined.    Two  Judges  againfl  One,  teemed  to  think  "  that  it 
"  was  had." 

The  Counfel  for  the  Defendant,  who  argued  in  fupport  of  the 
Rule  for  a  New  Trial,  admitted  "  that  the  Cojninon  Law  does 
"  not  require  .the  Notice  ^/'Setting  them  out:"  But  this  Cufknn 
does  jequire  it ;  and  they  infilled  that  it  is  a^ija^Cuflom. 

This  Cuflom  fal-fihes  the  Demand  made  by  the  Declaration. 

For,  the  Declaration  alledges,   "  that  the   PariQiioner  has   been 

"  always  ufed  to  fet  out  the  Tithes  fo  and  fo ;  and  that  He  fet 

I  "  them 
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'^'  them  out  in  due  Majiner ;  and  the  Defendant  negledted  to  take 
*'  them  away."  The  Defendant  fhews  this  Cuftom ;  and  that, 
for  want  of  purfuing  it,  thefe  Tithes  were  not  in  due  Manner  fet 
out.  And  if'  they  were  not  fet  out  in  due  Manner,  then  He 
was  under  no  Obligation  to  take  them  away. 

'Tis  Part  of  the  Definition  of  aCuftom,  "  that  it  diners  from 
"  the  Common  Law."  We  do  not  fay,  'tis  good,  becaufe  it  is 
agreeable  to  the  Canon  Law  :  We  only  fay,  "  It  is  good,  as  being 
*'  the  Lex  Loci."  It  is  the  Law  of  the  Land,  here,  in  this 
PariO-i. 

The  Conjideration  o?  Cuikonis  can  not  be  inquired  into  :  How- 
ever, z/"it  were  necellary  to  do  fo,  Honejly  and  Piety  are  fufficient 
Confiderations  for  this  Cuflom.  But  Cuftoms  mult  he  prefumed 
to  have  fprung  from  good  Confiderations. 

This  Cuftom  prevails  in  Half  the  Paridies  in  the  Weft  o^ Eng- 
land: And  as  Tithes  depend,  in  a  great  Meafure  upon  Cudom, 
So  alfo  does  the  Manner  of  Settini^  them  out. 


The  Parfon  can  not  fet  them  out  Himfelf:  But  by  2  Ed.  6. 
c.  I-;.  §2.  Pie  may  come  upon  the  Land,  and yl'^  it  done.  And 
this  Statute  diredls  Tithes  to  be  fet  out  according  to  the  Cuftoms 
of  the  refpedtive  Parifhes. 

The  Cuftom  does  not  require  the  Parfon  to  be  prefent;  Nor 
does  it  fix  the  Tenant  to  reap  his  Corn  in  bad  Weather  :  It  is  only 
a  Check  againft  InjufUce  being  done  to  the  Parfon.  A  reajbnable 
Notice  is  all  that  is  requifite.  If  the  Cuftom  fliould  be  abufed, 
the  Tenant  would  be  reftrained  from  making  an  ill  Ufe  of  it. 

From  ■\'  Huttons  Opinion  to  Lord  Ch.  J.  Lee's  Time,  and  by  t  See  Nov  ^ 
Godolphin  tx'pvfi{\\y,  fuch  previous  Notice  of  Setting  out,  is  ne- ^?^'-^  !'*'."'^j" ' 
ceiTary  by  the  Eccle/iajlical  Law.  "  v.ns  faid  by 

"  Huitoi!  that 

The  Cafe  in  Eunbury  is  an  Inftance  in  Support  of  the  Cuftom.  .,  L-iw^s'f'. ' 
There,  indeed,  \perjbnal  Notice  was  infifted  on.     But  We  do  j  That  does 
not   require  perjhnal  Notice:   We  fay — *'  to  Himfelf,   Agent,  or  not  p^r^aps. 
•"  Servant."  And  it  is  his  own  Fault,  if  He  leaves  the  Parifti,  and  ^^"i'^;/'''''>' 
leaves  no  Agent.  ihousrh  there 

IS  enough  to  jufcify  this  Obfetvation,  upon  the  llri^'l  Words  of  the  Report. 

In  a  Caufe  at  Nifi  prius, v.  Tarborough,^  at  J'-'"'^°^^^' ^'^''^[l"l^i 

-Aflizes,  Lord  Ch.  J.  IVillcs  held  fuch  a  Cuftom  to  be  good  ;  and /jIj^  f,.„.„  his 
faid.  He  wiftied  it  was  the  Law  of  the  Land.  Memory. 

And 
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And  it  muft  be  underftood  (in  the  prefent  Cafe)  that  this  Cuf- 
tom  could  have  been  proved. 

Lord  Mansfield  faid  It  had  been  very  well  argued.     It 
depends  upon  general  Reafoning,  and  the  Cafe  at  Lincoln :  For 
that  in  Bunlniry  does  not  afcertain  any  Thing ;  it  went  off  upon 
•ItdJdfo.     another  Point.*     We'll  think  of  it. 

And  with  re- 

;;ard  to  this  Point,  it  is  only  faid,  "  that  Barons  Carter  and  Ccmyns  thought  there  was  Something  in  the 

"  Objeilion  ;  though  the  Lord  Chief  Baron  thought  it  well  enough." 

Mr.  Juftice  Wilmot  obferved,  that  the  Canon  Law  is 
no  otherwife  an  Argument  in  the  prefent  Queflion,  than  as  it 
may  ferve  to  (hew  that  the  Cuftom  has  not  been  thought  unrea- 
fonable. 

Curia  advifare  vult. 

Lord  Mansfield  now  delivered  the  Opinion  of  the 
Court. 

The  only  Queftion  is  "  Whether  this  be  a  reafonabk  Cuftom, 
"  or  not." 

There  is  no  Authority  that  comes  up  to  this  Point,  but  One : 
And  that  was  a  Caufe  on  the  Midla^id  Circuit  before  Lord  Ch.  J. 
Willes ;  who  thought  it  a  rcaJo7iable  Cuftom.     I  think  fo  too. 

I  believe  the  Doubt  about  it  arofe  from  a  Jealoufy  of  receiving 
the  Ecclefiaflical  Law  in  any  Cafe  whatfoever;  left  the  Clergy 
ftiould  introduce  it  by  Degrees. 

It  is  reafonable,  "&.%  promotive  of 'J  ujlice,  z^A  preventive  of  Fraud. 

Mr.  Dunning  faid,  as  of  his  own  Knowledge,  "  that  there 
"  were  fuch  Cuftoms  in  the  JVeJl  of  England":  And  I  am  told 
there  are  fuch  in  Lincohijinre  likevvife. 

We  are  All  clear  "  that  it  is  a  ^g-oor/ Cuftom."  It  is  for  the 
Prevention  of  Fraud,  and  for  the  Convenience  of  t/je  Parties. 

Therefore  the  Rule  muft  be  made  abfolute,  for  a  New  Trial ; 
.  but  without  Cojls. 

And  I  think  it  is  fuch  a  Cuftom  that  a  very  Jlight  Evidence 
would  be  fufficient  to  prove. 

Rule  made  absolute. 

Oates, 
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Oates,  ex  dimif.   Wigfall,  verfus  Brydon  et  al, 

TH  I  S  was  an  Aftion  of  Trefpafs  and  Ejedment  of  Mefiu- 
ages  CSc  in  Sheffield.  Not  guilty  pleaded.  General  Iflue 
joined.  '  The  Caufe  was  tried  at  the  preceding  Affizes  for  Tork- 
Jljire,  before  Mr.  Juftice  Bathurjl :  And  upon  the  Trial,  it  ap- 
peared m  Evidence,  That  Grace  Green  Widow  being  feifed  in 
Fee  of  fome  Meifuages  Gff,  and  intending  to  intermarry  with  Sa- 
muel Wig  fall,  conveyed  the  fame  to  l-ruftees,  to  her  own  Uie  for 
Lifci  and  after  her  Deceafe,  To  fuch  Ufes  Ofc,  as  She  fiiould, 
either  before  the  laid  Marriage,  or  during  her  Coverture,  by  her 
laft  Will  or  otherwife,  limit  or  appoint ;  and  for  want  of  fuch 
Difpofition,  then  to  the  Ufe  of  the  laid  Samuel  Wigfall  for  Lifej 
and  then  to  the  Ufe  of  her  own  right  Heirs. 

The  Marriage  took  EfFedl :  And  She  did  afterwards,  in  the 
■Lifetime  of  her  Hulhand,  duly  make  her  Will  ;  wherein,  after 
divers  pecuniary  Legacies  ?3c,  (Some  of  which  Legacies  are  to  the 
three  Children  of  Thomas  Brownhill ;  and  Others,  to  the  four 
C\\\\Ave.n  oi  Sat/mel  Waler ;)  is  the  following  Devife — "  I  give  to 
*'  Samuel  Wigfall,  my  dear  and-  loving  Hulband,  the  Houfe 
"  where  we  now  dwell,  together  with  the  Stable  and  all  other 
*■*  A.ppurtenances  thereunto  belonging,  for  and  during  the  Term 
*'  of  his  natural  Life :  And  after  his  Deceafe,  I  give  the  faid 
"  Houfe  and  Stable  with  all  Appurtenances  unto  the  faid  Samuel 
*'  W-arhleton  my  Brother,  ?/"then  alive,  for  and  during  the  Term 
"  of  his  natural  Life ;  and  after  his  Deceafe,  I  give  the  faid 
*'  Houfe  and  Stable  with  the  Appurtenances,  unto  the  faid  Chil- 
"  dren  of  my  Coulins  Thomas  Brownhill  and  Samuel  Water,  or 
"  fuch  of  them  as  fhall  be  then  living.  Share  and  Share  alike. 
"  And  if  it  happen  that  the  faid  Samuel  Warbleton  be  not  living 
"  at  the  Deceafe  of  the  faid  Samuel  Wigfall,  then  my  Mind  and 
'^  Will  is,  that  the  faid  Houfe  and  Stable  with  the  Appurte- 
"'  nances  be  divided  amongst  the  faid  Children  of  my  Coufins 
*'  Thomas  Broictihill  and  Samuel  Water,  as  aforefaid.  And  alfo 
*•  All  the  Rejl  of  my  Eftate  which  is  not  herein  or  hereby  before 
♦*  by  me  given  or  dijpofed  of  1  do  give  unto  the  faid  Samuel  Wigfall 
"  my  Hulband."  And  She  appointed  her  faid  Hulband,  and 
Brother  Warbleton,  Executors. 

The  Teflatrix  foon  afterwards  died  :  And  her  Hulhand  fur- 
vived  Her,  and  held  the  Eftate  until  his  Death,  which  happened 
in  -Auguji  ^ys7'  •^^  ^^^  Time  of  his  Death,  and  at  the  Time  of 
the  Death  of  the  faid  Samuel  Warbleton  (who  furvived  the  Tef- 
tatrix,  but  died  before  her  laid  Hulband,)  Foiv  of  the  faid  Chil- 
dren of  Thomas  Brownhill  aad  Samuel  Water  were  living  :  One  of 

Part  VL  Vol.  IIL  8  F  whom 
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whom  is  ftill  living :  The  other  three  died  before  the  Time  of 
the  Demife  laid  in  the  Declaration, 

The  Premifles  devifed  to  the  Children,  at  the  Time  of  making 
the  Will  were,  and  flill  are  worth  joo/.  to  be  fold,  and  no  more: 
And  the  Teftatrix  had  no  real  or  perfonal  Eftate,  except  what  is 
particularly  mentioned  in  the  Will. 

The  Defendant  Brydon  purchafed  the  Eftate  in  Queflion,  of  the 
Children  :  The  other  Defendants  are  Tenants  of  the  fame,  under 
Him.  No  ACTUAL  Oujler  was  proved,  previous  to  the  bring- 
ing the  Ejeftment.  The  LeJJ'or  of  the  Plaintiff  is  Heir  at  Law 
to  Samuel  Wigjall,  the  Huiband  of  the  Teflatrix. 

A  Verdict  was  given  for  the  Plaintiff,  fubjedt  to  the  Opinion 
of  this  Court  on  the  following 

Queflion — "  Whether  the  LefTor  of  the  Plaintiff  be  intitled  to 
'*  T^hree  undivided  Fourth  Parts  of  the  Pxemilfes  ;  and  can  reco- 
*'  ver  the  fame  in  this  Adfion." 

It  was  argued  on  T'hurfday  lafl:  by  Mr.  Fearnley  for  the  Plain- 
tilf,  and  Mr.  Wallace  for  the  Defendant. 

Mr.  Fearnky  argued,  that  the  Devife  to  the  feven  Children 
was  only  during  their  Lives. 

Mr.  Wallace  infifted,  that  the  feven  Children  took  an  Eflate 
in  Fee,  as  Tenants  in  Common.  And  he  alfo  infifted,  that  the 
Rule  to  confcfs  Leafe  Entry  and  Oufter  does  ?iot  Jupply  the  want 
■of  Evidence  of  the  aSlual  Oufler  of  the  Tenant  in  Common. 

Mr.  Fearnley  replied,  that  they  took  only  an  Eflate  for  Life. 
.[See  I  Ro.  Abr.  834.  Fawcetfs  Cafe.  Cro.  Eliz,  52.  Pettyivood 
y.  Cocke;  2.nd  Siinner  229-  Middkton  v.  Swain.] 

And  as  to  tbe  Objeftion  to  the  entering  into  the  Rule  to  confefs 
Leafe  Entry  and  Oufler — He  acknowledged  a  Didtum  mentioned 
in  7  Mod.  39.  where  it  is  reported  to  be  faid  ^^;-  Holt — *'  In  cafe 
"  of  Tenants  in  Common,  there  muft  be  an  aStual  Ouder  of  One 
**  by  the  Other:  Or  elfe.  He  fliall  not  be  compelled  to  conjefs 
**■  Leafe  Entry  and  Oufter." 

But  here  the  Defendants  did  confefs  Leafe  Entry  and  Oufler. 
There,  it  is  only  faid,  "  that  He  fhall  not  be  compelled  Xjq  do  it." 

He  cited  2  Ld.  Raym.  750.  Little  v.  Heaton,  and  i  Salk.  259. 

S.  C.  to  fliew  that  it  is  fettled,  "  that  Proof  of  adual  Entry  and 

I  ''  Oufter 
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■^*  Oufter  is  ?iof  neceffary  in  Ejedlment  brought  on  Breach  of  a 
■"  Condition  of  Re-entry."  And  lb  is  i  /^c;//r.  248,  Anonymus. 
He  likewife  mentioned  i  Siderf.  223,  Langhornew.  Merry ;  where 
the  Court  held,  "  that  an  Entry  (hall  be  intended,  till  the  con- 
■**■  trary  be  proved."     [And  V.  2  Ventr.  332.  anon.]  ''  ■-:'■ 

The  Court  having  taken  a  few  Days  to  look  into  the  Cafes — ■ 

Lord  Mans.field  now  delivered  their  Opinion, 

After  flating  the  Cafe  particularly,  and  the  Queftion,  "  Whe- 
••'  ther  an  aBual  Entry  was  necelfiry  to  have  been  proved;  or 
*'  whether  the  Confejmi  of  Leafe  Entry  and  Oufter  ht  fufidentf 
**  without  adual  Proof  of  itj"  He  obferved  that  as  there  was 
NO  Proof  of  aSlual  Oujier,  no  aHual  Oufter  could  be  fuppofed: 
But  that  flight  Proof  would  h&  fufficient  to  be  left  to  the  Jury. 

However,  though  no  aSlnal  Oufter  can  be  fuppofed,  yet 

We  are  All  of  Opinion  that  the  Confession  of  Leafe  Entry  and 
■Oufter,  is  fufficient  £0  bar  a  Nonfidt  for  want  of  Proof  of  aitual 
Oufter. 

We  are  glad  to  liave  it  ft  tied;  becaufe  there  have  been  diffe- 
rent Opinions. 

The  Meaning  of  Confefling  Leafe  Entry  and  Oufter  is,  to  bring 
the  Matter  to  the  mere  Queftion  of  the  Plaintiff's  pofleffory  Title, 

In  the  Cafe  of  Dormer  v.  'Fortefciie,*  an  adtual  Entry  was  hoi-  •  H.  n  G.i^ 
den  neceftary  on  the  \  Statute:  For  that  the  Word  "  Aclion,"  in  ^-  ^-  ^""^  . 
that   Statute,  could  not   mean  "  Ejeciment."     That  was  fettled  u/j^^'J^Proc''* 
and  eftabliflied  by  many  Cafes.    Therefore,  to  avoid  a  Fine,  there  j. 
muft  be  an   adlual  Entry  j  and,  the  Demife  can  not  be  carried  c.  1 6. 
back  beyond  the  adual  Entry, 

In  all  other  Cafes,  the  ConfefTion"  of  Leafe  Entry  and  Oufter  is 
fufficient.  And  fo  it  is  now  fettled  that  it  is  fufficient  for  an 
Ejedtment  brought  upon  a  Condition  broken. 

As  to  this  particular  Cafe  of  a  Tenant  in  Common — There  are 
Cafes  enow,  to  juftify  our  Opinion..  He  repeated  the  Cafe  of 
'johnfon  v.  Allen,  13  W.  3.  reported  in  12  Mod.  657,  And  in- 
deed it  is  fcarce  poffible,  he  faid,  that  a  Tenant  in  Common  fliould 
bring  an  Ejectment,  but  v^'here  there  is  an  aftual  Oufter.  7  Mod. 
39.  1  ^teen  Anne, — '■'per  Holt  — He  fliall  not  be  compelled  when 
"  He  does  not  difpute  the  Title  :  But  where  He  does  difpute  it, 
"  He  ftiall  be  compelled  to  confcfs  Leafe  Entry  and  Oufter." 

There- 
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-  Therefore  We  are  All  clear  that  the  Confeflion  of  Leafe  En- 
try and  Oufter  is  fufficlent,  in  the  Cafe  of  a  Tenant  in  Common, 
•without  Proof  of  adlual  Oufter. 

Second  Point.     As  to  the  Conftrudion  of  the  Will— • 

The  Queftion  is,  "  Whether  this  Houfe  and  Stable  were  given 
■*<  to  the  Seven  Children,  only  during  tkeir  Lives  i  or,  as  tenants 
"  /«  Common." 

The  whole  Value  is  only  loo/. 

There  muft  be  fomething  by  way  of  Limitation,  to  (hew  the 
Intention  of  the  Teftatrix  :  Otherwife  'tis  for  Liye  only. 

But  few  ordinary  People  make  the  Diftindlion  between  Land^ 
and  perfonal  Property, 

As  this  Rule  of  Law  often  operates  againfl  the  Intention  of  the 
Teftator,  it  ftiall  be  conftrued  to  carry  a  Fee,  where  there  are 
Words  of  Limitation,  and  the  Teftator's  Intention  appears. 

This  is  a  Houfe  and  Stable.  They  are  given  to  the  Hufband 
for  Life,  exprefsly:  So  they  are,  to  the  Brother.  If  She  had 
meant  the  like  to  the  Children,  She  would  have  done  the  like. 
But  She  gives  to  the  Seven  Children,  after  the  two  Lives,  a  wafiing 
Property,  Share  and  Share  alike.  Befides,  She  direds  the  Houfe 
and  Stable  to  be  divided  amongft  the  Seven  Children,  in  cafe  her 
Brother  dies  before  her  Huiband :  That  is.  They  muft  be  Joldf 
and  the  Produce  divided. 

We  are  of  Opinion,  that,  upon  the  Whole  of  this  Will,  there 
-is  enough  to  ftiew  that  the  Teftatrix  intended  the  Value  of  this 
Houfe  and  Stable  to  be  divided  amongft  the  Seven  Children. 

The  fvveeping  refiduary  Claufe  does  not  alter  the  Cafe :  She 
does  not  difpofe  of  all  the  Money  that  She  had  to  difpofe  of. 

Plaintiff  to  be  nonsuited  :  And  the 
PosTEA  to  be  delivered  to  the  Defendant. 


Armftrong,  ex  dimiiT.  Tinker  et  al.  verjus  Peirfc  et  al. 

THIS  was  an  Adtion  of  Trefpafs  and  Ejedmcnt  of  a  Mef- 
fuage  and   Lands  at  BiJl?op's  Canning  in  IFilts ;  on  the  fe- 
vcral  Demifes  of  John  Tinker,   "Jojeph  'Tinker,  Benjamin  Harring^ 

and 
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;and  "James  Bart  let  t\  'Robert  Prejion  and  Thomas  Hunt;  and  Hef- 
■ter  Pitman.  The  Caufe  came  on  to  be  tried  at  the  laft  Lent  Ai- 
fizes  for  the  County  oi  JVilts  before  Mr.  Jullice  Ajlon  :  When  a 
general  Verdict  was  found  for  the  Plaintiff,  fubjedl  to  the  Opi- 
nion  of  this  Court  upon  the  following 

Cafe — Alice  RudmaJi-,  Spinfter,  being  legally  poiTefled  of  the 
PremilTes  in  Queftion,  for  the  Refidue  of  a  Term  of  99  Years, 
determinable  upon  the  Death  of  Herfelf  and  two  other  Perfons  ; 
and  a  Marriage  being  intended  between  Her  and  yohn  Peirj}-, 
Yeoman;  By  Indenture  dated  2  ill  December  1733,  between  the 
fud  John  of  the  firft  Part,  the  faid  Alice  of  the  fecond  Part,  and 
Robert  Tinker  and  William  Harring  of  the  third  Part,  the  faid 
Al=cc  Rudman  affigned  to  the  faid  Robert  Tinker  and  V/ilUam  Har- 
ring All  the  Premillcs  in  Queftion  for  the  Remainder  of  the  faid 
Term  of  99  Years,  determinable  as  aforcfaid  ;  upon  Trull  for 
the  faid  Alice  Riidrnan  and  her  Ailigns  until  the  faid  intended  Mar- 
riage fliould  be  had  ;  and  from  and  immediately  after,  uponTiufh 
that  they  the  faid  Robert  Tinker  and  William  Harring  and  the  Sur- 
vivor of  them  his  Executors  or  Adminillrators  Ihould  permit  and  ' 
fuffer  the  laid  '"'ohn  Peirfe  and  his  AJJigns  to  hold  and  enjoy  the 
Premiffes,  and  to  take  the  Rents  and  Profits  thereof  during  fo 
-long  of  the  Refidue  of  the  faid  Term  as  the  faid  John  Peirfe  and 
Alice  Riidrnan  (liould  jointly  live ;  and  if  the  laid  Alice  Rudman 
fliould  furvive  the  faid  John  Peirfe,  then  after  his  Death,  in  Trull: 
•wholly  for  the  fiid  Alice  Rudman  her  Executors  Adminiftrators 
and  Alngns,  to  her  and  their  own  Ufe  and  Benefit :  And  if  the 
faid  A.  R.  fliould  die  in  the  Life-time  of  the  faid  J.  P.  then 
from  and  immediately  after  fuch  her  Death,  upon  Trulf  to  per- 
mit and  fuffer  fuch  Perfons  to  hold  and  enjoy  the  fame  Premiffes 
for  the  Refidue  of  thfc  Term,  as  She  by  any  Writing  under  her 
Hand  and  Seal  &c,  or  by  her  lad  Will  and  Teftament  &c,  Ihould 
.appoint. 

The  faid  Marriage  took  Effecl:. 

The  {■^idJVilliam  Harrir/g  died  in  1733. 

By  Indenture  dated  29th  September  174:,  (which  recited  the 
former  Deed  of  Settlement,  and  the  Trulls  and  Limitations  con- 
tained in  it,)  in  Confideration  of  the  Sum  of  330/.  paid  to  the 

.  iiud  John  Feirje  and  Alice  his  Wife,  the  faid  Robert  Tinker  by 
ithe  Uiredion  of  Peirfe  and  his  Wife,  and  alfo  the  faid  John  Peirfe 
and  the  faid  Alice  Peirfe  affigned,  and  the  faid  Alice,  in  purfuance 

"•of  her  Power  referved  to  Her,  limited  the  Premiffes  in  Queition 

..to  Andre-iD  Sealy  his  Executors  Adminiftrators  and  Afiigns,  tor  the 

Remainder  of  the  laid  Term  of  99  Years  determinable  as  aforcfaid; 

:       Part  IV.  Vol,  IIL  8  G  with 
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with  a  Provifo  for  Redemption  upon  Payment  of  the  Principal 
and  Intereft  upon  the  25th  of  March  then  next  enfuing.  [n.  this 
Indenture  is  a  Covenant  for  further  alluring  the  Prcmilfes  upon 
Non-Payment  ^c, 

■  By  Indenture  dated  i8th  November  1751.  the  faid  'John  Peirfe 
and  his  Wife,  in  Confideration  of  300/.  affigned  over  the  <Pre- 
mifTcs  in  Queftion  to  Htftcr  Fitman  her  Executors  Adminiftrators 
and  Afiigns  for  the  Remainder  of  the  Term  determinable  as  afore- 
faid  ;  with  a  hke  Provifo  for  Redemption,  and  Covenant  for  fur- 
ther Aifurance  as  are  abovementioned.  i-; 

The  faid  John  Peirfe  paid  All  the  Interell  due  on  the  fiid  feve- 
'  ral  Mortgages,  to  the  laft  Day  of  Payment  refpedively  before 
his  Death,  which  happened  in  1758.  His  Wife  furvived  Him, 
but  paid  no  Intereft  after  his  Death,  either  to  Sealy  or  ritman,  or 
to  any  other  Perfon  on  their  Behalf;  nor  was  any  Interell  ever, 
demanded  of  Hcr.o^^^l  odi  ni  /xfi    Vi  f  ^ 

'■'^'^   T'^t^iCAAhdr^hi'^edlyiKS^'R^hert  I'hrker  are  fi nee  dead  ;  'and! 

"'  the  Six  firft-named  of  the  Lei^brs  of  the  Plaintiff  are,  refpeaivelyJ 
their  legal  Reprefentatives:  -jfe.  Johtz  and  JoJ'eph  Tinker,  B.Har- 

'  ring,  and  James  Bartlett,  are  Executors  and  legal  Reprefentativesl 
of  Robert  Tinker ;  and  Robert  Frcjlon  and  T'bomas  Hunt  are  the] 
Executors  and  legal  Reprefentatives  oi  Andrew  Scaly. 

rov.ov 

■•-•'  The  faid  Alice  Peirfe  continued  in  PofTeffion  of  the  PremifTesl 
"'until  her  Death,  which  happened  in  1765;  and,  previous  thereto,] 
V^'  made  her  Will  dated  29  July  1759,  whereby  She  devifed  the  Pre- 

rrtiffcs  to  the  Defendant  her  Daughter  in  the  following  Words- 
•;.ii<- 1  give  unto  my  Daughter  ^//rf  Peirje  All  that  Leafehold  Ertate' 
■:'<*«'-commonly  called  Reife'?;  wnich  I  now  hold   by  Virtue  of  a 
■  ■■*^  Settlement  made  before  Marriage  with  my  late  Hulband." 

wli/ofir  'jfi  Jr.rti  bn,' 
The  Defendant  Peirfe  is  in  Polfeffion  of  Part,  of  tlie'Fremijrcs 
in  Queflion  ;  and  the  other  Defendants,  of  the  RefidLie,,as  her 
Under-Tenants.  -nHyr.  .'lAlv.;]/-.    »• 

ii>ii   ■>''  •V.^ii  hi  ombrjl    jjf[ 

The  Queftion  fuhmltted  to  the  Court  \v:-.s  "  Whether  the  Plain- 
"  tiff  was  intitled  to  recover  the  Premilfes  in  this  Ejedment." 

JJ  "    ^Mr.  Gould  argued   this  Cafe  for   the  Plaintiff;  Mr.  I'hurlow, 
q^Yet  the  Defendants.  r.-r.  'v.a 

And  the  Queftion  they  meant  to  make,  was  "  Whether  a  mere 
.  ^ii*4  Truftee  could  difpute  the  PoifeHion  of  his  own  Ctjiuy  quiTruJi" 

But 
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'•Bat  The  Goitrt,  thougli  fhey,  Icfok'ed  upon  it  as  a  fettled 
Point,  "  that  the  formal  Title  of  a  Trulke  Ihould  not,  in  an 
"  Ejedment,  be  fet  up  againji  the  iejluy  qui  Trujl ;  becaufe, 
"  from  tiie  Nature  of  the  two  Rights,  the  CeJJny  qui  k'niji  is  to 
"  have  the  Poifeffion";  Yet  in  ibis  Cafe,  That  was  not  the  ^e- 
Jlion  :  For,  here,  the  Leifors  of  the  Plaintiff  were  not  Trq^jl.^cs 
for  the  Defendanty  but  for  the  Mortgagees.  -ThXm 

And  therefore  they  imniediijteJjr  give  Judgmsifit  t  a^^-dirf^qd, 
that  the  <''\-7o'f';  'f -^o  ^tt--:  "(>.''.    r  tN 

PosTEA  fliould  be  delivered  to  the  Plaintiff. 


Rex    V  erf  us    Lookup.  w.^dncfJay, 

7  M^y  J766, 

ON  the  30th  o^  June  i'j^)2,  in  the  fecond  Year  of  his  pre- 
Jent  Majefty,  a  Bill  was  found  againll  the  Defendant  George 
Lookup,  for  wilful  and  corrupt  Perjury  in  his  Anfwers  to  a  Bill 
in  Chancery,  filed  by  Sir  Thomas  Frederick,  relative  to  Money 
charged  to  be  unfairly  won  by  the  Defendant  at  Plav. 

Upon  this  Indidment,  he  was  tried,  and  convided. 

He  thereupon  petitioned  the  Kingj  and  obtained  a  Reference 
to  Lord  Mansfield;  who  chofe  to  take  the  Opinion  of  the  Judges. 
They  received  his  Affidavits,  and  examined  into  his  Reafons  and 
Infmuations.  After  which.  They  declared  themfelves  thoroughly 
fatisfied  with  the  Verdid ;  and  law  no  Foundation  for  granting  a 
new  Trial.  Whereupon,  They  proceeded  to  his  Sentence :  Which 
was — "  That  he  fhould  be  fet  in  and  upon  the  Pillorv,  at  Charing- 
"  Crofs,  for  an  Hour,  between  the  Plours  of  Twelve  and  Two; 
"  And  that  he  (hould  be  afterwards  tranfported  to  fome  of  his 
"  Majefly's  Colonies  or  Plantations  in  America,  for  the  Space  of 
L '*.  fcven  Years;  and  be  now  rfni.mded  to  the  Cullody  of  the 
"  Mailhal,  to  be  by  Him  kept  in  lafe  Culfody,  in  lixecution  of 
"  the  Judment  aforcfaid,  and  unlil  he  ihall  be  tranfported  as 
\\iA^\  aforeiaid." 


On  Wednejday  27th  November  1765,  (which  was  eight  or  nine 
Days  after  the  Sentence  had  been  pronounced, )L>i-vt^ moved  "  to 
"  fiay  the  Entry  of  the  Judgment;"  in  order  to  give  Him  an  Op- 
portunity of  moving  in  Arreji  cf  Judgment ;  A  fatal  Mijlake 
having  been  fince  difcovcred ;  viz.  "  tliat  tJie  Fad  was  charged 
to  have  been  committed  in  the  Time  of  the, /^/^  King,"  whereas 
the    Indicfment   concludes     "  againil   the  Peace  of  the  prefent 


Kin; 
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"  King:"  And  his  Counfel  urged,  that  He  was  ivifhin  Time;  as 
the  Motion  was  made  during  uie  fume  Term  in  which  the  Sen- 
tence was  pronounced,  and  the  Entry-Roll  of  the  Record  n©t 
yet  made  up. 

But  The  Court  denied  this  Motion,  They  thought, 
that  \x\Jych  a  Gafe,  and  upon  fiicb  an  Objeftion,  They  were  not 
bound  or  warranted  to  let  in  a  Motion  in  Arrell:  of  judgment, 
after  Sentence  pronounced. 

His  regular  Remedy  .was  by  Writ  of  Error. 

The  next  Day,  The  Defendant's  Counfel  moved  to  ac^journ  Jiis 
Standing  in  the  Pillory,  on  an  Affidavit  (made  by  his  PJiyfician) 
of  his  Ilhiefs  ;  and  that  his  Standing  in  the  Pillory,  in  the  open 
Air,  for  an  Hour,  would  probably  endanger  his  Life. 


•^rriKil-i 


Note — The  Rule  is  drawn  up,  "  that  the  Marfhal  deliver  the 
■*'  Defendant  to  the  Sheriff;  and  that  the  Sheriff  do  fct  Him  in 
*'  and  upon  the  Pillory,  for  an  Hour,  between  the  Hours  of  Ten 
"  and  Twelve,  on  [leaving  the  Day  in  Bl<ink  {]  and  then  deliver 
''  Him  4:0  the  Marflial  ci?r":  And  this  Blank  is  afterwards  filled 
up,  at  the  Choice  and  Nomination  cf  the  Sheriff".  In  the  pre/en t 
,'Cafe,  it  had  been  filled  up  with  the  Words  "  tuturday  next,  the 
■*•   30th  Inftant  j"  and  had  been  aitualiy  delivered  out  to  the  Sheriff, 

.  '■'■  Lord  Mansfield — Let  the  Rule  be  altered  thus — "That 
'^'^'upon  reading  the  former  Rule,  and  upon  reading  the  Affidavit 
*'  of  Dr.  Watfon  concerning  the  prefent  Indifpofiticn  of  the  De- 
*<  fendant,  The  Time  appointed  by  the  faid  Rule  for  fetting  the 
"  Defendant  in  and  upon  the  Pillory  is  enlarged;  And  that  the 
•■'  faid  Sentence  be  executed  on  the  ijth  Day  of  December  next, 
"*'  or  as  foon  afterivards  as  the  fame  can  be  done  ivithout  Danger 
"  from  the  Defendant's  Indifpofition." 

The  next  Day  (the  laft  Day  of  Michaelmas  Term  1765,) 

Eyre,  Recorder  of  LoWo;/,  on  Behalf  of  the  Defendant,  urged 
the  Court  (as  he  had  before  done,  on  the  preceding  Day,)  to  re- 
confider  their  Judgment,  that  is  to  fay,  their  Sentence:  And  he 
mentioned  i  Salk.  78.  The  ^een  againft  Darby,  and  Farrejley 
(7  Mod.)  100.  S.  C.  and  2  Hales  Hiji.  P.  C.  379.  whereLord 
Ch.  J.  Hale  lays,  "  If  by  any  Mirtake  or  Overfight,  the  Court 
■'*  fhould  give  Judgment  againft  a  Clerk  convidted  of  a  Felony 
*'  within  Clergy ;  yet  they  may,  and  (as  I  think)  ouc;ht  to  allow 
**  Him  his  Clergy,  after  his  Attainder."  From  whence  he  ar- 
gued, that  as  in  the  prefent  Cafe  the  Judgment  ought  to  have 

been 
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heQn  ''  quod  caffl'tiir"  it  is  not  on:ly;in. their  Po^er  to  fetit'right 
«o\v,  but  they  are  even  bound  ex  Ofjido  to  do  fo*  And  lie- ("did, 
there  was  no  Diliindion,,  in  Crimi?ial  CaieSj  between  Form-  and 
Suhjlance. 

But  The  Co.uut  perfifted  m  not  doing  this,  without  fome 
Precedetit.  They  laid,  the:  Citation  .from  Hales  H.  P.  C.  was 
not  parallel  to  the  prefent  Cafe..  There,  the  Judgment  would 
•only  be  corrcoled:  This  is  a  Motion  to  arrejl  M.  That  was  ii 
'Capital  Cafe  too  :  Here,  you  are  limited  to  a  Time,  And  even 
in  Capital  Caies,  you  have  no  Inftance  of  fuch  a  Motion  as  this, 
after  the  Expiration  of  the  limited  Time. 

■  .    .;■■  i 

Motion  denje©. 

Whereupon,  Mr.  Lookup  brought  a  Writ  of  Error  returnable 
in  Parliament,  and  afligned  feveral  Errors,  ift.  That  the  In- 
didment  is  infufficient.  2d.  That  the  Offence  in  the  Indictment 
fpecified  is  ?20t  charged  to  have  been  done  againll  the  Peace  of  hi:> 
late  Majefty  ;  in  whofe  Reign  it  was  alledged  to  have  been  com- 
mitted. 3d.  That  the  Offence  is  charged  to  have  been  done 
againft  the  Peace  of  his  prefint  MajeiT;yi  in  whofe  Reign  it  ap- 
pears not  to  have  been  committed.  4th.  That  no  certain  Day  or 
'\time  is  fixed  appointed  or  limited  by  the  Judgment,  for  fctting 
the  Plaintiff'  in  Error  in  and  upon  the  Pillory.  5th.  That  710 
certain  'Time  is  fixed  appointed  or  limited  by  the  Judgment,  for 
the  Tranjportation  of  the  Plaintiff  in  Error.  6th.  That  the 
Court  of  Kings  Bench  had  not  any  Power  or  Authority,  by  Law, 
to  adjudge  or  order  that  the  Plaintiff  fliould  be  tranfported  to 
fome  of  his  Majefty's  *  Colonies  or  Plantations  in  America  for  the  •  V.  2  G. : 
Space  of  feven  Years.  *^'  ^S* 

All  the  Objedions  were  confidered  as  frivolous ;  except  that 
which  was  difcovered  after  Sentence  pronounced.     But 

On  5th  May  lybb.  The  following  Queffion  was  put,  by  the 
Lords,  to  the  Judges — 


■■,  f\  ,^ffn' 


**  Whether  the  Perjury  being  alledged  in  the  Indiiflment  to 
**  have  been  committed  in  the  Time  of  the  late  King,  and  charged 
"  to  be  againft  the  Peace  of  the  no%v  King,  is  fatal,  and  renders 
"  the  Indidlment  infujicienf."  ■ 

■  The  Lord  Chief  Baron  delivered  the  unaniniQUS  Q|)inifin|pf  jthe 
Judges,  in  the  .^f^^'''^^'^"'''''-  <  voii-  1 '■-'   ,  73Ti''>  n-Htivr  >^' 

■P A  R  T  I V.   VO  L .  in.  .8  H  ^  ^c.X  fli  ii>  iilli   .t4o| 


!-7.t; 


.    -:;v.;n 
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And    upon    this   Point,  The  Judgment  of  the  Kings  Bench 

was    REVERSED. 

Two  Days  after,  on  7th  May  1766,  Mr.  Recorder  moved,  on 
his  Behalf,  (but  without  his  being  brought  up  into  Court,)  That 
He  might  be  dij'cbarged.  ''  ■''^'  '■ 

And,  the  Order  of  Reverfal  being  produced  and  read. 
The  Court  ordered  Him  to  be 

DISCHARGED. 

It  is  very  remarkable,  that  from  Michaelmas  Term  1756,  to  the 
Time  of  this  Pubhcation  [Michaelmas  Term  1771,)  This  is  the 
only  Judgment  of  the  Court  oi  King's  Bench,  which  has  been  re- 
verfed  j  though,  from  the  Importance  and  Difficulty  of  the  Quc- 
flions,  there  have  been  many  Writs  of  Error  in  the  Exchequer- 
Chamber  and  in  Parliament. 


Friday,  9 
May  1766. 


Rex  vcrftcs  Helling  et  al. 

R.  Coxe  and  Mr.  Dunning  fliewed  Caufe  againft  quafliing 
_  _  an  Order  made  upon  Eajier  PVedneJday  1766,  by  two  Juf- 
tices  (^Luke  Robin/on  and  'Jofcph  Girdler  El'qrs.)  appointing  the 
Defendants  Overfeers  of  the  Poor  of  St.  Andrew  s  Holbourn  above 
the  Bars,  and  St.  George  the  Martyr. 

It  has  been  objefted,  that  this  is  not  an  Appointment  under 
the  Statute  of  43  Eliz.  c,  2,  being  ^^  for  this  prejent  Tear  1766." 

Anfwer — But  this  is  the  ufual  Form  in  this  Parifh.  And  the 
Order  fays,  "  and  to  do  all  fuch  Things  as  their  Duty  requires"; 
that  is,  (amongfl  other  Things)  to  flay  in  their  Office  till  Others 
arq  appointed. 

Sir  Fletcher  Norton  and  Mr.  Walker,  contra,  argued  for  quafli- 
ing  the  Order. 

They  admitted,  they  could  not  go  out  of  the  Order.  But  by 
43  E/Zx;.  c.  2.  feci.  i.  the  Overfeers  are  to  be  nominated _j'f'^7r/)'. 
And  this  Aft  giving  a  furifdiSlion,  They  are  obliged  to  conform 
exaBly  to  it.  Confequently,  They  can  nominate  only  for  a 
Year  ;  (neither  more  nor  lefs.) 

_  Whereas  this  Appointment  being  made  on  Eajler  Wednefday,  and 
•appointing  them  J^r  the  Year  1766,  they  were  not  obliged  nor 

2  autho- 
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authorized  or  intitled  to  continue  any  longer  than  the  End  of  the 
Tear  1766.     It  is  not  an  Appointmcntyir  a  Tear. 

Lord  Mansfield — The  real  Objedions,  I  take  iit  for 
granted,  are  not  before  the  Court. 

The  only  Queftion  before  Us  is  "  Whether  the  Order  is  good 
,  *'  upon  the  Face  of  it,  -or  not." 

Now  this  Order  plainly  means  the  Overfeer's  Year :  And  that 
Year  is  from  Eajler  1765  to  Eajier  1766.  You  would  make  it 
bad,  by  undcrftanding  it  to  mean  the  Year  of  our  Lord.  But 
you  can  not  conltrue  this  Order  to  be  a  bad  One,  by  undcrftand- 
ing it  fo :  For  it  manifeftly  means  quite  another  Sort  of  Year. 

Mr.  Juftice  Wilmot  was  filent,  being  a  Parifhioner, 

Mr.  Juftice  Yates  was  abfent. 

Mr.  Juftice  Aston  concurred  with  Lord  Mansfield;  and 
faid,  that  if  the  Conftrudtion  may  be  taken  two  Ways  ;  One  of 
them  making  the  Order  good,  the  Other  making  it  bad;  He 
fhould  take  it  in  the  Senfe  that  would  make  it  good.     Wherefore 

Per  Cur. — 

Rule  discharged: 

Ord-er  affirmed. 


Rtx  verfits  Inhabitants  of  Ecclefall  Bierlovv  in  Sheffield .  JJ^"'^^*^^;' 


See  this  Cafe  abridged,  in  the  Table;  and  at  large  in  the 
Quarto-Edition  of  my  Settlement-Cases,  N^.  180. 
Pa.  562. 


Carter    verfus    Boehm, 

THIS  was  an  Infurance-Caufe,  upon  a  Policy  underwritten 
by  Mr.  Charles  Boehm,  of  Intereft,  or  no  Intereft ;  with- 
out Benefit  of  Salvage.  The  Infurance  was  made  by  the  Plain- 
tiff, for  the  Benefit  of  his  Brother,  Governor  George  Carter. 

It 
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It  was  tried  before  Lord  Mdnsfield  -^iX.  GuiUhall  •■,  and  a  Verditft 
was  found  for  the  Plaintiff  by  a  fpecial  Jury  of  Merchants. 

On  Saturday  the  19th  ol  April  laft,  Mr.  Recorder  (^Eyre,)  on 
Behalf  of  the  Defendant,  moved  for  a  New  Trial. 

His  Obiedlion  was,  "  That  Circumftar.ces  were  not  fufficiently 
"  difclofed." 

A  Rule  was  made  to  fhew  Caufe  :  And  Copies  of  Letters  a.Tjd 
Depofitions  were  ordered  to  be  left  with  Lord  Mansfield. 

N.  B.  Four  other  Caufes  depended  upon  this. 

The  Counfel  for  the  Plaintiff,  'viz.  Mr.  Morton,  Mr.  Dunning 
and  Mr.  Wallace,  {hewed  Caufe  on  'Tbicrjday  the  firil  of  tl-^s 
Month.     But  firft. 

Lord  Man SFIKLD  reported  the  Evidence — That  it  was 
an  Adlion  on  a  Policy  of  Infurance  for  one  Year ;  viz.  from  i6th 
■o^  October  1759  to  i6th  oi  OSlober  1760,  for  the  Benefit  of  the 
Governor  of  Fort  Marlborough,  George  Carter,  againll  the  Lo'fs 
of  Fort  Marlborough  in  the  llland  of  Sumatra  in  the  Rajl  Indies, 
by  its  being  taken  by  a  foreign  Enemy.  The  Event  happened : 
The  Fort  laas  taken,  by  Count  D'EJlaigne,  within  the  Year. 

The  firfl  Witnefs  was  Cawthorne,  the  Policy -Broker,  who  pro- 
■duced  the  Memorandum  given  by  the  Governor's  Broiher  (the 
Plaintiff)  to  Him  :  And  the  Ufe  made  of  thefe  Inftrudlions  was, 
to  fliew  "  that  the  Infurance  was  made  for  the  Benefit  of  Gover- 
"  nor  Carter,  and  to  infure  Him  againll  the  Taking  of  the  Fort 
"  by  a  foreign  Enemy." 

Both  Sides  had  been  long  in  Chancery :  And  the  Chancery- 
Evidence  on  both  Sides  was  read  at  the  Trial. 

It  was  objedled,  on  Behalf  of  the  Defendant,  to  be  a  Fraud, 
hy  Concealment  of  Circumftanccs  which  ought  to  have  been  dif- 
clofed ;  and  particularly,  the  Weaknefs  of  the  Fort,  and  the  Pro- 
bability of  its  being  attacked  by  the  Fr^«c/» :  Which  Concealment 
was  offered  to  be  proved  by  two  Letters.  The  firfl  was  a  Let- 
ter from  the  Governor  to  his  Brother  Roger  Carter,  his  Truflee, 
the  Plaintiff  in  this  Caufe  :  The  fecond  was  from  the  Governor  to 
4he  Eaji  India-Company. 

The 
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The  Evidence  in  Reply  to  this  Obje^ion  conliftsd  of  three 
Depofitions  in  Chancery,  letting  forth  that  the  Governor  had 
20000/.  in  Effects ;  and  only  inliired  loooo/:  And  that  He  was 
guilty  of  no  Fault  in  defending  the  Fort. 

The  firfl  of  thefe  Depofitions  was  Captain  I'ryons :  Which 
proved  that  this  was  not  a  Fort  proper  or  clefigned  to  refiil  Euro- 
pean Enemies  ;  but  only  calculated  for  Defence  againit  the  Na- 
tives of  the  Ifland  of  Sumatra  ;  And  alfo  that  the  Governor's  Of- 
fice 1%  not  Military,  but  only  Mercdn-tils  ■;  And  that  Fort  il'/t//-/- 
borougb  is  only  a  fubordinate  Factory  to  Fort  St.  George. 

Thfre  was  no  Evidence  to  the  contrary.     And  a  Verdidl  was 
found  for  the  Plaintiff,   by  a  fpecial  Jury. 
♦ 

After  his  Lordihip  had  made  his  Report, — 

The  Counfel  for  the  Plaintiff  proceeded  to  lliew  Caufe  againll: 
a  New  Trial. 

They  argued,  that  there  was  no  fuch  Conceahnent  of  Circum- 
ftances  (as  the  Weaknefs  of  the  Fort,  or  the  Probability  of  the 
Attack,)  as  would  amount  to  a  Fraud  fufficieitt  to  vitiate  this 
Contraifl :  All  which  Circumftances  were  univerfally  knoion  to 
every  Merchant  upon  the  Excjiange  of  XoWo;/.  And  All  thefe 
Circumftances,  they  faid,  were  fully  confidered  by  a  fpecial  Jury 
of  Merchants,  who  arc  the  proper  Judges  of  them. 

And  Mr.  Dunning  laid  it  down  as  a  Rule — "  That  the  Infured 
"  is  only  obliged  to  difcover  FaBs ;  not  the  Ideas  or  Speculations 
**  which  He  may  entertain,  upon  fuch  Fadts." 

They  faid,  this  Infumnce  was,  in  reality,  no  more  than  a 
Wager  J  "  Whether  the  Fr^;;c-Z>  v/ou Id  think  it  their  Interell:  to 
*'  attack  this  Fort ;  and  if  they  ihould,  \\hether  thev  would  be 
"  able  to  get  a  Ship  of  War  up  the  River,  or  not." 

Sir  Fletcher  Norton  and  Mr.  Recorder  [Eyre)  argued,  contra, 
for  the  Defendant  (the  Undcr-Writer.) 

They  infifted,  that  the  Infurer  has  a  Right  to  know  as  much 
as  the  Infured  Himfeif  knows. 

They  alledged  too,  that  the  Broker  is  the  fole  Agent  of  the 
Infarct/. 
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thefe  are  general,  univerfal  Principles,  in  all  Infurances. 

Then  they  proceeded  to  argue  in  fupport  of  the  prefent  Ob- 
jeflion. 

The  Broker  had,  they  faid,  on  being  crofs-examined,  owned 
that  He  did  ?iot  believe  that  the  Infurer  would  have  meddled  with 
the  Infurance,  i/  He  had  (qqu  thefe  two  Letters. 

_  ■ ,  r ,-, , , 
All  the  Circumflances  ought  to  be  difclofedi 


'to' 


This  Wager  is  not  only  "  Whether  the  Fort  diall  ht -at tacked-. 
But  "Whether  it  ihall  be  attacked  and  taken."        aisrli' 

\   3d}   hiovf;  .05  'i    .'rffe 

Whatever  reaUy  increafcs  the  Rifque  Ought  to  be  difclofed. 

Then  they  entered  into  the  Particulars  which  hid  been  here 
kept  concealed.  And  they  infifted  ftrongly,  that  the  Plaintift* 
ought  to  have  dilcovered  the  Weaknefs  and  ablblute  IndefeiT/ihi/ity 
of  the  Fort.  In  this  Caie,  as  ogainjl  the  lufurcr.  He  was  obliged 
to  make  fuch  Difcovery ;  though  he  acfted  for  the  Governor.  In- 
deed, a  Governor  ought  not,  in  Point  of  Policy,  to  he  permitted 
to  infure  at  all:  But  if  He  is  permitted  to  infure,  or  will  infure. 
He  ou£ht  to  difclofe  all  Fa£ls. 


to' 


It  can  not  be  fuppofed  that  the  Infurer  would  have  infured  fo 
low  at  4/.  per  Cent,  if  He  had  known  of  thefe  Letters. 

It  is  begging  the  Quellion,  to  fiiy,  "  That  a  Fort  is  not  in- 
"  tended  for  Defence  againft  an  Enemy."  The  Suppofition  is 
abfurd  and  ridiculous.  It  mull  be  prefumed  that  it  was  intended 
for  that  Purpofe  :  And  the  Prejumption  was  "  that  the  Fort,  the 
"  Powder,  the  Guns  G?<:\vere  in  a  good  and  proper  Condition."  If 
they  were  not,  (and  it  is  agreed  that  in  fait  they  were  not,  and 
that  the  Governor  knew  it,)  it  ought  to  have  been  difclofed.  But 
if  He  had  difclofed  this,  He  could  not  have  got  the  Infurance. 
Therefore  this  was  a  fraudulent  Concealment :  And  the  Under- 
writer is  not  liable. 

It  does  not  follow,  that  becaufe  He  did  not  infure  his  nihole 
Property;  therefore  it  is  good  for  what  He  has  judged  proper  to 
infure.  He  might  have  his  Reafons  for  infuring  only  a  Part,  and 
not  the  Whole. 


Cur.  advifare  vult. 


Lord 
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Lord  Mansfield   now  deliv^fed  the  Refolution  of  the 

Court, 

This  is  a  Motion  for  a  New  Trial. 

In  fiipport  of  it.  the  Counfel  for  the  Defendant  contend,"  That 
"  lome  Circiimftances  in    the   Knowledge  of  Governor  Cwrcr 
"  not  having  been  mentioned  at  the  Time  the  PoHcy  was  under- 
"  wrote    amount   to  a  Concea/,j,efit,  which   ought,    in   Law,  to 
"  avo:a  the  Pohcy." 

^^  The  Counlel  for  the  Plaintiff  infill,   "  That  the  not  mention- 
ing tnele  Particulars,  does  nof  amount  to  a  Concealment,  which 

"  ought,   m  Law.   to  avoid  the  Policy,   either  as  a  F;v;.v./;  or 
as  varying  tne  Contracfl." 

1(1.  It  may  be  proper  to  %  fomething,  in  general,  of  Cc^W. 
fue^iits  w/j/c/j  avoid  a  Policy. 

2dly.  To  Hate  particularly  the  Cafe  now  under  Confideration. 

3ii1y-.>  To  examine  whether  th^  Ferdidl,  which  finds  this  Po- 
hcy good  although  the  Particulars  objedled  were  not  mentioned. 
is  well  jounacd. 

Firfl.     Infurance  is  a  Contradl  upon  Speculation. 

The  fpecial  Fafts,  upon  which  the  Contingent  Chance  is  to 
be  computed,  he  moil  commonly  in  the  Knowledge  of  th.-  Injured 
only:  The  Under- Writer  trulls  to  his  Reprefentation,  and  pro- 
ceeds upon  Conhdencc  that  He  does  not  keep  back  any  Circum- 
llance  m  his  Knowledge,  to  mifiead  the  Under- Writer  into  a 
Belief  that  the  Circumlhnce  does  not  exiil,  and  to  induce  Him 
to  ellimate  the  Rifque,  as  if  itxiid  not  exifl. 

The  keeping   back  fuch  Circumftance  is  a  Fraud,  and  therei' 
fore  the  Policy  is  void.     Although  the  Supprelhon  Oiould  happen 
t.irough  Mi/lake,  without  any  fraudulent  Intention;  yet  llili  the 
Un^der- Writer  is  deceived,  and  the  Policy  is  void;   Becaule  the 
Ruque  run  is  really  different  from  the  Rifque  underllood  and  iri-o 
tended^to.be  run,  at  the  Time  of  the  A.o-reement  ■4^/11 

The  Policy  would  equally  be  void,  againH:  the  Under-Wriier, 
if  He  concealed  ;  As,  if  He  infured  a  Ship  on  her  Voyage,  ^^  hich 
He  privately  knew  to  be  arrived  :  And  an  Action  would  he  to 
recover  the  Premium. 

The 
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;The  governing  Principle  Is  applicable  to  all  QontrzCts  antl 
iPlfalings. 

Good  Faith  forbids  either  Party,  by  concealing  what  He  pri- 
vately knows,  to  draw  the  Other  into  a  Bargain,  from  his  Igno- 
rance of  that  Fad:,  and  his  believing  the  contrary. 

But  either  Party  may  be  innocently  filent,  as  to  Grounds  open 
to  Bothy  to  exercife  their  Judgment  upon.  Aliud  ejl  celare  ;  a'ludy 
t  a  cere:  Neque  enim  id  eft  celare  qui c  quid  reticeas  ;  Jed  cum  quod  tu 
Idas,  id  ignorarc  emoliunenti  tiii  cauja  veils  eos,  quorum  interjit  id 
fcire. . 

This  Definition  of  Concealment,  retrained  to  the  efficient 
Motives  and  precife  Subjeft  of  any  Contradl,  will  generally  hold 
to  make  it  void,  in  Favour  of  the  Party  milled  by  his  Ignorance 
of  the  Thing;  concealed. 


't> 


There  are  many  Matters,  as  to  which  the  Infured  may  be  in- 
nocently filent — He  need  not  mention  what  die  Under-Writer 

knows — Scicjitia  utrinquc  par  pares  contrabcntes  facit. 

An  Under-Writer  can  not  infifl  that  the  Policy  is  void,  be- 
caufe  the  Infured  did  not  tell  Him  vvhat  He  adlually  knew;  what 
Way  foever  He  came  to  the  Knowledge. 

The  Infured  need  not  mention  v/hat  the  Under-Writer  ought 
to  know ;  what  He  faJ^es  upon  HimJ'elfxhQ  Knowledge  of;  or  what 
He  waves  being  informed  of. 

The  Under-Writer  needs  not  be  told  what  leflens  the  Rifque 
agreed  and  underftood  to  be  run  by  the  exprefs  Terms  of  the  Po- 
licy. He  needs  not  be  told  general  Topics  of  Speculation  :  As, 
for  Inftance — The  Under-Writer  is  bound  to  know  every  Caufe 
which  may  occafion  natural  Perils ;  as,  the  Didiculty  of  the  Voy- 
age— the  Kind  of  Sealbns — the  Probability  of  Light'ning,  Hur- 
ricanes, Earthquakes  &c.  He  is  bound  to  know  every  Caufe 
which  may  occalion  political  Perils;  from  the  Ruptures  of  States ^ 
from  War,  and  the  various  Operations  of  it.  He  is  bound  to 
know  the  Probability  of  Safety,  from  the  Continuance  or  Return 
of  Peace  ;  from  the  Imbecillity  of  the  Enemy,  through  the  Weak- 
nefs  of  their  Councils,  or  their  Want  of  Strength  Qfr. 

If  an  Under-Writer  infures  private  Ships  of  War,  by  Sea  and 

on  Shore,  from  Ports  to  Ports,  and  Places  to  Places,  any  where — 

He  needs  not  be  told  the  fecret  Enterprizes   they  are  deftined 

I  upon  J 
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upon  J  becaufe  He  knows  fome  Expedition  muft  be  in  View; 
And,  from  the  Nature  of  his  Contrail:,  without  being  told.  He 
waves  the  Inforrnation.  If  He  infures  for  three  Years,  Fie 
needs  not  be  told  any  Circumftance  to  (hew  it  may  be  over  i;i 
Tv.o :  Or  if  He  infures  a  Voyage,  with  Liberty  of  Deviati'-^n, 
He  needs  not  be  told  what  tends  to  ihew  there  will  be  no  Deviation. 

Men  argue  differently,  from  natural  Phcenomena,  and  political 
Appearances  :  They  have  different  Capacities,  different  Degrees 
of  Knowledge,  and  different  Intelligence.  But  the  Means  of  In- 
formation and  judging  are  open  to  Both:  Each  profcffes  to  aft 
from  his  own  Skill  and  Sagacity ;  and  therefore  Neither  needs  to 
communicate  to  the  Other. 

The  Reafon  of  the  Rule  which  obliges  Parties  to  difclofe,  is  to 
prevent  Fraud,  and   to  encourage  good  Faith.      It  is  adapted  to 
fuch  Fa6ls  as  vary  the  Nature  of  the  Contraftj   which  One  pri- 
vately knows,  and  the  Other  is  ignorant  of,  and  has  no  reafon  to 
fufpedl. 

The  Quefllon  therefore  muft  always  be  "  Whether  there  was, 
"  under  all  the  Circumftances  at  the  Time  the  Policy  was  under- 
**  written,  ^  fair  Keprefentation ;  or  a  Concealment;  fraudulent, 
"  if  dejigned;  Or,  though  not  deligned,  njarying  materially  the 
*'  ObjeB  of  the  Policy,  and  changing  the  Rtfque  underflood  to 
**  be  run-" 

This  brings  me,  in  the  fecond  Place,  to  ftate  the  Cafe  now  Secondly, 
under  Conlideration, 

The  Policy  is  againft  the  Lofs  of  Fort  Marlborough,  from  being 
deftroyed  by,  taken  by,  or  furrendered  unto,  any  European  Ene- 
my, between  the  ill  ol  OSlober  1759,  and  ift  of  Oolober  1760. 
It  was  under- written  on  the  gtJi  oi  May  1760. 

Tne'Under-Writer  knew  at  the  Time,  that  the  Policy  was' to 
indemnify,  to  that  Amount,  Roger  Carter  the  Governor  of  Fort 
Marlborough,  in  Cafe  the  Event  infured  againft  fliould  happen. 
The  Governor's  Inftruftions  for  the  Infurance,  bearing  Date  at 
Fort  Marlborough  the  22d  of  September  1759,  were  laid  before 
the  Under- Writer.  Two  Adtions  upon  this  Policy  were  tried 
before  Me  in  the  Year  1762.  The  Defendants  then  knew  of  a 
Letter  written  to  the  Eaji  India  Company,  which  the  Company 
offered  to  put  into  my  Hands  j  but  would  not  deliver  to  the 
Parties,  becaufe  it  contained  fome  Matters  which  They  did  not 
think  proper  to  be  made  public. 
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,^'     An  Objedion  occurred  to  Mc  at  the  Trial,  ♦'  Whether  a  Po- 
''^,\  licy,  againfl  the  Lofs  of  Fort  Marlborough,  for  the  Benefit  of 

'■**  the  Governor,  was  goodj"  upon  the  Principle  which  does  not 

allow  a  Sailor  to  inl'ure  bis  Wa2:es. 

But  confidering  that  this  Place,  though  called  a  Fort,  was 
really  but  a  Fadory  or  Settlement  for  Trade;  And  that  He, 
though  called  a  Governor,  was  really  but  a  Merchant — Confider- 
ing too,  that  the  Law  allows  a  Captain  of  aShip  to  infure  Goods  J 
which  He  has  on  board,  or  his  Share  in  the  Ship,  if  He  be  a 
Part-Ownerj  and  the  Captain  of  a  Privateer,  if  He  be  a  Part- 
Owner,  to  infure  his  Share — Confidering  too,  that  the  Objeftion 
did  not  lie,  upon  any  Ground  of  Juftice,  in  the  Mouth  of  the 
Under- Writer,  who  knew  Him  to  be  the  Governor,  at  the  Time 
he  took  the  Premium. — And  as,  with  Regard  to  Principles  of 
public  Convenience,  the  Cafe  fo  fcldom  happens,  (I  never  friW 
One  before,)  any  Danger  from  the  Example  is  little  to  be  appre- 
hended—  I  did  not  think  Myfelf  warranted,  upon  that  Point,  to 
nonfuit  the  Plaintiff;  efpecially  too,  as  the  Objection  did  not 
come  from  the  Bar. 

Though  this  Point  wa-s  mentioned,  it  was  not  infilled  upon,  at 
the  laft  1  rial ;  Nor  has  it  been  ferioully  argued,  upon  this  Motion, 
as  fufficient,  alone,  to  vacate  the  Policy  :  And  if  it  had.  We  are 
All  of  Opinion  "  That  wc  are  not  warranted  to  fay  It  is  void, 
•"  upon  this  Account."  ..^^^.^ 

Upon  the  PlaintifiTs  obtaining  thefe  two  Verdicts,  the  Under- 
writers went  into  a  Court  of  Equity;  where  they  have  had  an 
Opportunity  to  fift  every  Thing  to  the  Bottom,  to  get  every  Dif- 
covery  from  the  Governor  and  his  Brother,  and  to  exa.mine  any 

■  Witnefles  who  were  upon  the  Spot.  At  laft,  after  the  fulleil  In- 
veftigation  of  every  Kind,  the  prefent  Adtion  came  on  to  be  tried 

2X  the  Sittings  after  laft  Term. 

The  Plaintiff  prove.!,  without  Contradiflion,  that  the  Place 
■called  Pmcookn  or  Fort  Marlborough  is  a  Faftory  or  Settlement, 
but  no  Military  Fort  or  Fortrcfs.  That  it  was  not  eftabliilied  for 
a  Place  of  Arms  or  Defence  againft  the  Attacks  of  an  European 
Eneniy ;  but  merely  for  the  Purpofe  of  Trade,  and  of  Defence 
againft  the  Natives.  That  the  Fort  was  only  intended  and  built 
with  an  Intent  to  keep  off  the  Country  Blacks.  1  hat  the  only 
Security  againft  Ezircpean  Ships  of  War,  confifted  in  the  Difficulty 
of  the  Entrance  and  Navigation  of  the  River,  for  want  of  proper 
Pilots.  That  the  general  State  and  Condition  of  the  laid  Fort, 
and  of  the  Strength  thereof,  was,  in   general   well  known,  by 

molt 
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moft  Perlbns  converdint  or  acquainted  with  Indian  Affairs,  or  the 
State  of  the  Company's  Faftories  or  Settlements  ;  and  could  not 
be  keot  fecret  or  concealed  from  Perfons  who  fliould  endeavour, 
by  proper  Inquiry,  to  inform  Themfelves.  That  there  were  no 
Appreheniions  or  Intelligence  of  any  Attack  by  the  French,  un- 
til they  attacked  Nattal  in  Feb.  1760.  That  on  the  8th  oi  Fe- 
bruary 1760,  there  was  no  Sufpicion  of  any  Deiign  by  the  French. 
That  the  Governor  then  bought,  from  the  W'itnefs,  Goods  to 
the  Value  of  4.000/.  and  had  Goods  to  the  V^alue  of  above  20000/. 
and  then  dealt  for  50000/.  and  upwards.  That  on  the  ift  of 
Apr'il  1 760,  the  Fort  was  attacked  by  a  French  Man  of  War  of 
■64  Guns  and  a  Frigate  of  20  Guns,  under  the  Count  D'EJiai^Jie, 
brought  in  by  Dutch  Pilots ;  unavoidably  taken ;  and  afterwards 
delivered  to  the  Dutch;  and  the  Prifoners  fent  to  Batavia. 

On  the  Part  of  the  Defendant — After  all  the  Opportunities  of 
Inquiry,  no  Evidence  was  offered,  that  the  French  ever  had  any 
Delign  upon  Fort  Mar/borough,  before  the  End  of  March  1760; 
Or  that  there  was  the  leaft  Intelligence  or  Alarm  "  that  Thev 
"  might  make  the  Attempt,"  till  the  Taking  of  Nattal  m  the 
Year  1760. 

They  did  not  offer  to  difprove  the  Evidence,  that  the  Gover- 
nor had  aifled,  as  in  full  Security,  long  after  the  Month  of  Sep- 
tember 1759 ;  and  had  turned  his  Money  into  Goods,  (o  late  as 
the  8th  of  February  1760.  There  was  no  Attempt  to  (hew  that 
He  had  not  lofl  by  the  Capture  very   confidcrably   beyond  the 

Value  of  the  Infurance. 

.   J  'Jti; 

ButtTie  Defendant  relied  upon  a  Letter,  written  to  the  Eajl 
India  Company,  bearing  Date  the  i6th  of  September  1759,  which 
was  fent  to  England  by  the  Pitt,  Captain  IFilJhn,  who  arrived  in 
May  1760,  together  with  the  Inftrudiions  for  Iniuring;  and  alio 
a  Letter  bearing  Date  the  22d  of  September  1759,  fent  to  the 
Plaintiff  by  the  fame  Conveyance,  and  at  the  fame  Time,  (which 
Letters  His  Lordlhip  repeated.*)  *  The  former 

,    ,       ,    .  or'  chcm  nj- 

lii:C5,tp  jhe£<7y? /waVij  Company,  That  the /"wk^  had,  the  preceding, Year,  .1  Defign  on  FoDt,  to  at- 
tempt talcing  that  bettliment  by  Surprize  ;  and  that  it  was  very  probable  they  might  revive  that  Defign. 
\x  coiifciies  and  reprefents  the  Weaknel's  of  the  Fort;  its  being  badly  i'upplied  with  Stores  Arms  and 
AiTunuoition  ;  and  the  Impracticability  of  maintaining  it  (in  its  then  Stitc)  againll  ah  Euro  can  Enemy. 

The  latter  Letter  (to  his  Brother)  owns  that  he  is  "  no.v  mare  afraid, than  firmeriy,  that  the  Fismh 
"  fho'.'ld  attacit  and  take  the  Sertlement  ;  For,  as  they  c.in  nor  Mafter  a  Force  to  relieve  their  Friends 
"  at  tiie  Coal},  they  mav,  rather  than  remain  idle,  pay  Us  a  Vliit.  It  feems,  they  had  fuch  an  Intcn- 
."  tion,  laft  Year."  And  therefore  He  defires  his  •g5>.;-hejr.. jp  gst  jlni  itifurance  made  up.n  his  Stock 
there.  ,      :    '       , 

They  relied  too  upon  the  Crofs-Examination  of  the  Broker 
who  negotiated  the  Policy,  "  That,  in  his  Opinion,  thefe  Letters 

"  ought 
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*'  oiight  to  have  been  (hewn,  or  the  Contents  dilclofed  ;   and  if 
*'  they. had,  the  Policy  would  not  have  been  under-written." 

'•'  The  Defendant's  Counfel  contended  at  the  Trial,  as  Thev  have 
done  upon  this  Motion,   "  that  the  Policy  was  -void" — 

'  'ifl:..''Becaufe  the  St  tit  e  and  Condition  of  the  Fort,  mentioned  in 
the  Governors  Letter  to  the  Rajl  India  Company,  was  not  dijclofed. 

2dly.  Becaufe  He  did  not  difclofe,  that  the  French,  not  being 
in  a  Condition  to  relieve  their  Friends  upon  the  Coaft,  were  more 
\ikt\y  to  make  an  Attack  upon  this  Settlement,  rather  than  re- 
main idle. 

3dly.  That  He  had  i7ot  difclofed  his  having  received  a  Letter  of 
the  4th  oi  February  1759,  from  which  it  fcemed  that  the  French 
had  a  Dcfign  to  take  this  Settlement,  by  Surprize,  X.he  Tear  before. 

They  alfo  contended,  that  the  Opinion  of  the  Broker  was  al- 
moft  decifive.  ■ 

The  Whole  was  laid  before  the  Jury  j  Who  found  for  the 
Plaintiff. 

Thirdly.  Thirdly  — It  remains  to  confider  thefe  Objedions,  and  to  exa- 

mine **  Whether  this  Verdidl  is  well  founded." 

To  this  Purpofe,  it  is  necefPary  to  confider  the  Nature  of  the 
Contract,  at  the  'Time  it  was  entered  into. 

The  Policy  was  figned  in  May  1760.  The  Contingency  was, 
"  Whether  Fort  Marlborough  was  or  would  be  taken,  by  an  Eu- 
•**  ropean  Enemy,  between  OSober  1759,  and  Oclober  1760," 

The  Computation  of  the  Rifque  depended  upon  the  Chance, 
'•  Whether  any  European  Power  would  attack  the  Place  by  Sea." 
If  they  did,  it  was  incapable  of  Refiltance. 

The  Under- Writer  at  London,  in  May  1760,  could  iudge  much 
better  of  the  Probability  of  the  Contingency,  than  Governor 
Carter  could  at  Fort  Marlborough,  in  September  J759.  He  knew 
the  Succefs  of  the  Operations  of  the  War  in  Europe.  He  knew 
what  Naval  Force  the  Engli/h  and  French  hud  fent  to  the  Eaf 
Indies.  He  knew,  from  a  Comparifon  of  that  P'crcc,  whether  the 
Sea  was  open  to  any  fuch  Attempt  by  the  French.  He  knew,  or 
might  know,  every  Thing  which  v^^as  known  at  Fort  Marlborough 
in  September  1759,  of  the  general  State  of  Affairs  in  the  Eaf 
4  Indies, 
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tuples,  or  the  particular  Condition  of  Fort  MarlborougJj,  by  the 
Ship  which  brought  the  Orders  for  the  Infurance.  He  knew 
tliat  Ship  muft  have  brought  many  Letters  to  the  Eajl  India 
Company ;  and,  particularly,  from  the  Governor.  He  knew 
what  Probability  there  was  of  the  Dutch  committing  or  having 
committed  Hoftilities. 

Under  thefe  Circumftances,  and  ivkh  this  Knowledge,  He 
infures  againll  the  general  Contingency  of  the  Place  being  at-« 
tacked  by  an  European  Power. 

If  there  had  been  any  Defign  on  Foof,  or  any  Enterprize  begun, 
in  September  I759>  to  the  Knowledge  of  the  Governor,  it  would 
have  varied  the  Rifque  underftood  by  the  Under-Writer ;  Be- 
caufe,  not  being  told  of  a  particular  Defign  or  Attack  then  fubjijl- 
ing.  He  eftimated  the  Rifque  upon  the  Foot  of  an  incertain  Ope- 
ration, which  might  or  might  not  be  attempted.  .^, 

But  the  Governor  had  no  Notice  of  any  Defign  fubfifting  in 
Sept.  1759.  There  was  no  fuch  Defign,  ia  Fad:  The  Attempt 
was  made  without  Premeditation,  from  the  fudden  Opportunity 
•of  a  favourable  Occafion,  by  the  Connivance  and  Affiftance  of  the 
Dutch.,  which  tempted  Count  D'EJlaigne  to  break  his  Parol. 

Thefe  being  the  Circumllances  under  which  the  Contracfl  was 
entered  into.  We  fliall  be  better  able  to  judge  of  the  Objedtions 
upon  the  Foot  of  Conceahnents. 

The  firfi:  Concealment  is,  That  He  did  not  difclofe  the  Condi" 
tion  of  the  Place. 

The  Under-Writer  knew  the  Infurance  was  for  the  Governor. 
He  knew  the  Governor  muft  be  acquainted  with  the  State  of  the 
Place.  He  knew  the  Governor  could  not  difclofe  it,  confident 
with  his  Duty.  He  knew  the  Governor,  by  infuring,  appre- 
Jiended  at  leall  the  Poilibility  of  an  Attack.  IVith  this  Know- 
ledge, ivithout  allying  a  Queilion,  He  under-wrote. 

By  fo  doing.  He  took  the  Knowledge  of  the  State  of  the  Place 
upon  Him/elf.  It  was  a  Matter  as  to  which  He  might  be  informed^ 
various  Ways :  It  was  not  a  Matter  within  the  private  Know- 
ledge of  the  Governor  only. 

But,  not  to  rely  upon  that — The  utmoft  which  can  be  con- 
tended is.  That  the  Under-Writer  trufted  to  the  Fort  being  in 
the  Condition  in  which  it  ought  to  be :  In  like  Manner,  as  it  is 
taken  for  granted,  that  a  Ship  infured  is  Sea-worthy. 

P.'VRT  IV.  Vol.  III.  8  L  What 
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What  is  that  Condition?  All  the  Wltneffes  agree  "  that  it  was 
*'  only  to  refill:  the  Natives,  and  not  an  European  Force."    The 
Policy  infures  againft  a  total  Lofs  3  taking  for  granted  "  that  //' 
■*'  the  Place  was  attacked,  it  would  be  loll:." 

The  Contingency  therefore  which  the  Under-Writer  has  in- 
fured  againft  is,  "  Whether  the  Place  would  be  attacked  by  an 
*'■  "European  Force;"  and  not,  "  Whether  it  would  be  able  to 
*'  rejijl  fuch  an  Attack,  if  the  Ships  could  get  up  the  River." 

'  It  was  particularly  left  to  the  Jury,  to  confider,  "  Whether 
**  this  was  the  Contingency  in  the  Contemplation  of  the  Parties:" 
They  have  found,  that  it  was. 

And  We  are  All  of  Opinion,  "  that,  in  this  Refpedt,  their 
«*  Conclufion  is  agreeable  to  the  Evidence." 

In  //6/V  View,  the  State  and  Condithn  of  the  Placi  was  material, 
only  in  Cafe  of  a  Land- A.ttzck  by  the  Natives. 

The  2d  Concealment  is — His  not  having  difclofed,  that,  from 
the  French  not  being  able  to  relieve  their  Friends  upon  tlie  Coall, 
They  might  make  them  a  Vifu. 

This  is  no  Part  of  the  Fadt  of  the  Cafe :  It  is  mere  Speculation 
■of  the  Governor's,  from  the  general  State  of  the  War.  The 
Conjefture  was  didlated  to  Him  from  his  Fears.  It  is  a  hold- 
Attempt,  for  the  Conquered  to  attack  the  Conqueror,  in  his  own 
Dominions.  The  Pradlicability  of  it,  in  this  Cafe,  depended 
upon  the  Englijh  Naval  Force  in  thofe  Seas  j  which  the  Under- 
Writer  could  better  judge  of  at  London  in  May  1760,  than  the 
Governor  could  at  Fort  Marlborough  in  September  1759. 

The  3d  Concealment  is — That  He  did  not  difclofe  the  Letter 
from  Mr.  Winch,  of  the  4th  oi  February  1759,  mentioning  the 
Dejign  of  the  French,  the  T'ear  before. 

What  that  Letter  was  j  How  He  mentioned  the  Defign  ;  or 
upon  what  Authority  He  mentioned  it;  or  by  whom  the  Defign 
was  fuppofed  to  be  imagined,  does  not  appear.  The  Defendant 
has  had  every  Opportunity  of  Difcovery;  and  Nothing  has  come 
out  upon  it,  as  to  this  Letter,  which  He  thinks  makes  for  his 
Purpofe. 

,   The  Plaintiff  offered  to  read  the  Account  Winch  wrote  to  the 
-Mapjndia  Company  4  Which  was  objeded  to  j  and  therefore  not 

read. 


< 
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read.  The  Nature  of  that  Intelligence  therefore  is  very  doubt- 
ful. But  taking  it  in  the  flrongeft:  Light,  it  is  a  Report  of  a  De» 
fign  to  furprize,  the  Year  before  j  but  then  dropt. 

TJiis  is  a  Topic  of  mere  general  Speculatwn ;  which  made  no 
Part  of  the  Fail  of  the  Cafe  upon  which  the  Infurance  was  to 
be  made. 

■Ill 

It  was  faid — If  a  Man  infured  a  Ship,  knowing  that  two  Prii^ 

vateers  were  lying  in  her  Way,  without  mentioning  that  Circum- 

ftance,  it  would  be  a  Fraud — I  agree  it.     But  if  He  knew  that 

3two  Privateers  had  been  there  the   Year  before,  it  would  be  no 

Fraud,  not  to  mention  that  Circumrtance :  Becaufe,  it  does  not 

follow  that  they  will  cruife  this  Year  at  the  fame  Time,  in  the 

fame  Place  ;  or  that  they  are  in  a  Condition  to  do  it.      If  the  Cir- 

cumftance  of  "  this  D^^7Z  laid  afide"   had   been  mentioned,  It 

would  have  tended  rather  to  lefien  the  Rifque,  than  increafe  it : 

For,  the   Defign  of  a  Surprize  which  has   tranfpired,  and  been 

laid  afide,  is  kfs  likely  to  be  taken  up  again ;  efpecially,  by  a  van- 

■quiflied  Enemy, 

The  Jury  confidered  the  Nature  of  the  Governor's  Silence,  as 
to  thefe  ParticulaFS :  They  thought  it  innocent ;  and  that  the 
■Omilfion  to  mention  them  did  not  "vary  the  ContraB.  And  We 
are  All  of  Opinion,  *<  that,  in  this  Refped,  They  judged  ex- 
^'  tremely  right." 

There  is  a  Silence,  not  objeded  to  at  the  Trial,  nor  upon  this 
Motion  ;  which  might  with  as  much  Reafon  have  been  objedled 
to,  as  the  two  lafl  Omiffions ;  rather  more. 

It  appears  by  the  Governor's  *  Letter  to  the  Plaintiff,  "  that  *  Dated  zid 
•'  He  was  principally  apprehenfive  of  a  •f  Dutch  War."     He  Sept.  1759- 
certainly  had,  what  He  thought,  good  Grounds  for  this  Appre-  ''".^'<,^^°^j^ 
henfion.     Count  D'EJlaigne  being  piloted  by  the  Dutch,  deliver-  ..'  in  cafe  of 
ing  the  Fort  to  the  Dutch,  and  fending  the  Prifoners  to  Batavid,  "  ^  Dunh 
is  a  Confirmation  of  thofe  Grounds.     And  probably,  the  Lofs  of ''.."^ti'i'dLve 
the  Place  was  owing  to  the  Dutch.     The  French  could  not  have  "  it  [the  In- 
got up  the  River  without  Dutch  Pilots  :   And  it   is  plain,  the  "  f^rance] 
Whole  W'as  concerted  with  them.     And   yet,  at   the  Time  of ,.  jj„y  j^atc" 
;Under-v»'riting  the  Policy,  there  was  no  Intimation  about  the 
Dutch. 

The  Reafon   why  the  Coivnfei  have  not  objeded  to  his  not 

^difclofing  the  Grounds  of  this  Apprehenfion,  is,  becaufe  it  mull 

'  L-Aave  arifen   from  political  Speculation,    and  general  Intelligence: 

-1  .  There- 
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Therefore,  They  agree,  it  is  Not  neceflary  to  communicate  /?/r/^ 
Things  to  an  Under-Writer. 

Laftly — Great  Strefs  was  laid  upon  the  Opinion  of 'the  Broker. 

But  We  All  think,  the  Jury  ought  not  to  pay  the  leaft  Regard 
to  it.  It  is  mere  Opi?iio7i  -,  which  is  not  Evidence.  It  is  Opi- 
nion after  an  Event.  It  is  Opinion  without  the  leafl  Fcunda- 
tion  from  any  previous  Precedent,  or  Ufage.  It  is  an  Opinion 
which,  if  rightly  formed,  could  only  be  drawn  from  the  fame 
Premifles  from  which  the  Court  and  Jury  were  to  deterfnine"  the 
Caufe  :  And  therefore  it  is  improper  and  irrelevant  in  the  Mouth 
of-  a  Witnefs. 

i  _ 

1  ■ 

There  is  no  Imputation  upon  the  Governor,  as  to  any  Inten- 
tion of  Fraud.  By  the  fame  Conveyance,  which  brought  his 
Orders  to  infure.  He  wrote  to  the  Company  every  Thing  which 
He  knew  or  fufpecTted  :  He  defired  Nothing  to  be  kept  a  Secret, 
which  He  wrote  either  to  Them  or  his  Brother.  His  ilibfequent 
Condudl,  down  to  the  8th  of  February  1760,  fhewed  that  He 
thought  the  Danger  very  improbable. 

The  Reafon  of  the  Rule  againft  Concealments  is,  to  prevent 
Fraud  and  encourage  good  Faith. 

If  the  Defendant's  Objections  were  to  prevail,  in  the  prefent 
Cafe,  the  Rule  would  be  turned  into  an  Injirument  of  Fraud. 

The  Under-Writer,  here,  knowing  the  Governor  to  be  ac- 
quainted with  the  State  of  the  Place;  knowing  that  He  appre- 
hended Danger,  and  mufl  have  fome  Ground  for  his  Apprehcn- 
fion ;  being  told  Nothing  of  Either ;  figned  this  Policy,  ivithout 
ajking  a  ^ejiion. 

If  the  Objedion  "  That  He  was  }iot  told"  is  luf^cient  to  va- 
cate it.  He  took  the  Premium,  knowing  the  Policy  to  be  void ; 
in  order  to  gain,  if  the  Alternative  turned  out  one  JVay;  and  to 
rr\^k&  710  SatisfaSiion,  if  it  turned  out  the  Other:  He  drew  the 
Governor  into  ^falfe  Confidence,  "  that,  if  the  Worft  fhould  hjp- 
"  pen.  He  had  provided  againfi  total  Ruin;"  knowing,  at  the  fame 
Time,  "  that  the  Indemnity  to  which  the  Governor  trulted, 
**  was  void." 

There  was  not  a  Word  faid  to  Him,  of  the  Affairs  of  India,  or 
the  State  of  the  War  there,  or  the  Condition  oiFoxt  Marlborough. 
If  He  thought  that  Omifiion  an  Objedion,  at  the  Time,  He  ought 
not  to  have  ligned  the  Policy,  with  a  fecret  Referve  in  his  own 

Mind 
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Mind  to  make  it  void:  If  He  difpenfed  with  the  Information, 
aqd  did  7iQt  think  this  Silence  an  Objedion  then;  He  can  not  take 
it  up  now,  after  the  Event. 

What  has  often  been  faid  of  the  Statute  of  Frauds  may,  with 
more  Propriety,  be  applied  to  every  Rule  of  Law,  drawn  from 
Principles  of  natural  Equity,  to  prevent  Fraud—"  That  it  fhould 
■*'  never  be  fo  turned,  conitrued,  or  ufed,  as  to  protect,  or  be  % 
•"  Means  of  Fraud." 

After  the  fulleft  Deliberation,,  We  are  All  clear  that  the  Ver- 
didl  is  well  founded;  and  there  ought  not  to  be  a  new  Trial: 
Confequently,  that  the  Rule  for  that  Purpofe  ought  to  be  dif- 
charged. 

Rule  discharged. 


TJie  End  of  Eajier  Term   1766,    6  Gee. 
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Rex   verfiis  Inhabitants  of  Frome  Selwoocf.     \ 


"See  this  Cafe  abridged,  in  the  Table  j  and  at  large  in  the 
Quarto-Edition  of  my  Settlement-Cases,  ^°.  i8i. 
Pa.  565. 


J:„f.T66;^  Campbell   verfus  Daley,  '  ' 


;i 


TH  E  'Queftion  was  "  Whether,  in  a  Cafe  originally  requir- 
"  ing  fpecial  Bail,  and  the  Defendant  ftanding  out  to  an 
**  Outlawry,  He  can  come  in  and  appear  to  the  Outlawry  without 
**  putting  in  Special  Bail." 

See  the  Stat,  of  31  Eliz.  f,  3.  §  3  j   and  4,  5  /T".  Gf  M. 
c.  18.  §  4. 

Ter  Cur. — There  ought  to  be  Special  Bail :  It  would  be  very 
unreafonable,  that  the  Defendant  fhould  gain  an  Advantage,  by 
ftanding  out  till  Procefs  of  Outlawry.  He  certainly  ought  not  to 
lae  in  a  better  Cafe  then,  than  if  He  had  appeared  at  firft.  And 
accordingly,  the  Diredion  given  was  "  That  the  Filacer  fliould 
"  not  ilTue  a  Superfedeas,  till  the  Defendant  had  put  in  fpecial 
'*^  Bail."     And  a  W-eek  was  .given  him,  for  that  Purpofe. 


RCK 
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Rex  verfns  Inhabitants  of  Ilmineton.  wedftefdav, 

•^  °  igjune  1761s- 

See  this  Cafe  abridged,  in  the  Table;  and  at  large,  in  the 
Quarto- Edition  of  my  Settlement-Cases,  N^.  182. 
P.  566. 


Regula  generalis. 

F'O  R  the  Future,  The  Sheriffs  of  London  and  Middle/ex,  whe 
before  could  not  be  compelled  to  return  their  Writs  and 
bring  in  the  Body,  till  after  Six  Days,  ftiall  be  obliged  to  do,  it 
•within  Four  Days. 


Simon  K)erfus  Motives. 

THIS  Adtion  was  brought  againft  the  Defendant,  who  had 
bought  Goods  at  an  Audtion,  which  were  not  taken  away 
according  to  the  Conditions  of  Sale,  but  put  up  again,  and  refold. 

There  was  a  Verdidl  for  the  Plaintiff:  And  the  Defendant 
•moved  for  a  New  Trial.  ^ 

The  Defendant  was  a  Broker;  and  bid  for  One  Durant  •,\)Kk 
did  not  name  his  Principal,  till  fome  Days  after. 

The  Auftioneer,  when  he  knocked  down  the  Lots  to  the 
higheil:  Bidder,  put  down  his  Name,  in  the  ufual  Manner,  as 
the  Purchafer  of  thofe  Goods.  The  Defendant  came,  the  next 
Day,  and  fa w  the  Goods  weighed. 

.    The  Objedlion  now  made  was,  "  That  this  Contradl,  net  being 
'^yimWritingy  wzi  void,  by  the  Statute  of  Frauds." 
.  .■i'i<'A  ni  Juq   :.'.su   jiu>i'  if   ^fi"^ 

'  Bbt  The  GoTT^T  were,  AH,  clearly  of  Opinion,  That 
■the  Audtioneer  nuift  be  confidered  as  Agent  for  the  Buyer  (after 
knocking  down  the  Hammer,)  as  well  as  for  the  Seller ;  and  that 
his  fetting  down  in  Writing,  the  Name  of  the  Buyer,  the  Price 
&c,  was  fufficient  to  take  it  out  of  the  Statute;  and  that  the 
Buyer's  coming  the  next  Day,  and  feeing  the  Goods  weighed, 
I  was 
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was  an  cuiditional  Circumftance,  that  deferved  Attention.     And 
they  inchned  to  think  "  that  Buying  and  Selling  at  Audlions  was 
^*  not  within  the  Statute  of  Frauds." 

Upon  the  Whole,  (though  no  Earneft  was  actually  paid,)  They 
DISCHARGED  the  RuLE  whicli  had  been  made  upon  the  Plain- 
tiff, for  Him  to  fliew  Caufe  why  the  Verdift  which  he  had  ob- 
tained againft  ihe  Buyer  fliould  not  be  fet  afide,  and  why  there 
iliould  not  be  a  New  Trial. 


Rex  verfus  Honourable  Peter  Mackenzie.     , 

THIS  Gentleman's  Wife  having  fworn  Articles  of  the  Peace 
againlt  Him  and  Others;  and  it  having  appeared  fully  to 
the  Court,  as  well  upon  fome  collateral  Motions,  as  upon  his 
own  Affidavit  now  produced,  "  That  He  had  never  ufed  any 
*'  Force  againft  Her,  any  otherwife  than  what  was  neceilary  to 
"  the  Care  and  Cure  of  Her  as  a  Perfon  difordered  in  her  Mind; 
"  and  this  too,  in  purfuance  of  Dr.  Battle's  Advice;  and  that 
"  He  had  never,  in  any  other  Refped:,  treated  Her  with  any 
"   Sort  of  ill  Ufuge,  but  quite  the  contrary." 

■  The  Court  ordered  his  Recognizance  to  be  dilcharged; 
•  V.  antt,  and  that  All  Proceedings  againft  Him  be  ftayed.* 

pa.  806. 
Rex  1/.  P.o- 
beic  Parnell, 

s.  P.  accord.  Catchiicle,     Widow    and    Adminiftratrix    &c,     verfus 

Ovington, 


o 


N  the  laft  Day  of  the  laft  Eafier  Term,  Mr.  Wallace  (by 
Leave  obtained  the  Day  before,  "  to  move  it  then,")  made 
a  Motion  for  a  Prohibition  to  an  Eccleliaftical  Court,  on  Behalf 
t  V.  I  Mod.  of  Mrs.  Catchfide  the  Adminiftratrix.-f- 

-Cafes,  p.  168, 

Hinton  V.  Parker — "  that  the  Spiritual  Court  can't  falfify  an  Inventory,  at  the  Suit  rf  n  Creditor." 

Ail'o,  Bewick  Executrix  of  Bewick,  v.  Ord.  H.   1742.    16  G.  2,  B.E.. 

The  Cafe  was  this — 

Mrs.  Catchfide,  tlie  Widow  and  Adminiftratrix,  was  cited  into 
an  inferior  Ecclefiaftical  Court,  at  the  Promotion  of  Anne  Oving- 
ton  a  Creditor,  "  to  exhibit  an  Inventory."  She  brought  One  in: 
And  the  Creditor  objeded  to  it.  There  was  a  Decree  for  the 
Creditor.  The  Adminiftratrix  appealed  to  the  fuperior  Eccleli- 
aftical Court :  Who  ajjirmed  the  Decree  of  the  inferior  Ecclefi- 
aftical Court.     His  S'.:ggeftion  was,  their  want  of  Jurifdidion. 

z  Mr- 
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i  ','  i  ':' 


Mr.  Walker  now  {hewed  Caufe  againfl:  the  Prohibition. 

His  Caufe  was — That  this  is  after  Sentence:  And  therefore 
they  come  too  late  ^   unlefs  they  can  fhew  that  the  Spiritual  Court 

have  determined  contrary  to  Law. 

.4,  sru  .:■:_:.    ,'r-- 

Lord  Mansfield — It  appears  upon  the  Face  of  the  Pro- 
ceeding's,   **  that    the    Spiritual    Court   have  *  no  JurifdiSlion."  »  y       ^r 
Therefore  the  Rule  muft  be  made  abfolute.  8.  c  5.  §  4. 

Which  only 
requires  the  Executors  or  Adminiflrators  to  take  fuch  an  Inventory,  and  to  deli'ver  it  into  the  Keeping  of 
the  Bilhop  oroth^r  Perfon  having  Authority  to  take  Probate  of  Wills. 

To  which,  the  Other  Judges  agreed. 

^  X'"'^  Rule  made  absolute,      ;' 

■  '  '"■•'''  for  a  Prohibition. 


Walton,  Allignee  verfus  Bent. 

T  was  agreed  by  Court  and  Counfel,  now,   (and  was  fo  like- 
wife,  a  few  Days  ago,) 

T\\2k. -m  A?!ion  upon  a  Bai7-Bonii mud  be  brought  in  the  same 
Court  where  the  Bail  was  given  ;  And  that  this  is  now  the  fet- 
tled Practice. -j-  t  V.  ante. 

Vol.  I.    pa. 

Therefore,   in  the  prefent  Cafe,  the  Proceedings  in  t/ji's  Court  ton  'v.  MiJ- 
were  ll:ayed  ;  the  Bail-Bond  upon  which  this  Action  was  brought,  diehurfi,  s.P. 
having  been  given  upon  a  Procefs  out  of  the  Common  Pleas. 

Rule  to  flay  Proceedings  here. 


The  End  of  Trifiity  Term  1766.   6  G,  3. 
And  of  the  Third  Volume. 
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:^cceptance 

F  a  Bill  of  Exchange — In  what  Maimer,  a  Bill  may  be  ac- 
cepted ;  What  (hall  amount  to  an  Acceptance  j  And  what 
Sort  of  Acceptance,  or  Agreement  "  to  accept,"  {hall  be  bind' 
ing.     Page  1663  to  1675.     S^q  Bill  of  Exchange. 

:^(('  of  (i5ot). 

A  Ship  imder  Repair  by  a  Shipwright,  in  a  Dock  belonging  to 
the  Shipwright,  but  for  the  Vfe  of  which  Dock  the  Owner  of 
the  Ship  was  to  pay  Him  5/.  was  burnt,  by  a  Fire  commu- 
nicated from  Land,  before  the  Repairs  were  fully  completed : 
The  Shipwright  fliall  maintain  his  ASiion  for  Work,  Labour, 
and  Materials.      1592  to   1595. 

:^(tton 

On  the  Cafe,  by  a  Mafler,  againft  the  Seducer  of  his  Article- 
Servant,  bound,  under  a  Penalty,  to  ferve  Him  five  Years; 
which  Penalty  the  Mafler  had  recovered  m  an  Adlion  of  Debt 
brought  by  Hirn  againfl:  the  Servant,  before  He  comme?iced 
this  Adlion  againft  the  Seducer;  but  the  Debt  and  Cofls  fo  re- 
covered were  not  ACTUALLY  PAID  to  Him  till  after  the  CoM- 
I  mencementp 
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7ne7icement.,  though  before  thf  Trial  of  it :  The  Mailer  can  not 
proceed  in  an  Action  agaiiift  any  other  Perfon,  after  having 
received  from  the  Servant  an  ample  Satisfaction  for  the  Injury 
done  Him.     Page  1345  to  1354. 

lit.   Whether  He  could  have  recovered  in  an  Action  com- 
menced againft  the  Seducer,  after  having   o?2ly  recoveredy 
but  7iot  aclnally  received  the  Penalty  from  the  Servant — 
was   not   now  determined :   But  Lord  Mansfield  laid.  He 
lliould  have  doubted  of  it,  extremely.      ■I353>  1354- 
2dly.   hwt  after  aBual  Receipt  o^  li,  the  Court  would  have, 
even  upon  Motion,  Hay cd  his  Proceeding  further.      1354. 
3dly.  Upon  Articles  with  a  Penalty,   the  Party  injured 
may  proceed  toties  (juoties,    for  partial  Dam2Lgcs  upon  par- 
tial Brtaches  :  But  He  can  not  repeat  the  rigorous  Remedy 
of  proceeding  for  the  Penalty;  becaufe  the  Pf«(7//y  extends 
to  All  that  He  can   be  intitled  to  for  every  Breach,  and 
puts  a  total  End  to  the  Contradl  between  the  Parties.  1352. 
4thly.  There  is  no  Analogy  between  Cafes  of  joint-TrefpaiTes 
■    and  joint-Contrai'ts,  and  the  preient  Cafe :   And  there  is 
an  eilential  Diiference  between  A6i[ons  fricli  Jriris,  and 
Adions  upon  the  Cafe — The  latter  are  in  the  Nature  of 
Bills  in  Equity:  And  whatever  will   in  Equity   bar  the 
Plaintiit's  Recovery  may,  in  this  Adion,  be  given  in  Evi- 
dence;  becaule  the  Plaintiff  muft  recover  upon  the  Juflice 
and  Confcience  of  his  Cafe,  and  upon  that  only.      1353. 
Upon  the  Cafe,  for  Money  had  and  received  to  the  Plaintiff's  life, 
will  7iot  lie,  where  zforged'QiW  of  Exchange  has  been  accepted 
and  paid   by  the   Drawee,  to   an  innocent  Indorlee.      '^ZSS  ^° 
1357.      See  Bill  of  Exchange. 
Upon  the  Cafe  lies  for  malicioiify  fuing  out  a  Commiilion  of  Bank- 
ruptcy.     1418,  1419.     See  Banh-upt. 
Of  Debt  upon  a  prior  Judgment — is  generally  opprefiive ;   though, 
in  fome  ^^7r//a//<jr  Cafes,  to  be  fairly  accounted  for.      1549.    ■ 
The  DiftinSIion  between  Adions  of  Trefpals  Vi  et  Armis,  and  of 
Trefpafs  upon  the  Cafe.      1556  to  1564. 

I  If.  Where  the  Ad  is  only  coJiJequentially  injurious  to  the 

Plaintiff,  Cafe  is  proper,     ibid. 
sdly.   Where  an  immediate  Injury  is   done   to  the  Plaintiff's 

PoJ'eJJion,   Trrfpafs  is  xht  proper  ACCion.     ibid. 
3dly.   In  luch  Adion  of  Trelpais,  if  there  be  a  Doubt  about 
the  Extent  of  the  PoffefTion,  or  what  Part  the  Plaintiff  is 
in  Pofleffion  of,  a  Writing  may  be  given  in  Evidence,  to 
afcertain  it.      i  563. 
4thly.  If  iuch  Writing  be  a  Leafe,  it  can  not  be  given  in 
Evidence,  without  heingfiampt.     ibid. 
Lies  for  a  Shipwright,  for  IVorA  and  Labour  done,  and  Materials 
delivered,  in  repairing  a  Ship ;  though  the  Ship  was  burnt  in 

thg 
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the  Dock,  by  a  Fire  communicated  from  Land,  juft  before  the 
Repairs  were  completed.  The  Dock  belonged  to  the  Shipv/right : 
But  the  Owner  of  the  Ship  had  agreed  to  pay  him  5  /.  for  the 
Vfe  oi  it.     Page  1592  to  1595. 

Vox  Words.      1688,1689.     ^QQ  I'Fords,  Cojh. 

For  a  Fine  upon  the  Admiffion  of  an  Infan t -Copyholder .  1719. 
1720.     See  Infant. 

An  AUe7i  Enemy  may  maintain  an  Adlion  upon  a  Ranfom-Bill. 
<      1 74 1.     See  yilien. 

'Trejpafs  Vi  et  Annis  will  lie,  wherever  there  is  an  exciufive  Right. 
1826,  1827. 

I  ft.  As,  an  exciufive  Right  to  dig  T'urfm  a  certain  Mofs  in 

a  Wafte.     ibid. 
2d.   So,  a  Right  to  a  Sole  and  Separate  Failure  for  a  Time. 

ibid. 
3d.  But  7Wt  for  a  Right  in  Common  with  Others,     ibid. 

By  a  Mafier,  for  beating  his  Servant ;  or  by  a  Father,  for  beat- 
ing his  Child;  will  not  lie,  unlefs  it  be  added — "per  quod  Ser- 
"  vitium  amijit''     1879  to  1881. 

By  a  Father,  for  aflaulting  his  Daughter,  being  23  Tears  old,  and 
then  in  the  Service  of  another  Perjon;  and  getting  Mcr  with 
Child ;  "per  quod  the  Father  Servitium  amisit."  The  Fait 
proved  was.  That  She  was  gotten  with  Child  by  the  Defen- 
dant, during  her  Service  abroad;  and  becoming  unable  to  per- 
form it,  was  difcharged  by  her  Mafier;  and  was  received  by  her 
Father,  out  of  Neceflity  ;  and  lodged  boarded  and  maintained  by 
Him  in  his  own  Houfe,  both  before  and  after  her  Lying-in. 
The  Father  can't  7naintain  this  Adtion.     ibid. 

Againfi  an  Owiier  of  Tithes — for  not  taking  them  away.  1891  to 
J  894     See  Tithes. 

Upon  a  Bail-Bond — muft  be  brought  ifi  the  fame  Court  where  the 
Bail  was  given.      Jtj±3. 

Of  Debt,  for  an  Amercement  in  a  Court-I,?^^  1859  to  i'.  65. 
See  Court-heet. 

acts 

Minifierial —  Judicial —  It  is  mt  every  A£t  where  the  Judg- 
ment is  at  all  exercifed,  that  is  a  Judicial  Adl:  A  Judicial  AQt 
is  done  ^^«^^7z/<? ///^  (of  fome  Kind  or  other.)     1262. 

Billeting  Soldiers  is  a  minifierial  Adt,     ibid. 
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:^timini0rato?.    See  Exccuw. 
2CDt30toron 

fGranf  of  an  Ad'voiofon  or  next  "Prefentatimy  made  after  the  Church 

is  adluallyytf/Zt-w  vacant,  is  a  void  Grant.     Page  1510. 
The  /"r&r^  Reafon  why  fudo  a  Grant  is  not  good,  is  the  Public  Utility, 
and  to  guard  the  better  againft  Simony;   not  for  the  Jii^itious 
Reafon  (givehin  the  old  Books)  of  its  being  a  Chofein  Ac- 
tion.    1512. 

'To  hold  Xo  fpecial  Bail — muft  be  pofitive.  1447.  f^-  afite,  6^^. 
See  Bail. 

To  hold  to  fpecial  Bail,  on  26  G.  2.  f.  21.  §  8.  1569.  See 
Bail. 

To  hold  to  fpecial  Bail  muft  be  pofitive  ;  and  not  by  way  of  Re- 
ference only.     1687.    J^.-tf/z/'i',  655,  .1032,  1447.     See  Bail. 

Allien, 

An  Alien  Enemy  (the  Captain  of  a  French  Privateer)  took  an  Efh- 
glip  Ship,  upon   the  High   Seas,  in  Time  of  open  War;  and 

'  ranfomed  the  Ship  and  Cargo  for  300  Piftoles ;  and  had  the 
Mate  given  to  Him  as  a  Hofiage;  which  Hoftage  died  in  Prifon. 
The  Ranfom-Bill  was  figned  by  both  Captains,  and  by  the 
Hortage :  And  by  it,  the  EngliJJj  Captain  ohliges  Hinfelf  and 
his  Owners  to  pay  the  French  Captain  300  Piftoles,  within  two 
Months.  An  ABion  is  maintainable  by  the  French  Captain 
againft  the  Englijlo  Captain,  upon  this  Ranfom-Bill ;  notwith- 
ftanding  the  Death  of  the  Hofiage,  and  the  Plaintiff's  being  an 
Alien  £7/.?wj/.  1741.  -Aq^^  the  like  Law  prevails  in  France 
and  in  Holland,     ibid. 

■t^omeftic  Servants  of  Arribaftadors  or  other  public  Minifters  are 
privileged  ixova  Arrejls,  Seizures,  (ifr,  by  y  Ann.  c.  \2. 

ift.  An  aclual  bond  fide  Service  muft  be  proved  148 1.     V. 

infra,    1678. 
2dly.  The  Hijlory  and  particular  Occafion  of  making  this 

Aft.      1480,  1481. 
3dly.   The  Law  of  Nations  is  Part  of  the  Law  of  England: 
And  this  Adl  is  declaratory  of  it.     There  is  Nothing  new 

in 
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in  it,  but  the  Claufe  which  gives  a  fummary  Jurifdiftion 
for  puniQiing  the  Infradors  of  it.     Page  1480  to  1482. 
4.thly.  The  having  t)een,  Eight  Years  before,  a  'Trader  in 
Ireland -y  and  having  then  bought  Silk  in  England,  and  fold  " 
it  in  Ireland;  will   not  bring  him  within' the  Exception 
in  the  5th  Section,  "of  Traders  within  the  Defcriptioa 
"  of  any  of  the  Statutes  againft  Bankrupts."      1482. 
rf thly.   The  Bill  of  Middlefex  was   fet  afide,  and  the  Bail-^ 
Bond  cancelled  J  the  Defendant  having  out/worn  the  Plain- 
tiffs :  But,  by  reafon  of  the  fufplcious  Circumftances  of  the 
Cafe,  it  was  WITHOUT  Co/'/j.     ibid. 
^Privilege  under  7  Ann.  c.  12.  was  claimed  as  domejlic  Fhyfician 
to  a  public  foreign  Minifter :   But  was  clearly  holden,  on  the 
whole  Complexion  of  the  Cafe,   to  be  a  mere  Scheme  to  fcree-n 
■  Him  from  paying  his  Debts ;  and  therefore  difallowed.      J676 
>to  1679. 

ift.  It  mufl  be  a  r^ij/and  ^j«^-^d(f  Service,  ibid.     V.fupra^ 

1481. 
adly.    Yet,  in   all  proper  Cafes,  this   Statute  ought  to  be 

obferved  \x\\\.%  full  Force,     ibid. 
_3dly.  It  was  only  declaratory  of  the  Law  of  Nations.    1678. 
V.  fupra,  1480  to  1482. 
^•n  thefe  Cafes,  the  Defendant  Himfelf  ought  to  jliiew  the  Nature 
of  the  Service,  andy^t-^r  to  the  aSlual  Performance  of  it.   i  73 1  • 
V.  fupra. 

An  Award  alledgedto  be  made  **  after  the  Making  of  the  Arbi- 
"  tration-Bond  and  before  the  exhibiting  of  the  Plaintiff's  Bill, 
"  to  ivit  on  fuch  a  Day,"  is  fufiiciently  pofitive,  even  upon 
Special  Demurrer.      1729,173c.     Sec  Pleading. 

atttclcs  of  tl)e  Ideate, 

Mrs.  Mackenzie  having  exhibited  and  hvorn  Articles  of  the  Peace 
againft  Mr.  Mackenzie  her  Huiband,  his  Recognizance  was  df- 
charged,  and  Proceedings  againft  Him  ftayed,  tipon  its  appear- 
ing that  He  had  done  Nothing  but  what  was  tiecefary  to  the 
Care  and  Cure  of  Her  us  a  Perlbn  difordered  in  her  Mind.  1922. 
.  V- fupra.  Sir  Thomas  Allen's  Cafe.     806. 

:^ttatl)ment 

*For  a  Contempt — was  granted  againft  a  Man  who  being  Defen- 
dant in  this  Court,  did  perfonally  confent  (at  the  Triali  to  an 
I  Aibitra- 
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Arbitration,  and  not  to  bring  a  Bill  in  Equity  i  But  after  the 
Award,  and  after  the  Rule  of  N;Ji  prrus  wss  made  a  Rule  of 
Court,  DID  bring  a  Bill  in  Equity  for  Relief  againfl:  the  Award, 
and  very  perverfcly  perfifted;  but  at  length  fubmitted,  and 
-paid  full  Cods  out  oi'  Pocket:  The  Court  difcharged  him 
10-thout  ANY  Fine^  rather  than  fet  z  fmall  One  for  fo  high  aa 
Offence.  Page  1258. 
For  a  Contempt — If  the  Party  complained  of /)«r^«  Himfelf,  He 
fliall  not,  in  general,  have  Cojls:  Yet  in  a  Cafe  where  the  Com- 
plaint appeared  very  groundlefs  and  vexatious,  Cojls  were  or- 
dcred-tq  be  paid  by  the  Party  complaining.     J 32.9,  1330. 

2(tfo?nep— 

H-as  no  Privilege  againil  the  Court  of  Confcience  in  London.  1583. 
See  London. 

Is  not  obliged  to  obey  a  Subpcena  with  a  Duces  tecum  of  Papers 
belonging  to  his  Client,  in  order  to  give  Evidence  to  a  Grand 
Jury,  to  prove  his  Client  guilty  of  having  forged  them.    1689. 

May,  ex  officio,  exhibit  Informations,  and  may  fummon  the  Par- 
ties to'jl:)ew  Caufe  :  And  therefore  the  Court  will  never ^rant  an 
Information,  upon  his  Application,  in  Caufes  profecuted  by  the . 
Crown.     1565. 

;^l3erment— See  Pleading. 

Seems  not  to  be  within  the  Statute  of  Frauds  (29  C.  2.  f.  3.  §  4.) 
The  Auctioneer  is   an  Agent  for  the  Buyer,  after  having  knocked 
down  the  Hammer,  as  well  as  for  the  Seller.     1921. 

Of  a  Benefice,  by  accepting  Another.  1504  to  151 1.  See 
Benefice. 

i^tJOtD^P — See  Repleviftj  Diftrefs,  Exemption. 

'^\X>$Xt^ — See  Arbitration. 
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Bail 

H  E  eftabliflied  Rules  of  the   Court,  relating  to  the  'Time 
and  Manner  of  surrendering    their  Principal  mud  be 
ilridly  adhered  to.      P^.g't'  1360. 

J 11.   The  Ca.  Sa.  againft  the  Principal  being  left  in  the  She- 
riff's Office  gives  Notice  to  the  Bail,,  "that  the  Plaintiff 
*'  would  proceed  againft  the  Per/on:"  And  therefore  it  is 
incumbent  upon  the  Bail,  to jlwc/j  whether  any  Ca.  Sa. 
be  left  in  the  Ofiice.     riu^. 
2.d.  The  aJlual  Return  of  the  Ca.  Sa.  or  the  actual  Filing  of 
fuch  Return,  before  the  Iffuing  of  the  Scire  Facias  againft 
the  Bail,  will  not  be  examined  into  by  the  Court :  The 
rather,   becaufe  if  the  Bail  had  even  pleaded  it,  yet  fuch 
Return  might  have  httn  Jiled  at  any  Time  before  Replica- 
tion,    ibid. 
.3d.   A  Surrender,  Half  an  Hour  before  Midnight  of  the  laft 
Day,   when  the  Court  was  rifen  and  no  Judge  then  accef- 
jfible ;  and  even  lodging  the  Principal,  that  very  Night  in 
the  King's  Be/?c/j  Pr'ihn,  is  not  f?{^'cient ;  though  it  was 
the  utmoft  that  the  Bail  had  Time  to  do ;  from  their  'very 
lat^  Notice  given  them  by  the  Sheriff,  of  the  Ca.  Sa.  ibid. 
4th.  For,  as  a  Scire  Facias  had   been   duly   returned,    the 
Court  would  not  meddle  with  the  Sufficiency  ojt/je 
Time  for  furrendering  the  Principal.      1361. 
Common— Special — An  Original  Debt  was  on/y  3/.    13^.   6</.     A 
[udgmert  was  obtained  for  this  Debt  and  Cojis :  Both  thefe, 
together,  amounted  to  upwards  of  \ol.     The  Plaintiff  brought 
an  Adlion  of  Debt  upon  this  Judgment,  and  held  the  Defen- 
dant to  Bail.     The  .S'/'f  a  j/ Bail -piece  \vd.s  difc  barged ;  the  Ori- 
ginal Dtht  being  under  10/.      13B9. 
Special— The.  Affidavit  muft  be  pojitive :  "  That  the  Defendant 
"  was  indebted  to  Him  in  fuch  a  Sum,  as  appears  by  Agree- 
"  ment  bearing  Date  ilicji  a  Day,"  will   not  do.      1447.      f^. 
Jupra  (under  pa.  655.) 
Where  a  Defendant   ihall   be   difcharged  on  Covjmon  Bail,  after 
having  remained  in  Ciijlody  tivo  Terms,  without  being  declared 
againjl .      1448  to  1450.     See  Practice. 
Upon  a  Capias  Utlagatum.    14H2  to  1484.  See  Capias  Uthigatum. 
Upon  bringing  a  JV/it  of  Error.      1545  to  1549.      See  Error. 
Special,    on    26   G.  2.  <:.  2 1.   §  8   and   3.      Aliidavit  "  that   the 
•*  Plaintiff"  ^7J  Caiife  of  A5lion  againft  the  Defendant  for  200/. 
"  forfeited  by  Him,   for  Gc." — is  pojitive  enough.      1 569.  > 
But  not  where  it  is  by  way  of  Reference  only.    16S7.      V.fupra, 
655,  1447. 
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Ul'on  appearing  to  an  Oiitlaivry — muft  be  Special,  if  the  Cafe  ori- 

gi.ially  ?r^z^/;W  Special  Bail.     Page  iq2o. 
An  Action  iipm  a  hail-Bond  muft  be  brought  in  the  fame  Court 

where  the  Bail  was  given.      1923. 

Prefcnfed  and  amcrceJ.,  for   felling  Bread  ivajiting  Weight ;  and 


J' 


c.  li. 


Adion  of  Debt  on  that  Amercement,  graited  on  3  G. 
1859' to  1865,     See  Court-Leet. 

Bz'xng  filed  as  Executor,  pleaded  a  false  Plea  ;  which  being 
found  againft  Him.,  the  Plaintiff  had  judgment  againft  Him, 
de  bonis  propriis,  for  the  Costs:  After  which,  He  obtained 
his  Certificate.  This  Judgment  de  bo?iis  propriis,  for  the  Cojls, 
is  not  df charged,  by  the  Certificate.      1368,  1369. 

If  an  Executor  becomes  Bankrupt,  the  Commilhoners  can  not 
[per  Lord  Mansfield)  feize  the  fpedfic  Effedts  of  the  Teftator ; 
not  even  in  Money,  which  Jpeci/ically  can  be  dillinguillied,  and 
afcertained  to  belong  to  fuch  T'e/lator.      1369. 

An  A^ion  upon  the  Cafe  will  lie  for  ^nalicicti/ly  luing  out  a  Com- 
miifion  ;  notivithfanding  the  particular  Frovifion  in  5  G.  2. 
c.  30.  §  23,  for  preventing  the  Taking  them  out  malicioufly. 
1419. 

A  Feme  Covert  fole  Trader  in  London,  is  liable  to  a  Commiflion 
of  Bankruptcy.      1782  to  1784.     Set  Lcndon-Cufioms. 

If  the  Hujband  of  fuch  Feme  Covert  fole  I'rader  in  London  be- 
comes Bankrupt,  his  Affignees  can  not  take  her  EfFeds,  to  the 
Prejudice  of  her  Creditors;  nor  could  the  Hufband  Himfelf 
meddle,  to  the  Prejudice  of  her  Creditors,  ibid.  And  vide 
ut  fipra. 

Bcircn  and  $tmz. 

A  Warrant  cf  Attorney  to  confefs  'Judgment  is  given  to  a  Feme 
Sole  :  She  marries  before  fiidgmeiit  is  entered  up.  Tliere  muit 
be  an  Application  to  the  Court  for  Leave  to  enter  up  Judgment; 
founded  on  an  Affidavit.  But  a  Judgment  entered  up  by  Huf- 
band and  Wife,  without  fuch  previous  Leave,  is  irregular, 
and  was  fet  afidc  ;  but  loithout  Cofls.      1471. 

A  Feme  Covert  is  liable  to  be  profccuted  and  puniOied  for  Crimes 
and  Offences.      1679  to  16^2.      See  Orders  of  Bajlardy. 

A  Feme  Covert  Sole  Trader  in  London.  1782  to  1784.  See 
Bankrupt,  London. 

ODaf' 
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BnS-ar^— See  Orders  cf  Bafiardy. 

Producing  Baftards  is  treated  as  an  Offence  and  ■xCrhm,  by  iS 
RUz.  c.  y.  Not  only  as  againj}  the  Laics  of  God  and  Man, 
but  as  burdening  the  Parifh.     Page  1681. 

A  Feme  Covert  is  liable  to  this  Aft,      j68i,  16S2. 

If  She  was  unmarried  Vvhen  the  Order  was  made  upon  her,  Pier 
Marryi/:g  afterwards,  will  not  purge  the  Crime :  She  ftill  re- 
mains the  Objeft  of  Cr/wwzrt/ Jurifdiction.     ibid. 

There  is  no  Need  to  fummon  the  Hudiand  :  He  is  not  liable  for 
the  criminal  Conduft  of  his  Wife.     ibi<l. 


May  be  Timber,  by  the  Cvftom  of  that  Part  of  the  Country  wliere 
it  grows:  Its  being  Timber,  or  not,  does  not  depend  upon 
the  Ufe  that  'tis  put  to;  but  upon  the  Cuftom  of  the  Country. 
13  10  to  13 12. 

Benefice 

if  a  Perfon  "having  a  Benefice  ivitb  Cure  of  Souls,  of  the  yearly  Va- 
lue of  8/.  accepts  another  ivith  Cure  of  Souls,  and  be  inftituted 
and  indudled,  tht  Jirft  is  "void ;  and  the  Patron  n\vj  prefent 
Another  to  it,  as  if  the  Incumbent  had  died  or  refigned :  So 
is  21  7?.  8.  c  13.   §  9,  10.      1504  to  151 1. 

I  ft.  The  Avoidance  of  the  former  Benefice  does   not  take 

Place,  as  to  Lapfc,  till  Induction  to  the  fecond.    i^io. 

2dly.  Though  the  Patron  has^x  Months  from  the  Indu'clion, 

to  prefent,  to  fave   the   incurring   of  a   Lapfe ;    yet   He 

may,  if  He  pleafes,  prefent  ^y^rd' the  Indudion.      15 12. 

Bill  of  €xt\)m^t 

Forged,  but  not  difcovered  to  be  fo,  was  accepted  and  paid  bv 
the  Drawee  to  the  Indorfee,  who  had  paid  a  full  and  valuable 
Confideration  for  it,  and  afted  innocently  and  bond  fide,  'with- 
out the  leaft  Privity  or  Sujpicion  of  the  Forgery  :  The  Drawee 
can  not  recover  the  Money  back  from  the  Indt)rfce  in  an  Ac- 
tion for  Money  had  and  received  to  his  Ufe.  For  even  fuppo- 
fing  no  Negligence  in  the  Plaintiff:  yet  there  is  no  Reafon  to 
throw  off  the  Lof?,  from  One  innocent  Man  upon  a?2other  in- 
nocent Man.      1354  to  1357. 


A  Mer- 
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A  Merchant  gave  a  Cafh-Not'e  upon  his  Banker,  to  Bickncll, 
worded  thus — "  Pay  to  Ship  Fortune,  or  Bearer,  iuch  a 
■"Sum."  Bicknell  loft  iX..  Grant  received  it  in  Payment, 
in  tlie  Courfc  of  Trade,  fairly,  bond  fide,  and  for  a  valuable  Con- 
fideration.  Payment  being  refufsd.  Grant  brought  his  Adion 
againft  the  Drav/er  (the  Merchant,)  and  inferted  two  Counts ; 
One,  upon  an  Inland  Bill  of  Exchange ;  the  Other,  2V\  Indebi- 
tatus Afumpfit  for  Money  had  and  received  to  his  Ufe.  Page 
i5i6toi53o. 

I  ft.   This  Bill  or  Note  is  negotiable.      1523  to  1530. 
adly.   "  Whether  a  Bill  or  Note  he  negotiable,  or  not,"  is  a 
Qvieftion  oi  haio;  and  not  of  FaSl,  to  be  left  to  a  Jury. 
ibid. 
3dly.  This  Lofs  ought  to  fall  upon  Bicknell,  v='ho  loft  the 

Note  ;   Not  upon  Grant,  who  Cdmc  fairly  by  it.     ibid. 
4thly.  The  Bearer  (proving  that  He  czme.  fairly  by  fuch  a 
Bill  or  Note)  may  maintain  his  Action  againft.  the  Draii'er, 
in  the  Bearer  s  oi.m  Name,  as  Bearer,     ibid. 
5thly.   And  it  feems,  that  He  may  declare  upon  //,  as  upon 
a  Specialty,  (contrary  to  the  Opinion  of  Lord  Ch.  J.  Holt.) 
1525^01529. 
6thly.  But,  undoubtedly,  an  Indebitatus  Afwtipfit  for  Mo- 
ney had  and  received  to  the  Plaintiff's  Ufe,  may  he  brought 
by  the  bond  fdc  Bearer  of  a  Bill  or  Note  made  payable 
to  Bearer,     ibid, 
ythly.   There  is   no  Sort   o'i  Foundation   for  a  Diflindion, 
"  that  fuch  a  Note  or  Bill  is  negotiable  in  London  only, 
and  not  every  where  elfe.      1529,  1530. 
White,  a  Merchant  in  Ireland  drew  upon  the  Plaintiffs   [Pilluns 
and  Rofe)  Merchants  in  Holland,  for  800/.   payable  to  Clifford. 
They  paid  the  Money  to  CI  ford ;  and   then  wrote  to  the' De- 
fendants [Van  Mierop  and   Hopkins)   Merchants  in  London,   to 
know  "  Whether  they  would  accept  fuch  Bills  as  They  ihould, 
"  in  about  a  Month's  Time,  draw  upon  them,  for  800/.  upon 
"  the  Credit  of  White."     The  Defendants  wrote  back,  "  1  h.-.t 
•'   They  would  Honour  their  Bill  drawn  on  Account  of  White". 
The  Plaintiff's  accordingly  drew  upon  the  Defendants.     But, 
in  the  Interim,  White  failed.     TJie  i,  efendants  gave  Notice  of 
this  to  the  Plaintiffs,  and   forbad  the  Plaintiffs  to  draw  upon 
them.     But  the  Plaintiffs  did,  neverthelefs,  draw  upon  them. 
And  the  Defendants  refufed  their  Bills.   The  Plaintiffs  brought 
their   Adion    againft   the    Defendants :    The   Jury   found   for 
the  Defendants.  '  The  Court y^i'  afde  their  Verdicl.      1663  to 

^^75- 

i^.  This  is  7iot  nudum  paSi urn,  and  a  Twd' Undertaking  upon 
the  Foot  of  the  Conlideration  being  paf.     ibid. 

adiy. 
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2dly.  i/  the  Uudertaking  had  been  upon  a  pafi  Conlldera- 

tion,  or  even   ?/o  Conlideration,    yet,  in   this   Commercial 

Cafe,  it  would  bind.      Page  1663  to  1675. 
3dly.  The  Idea  oi  -^  Nudum  PaSlum  was  well  explained,  ib'd. 

See  Nudum  PiiBum. 
4thly.   In  Commercial  Cafes,  amongft  Merchants,  The  Want 

ot"  a  Confideration  is  no  Objedtion.      1669. 
5thly.   Nor  will  that  Objedion  hold  in  other  Cafes,  perhaps, 

where  the  Undertaking  is  in  IVriting.      1 669  t©  1671. 
6thly.   The  Laiv  of  Merchants  is  the  Law  of  the  Land:  And 

the   Court  are   to  judge  of  itj  not  the  Jury.      1669   to 

1 674. 
ythly.  The  Acceptance  of  a  Bill  needs  not  to  be  upon  the  Bill: 

It  may  be  collateral.      1674. 
Sthly.   It  will  bind,  though  7io  Eff'e£ls  of  the  Drawer  are  in 

the  Hands  of  the  Accepter,     ibid. 
9thly.  So  will  aa  Acceptancey^r  the  Honour  of  the  Draiver. 

1674, 1675. 
lothly.   This  Agreement  "  to  accept"'  is  a  wr/w^/ Acceptance. 

ibid. 
I  ithly.     kfmall  .Matter  amounts  to  an  Acceptance,     ibid. 

Bill  of  Cjtxeptioas?, 

hord  Chief  Jujlice   Pratt   came  perfonally  into   the  Court  of 
King's  Bench,  purfuant  to  a  Writ,  to  acknowledge  his  Seal,    j  692. 
\{\.  The  Tenor  of  the  Ifrit.      1693. 

2d.  The  Form  and  Ceremony  of  the  Tranfadtion,      1692  to 
1694. 

Bontss; 

The  juji  Intent  of  a  Bond ;  and  the  Conflrudion  of  the  A£l  of 
4,^  Ann.  C.  16.  §13.  1370  to  1375.  '^'iz  PraElice  [Payment 
of  Money  into  Court.) 

Conditioned,  that  whereas  an  unmarried  Woman  and  a  Man  had 
agreed  to  live  together.  He  had  therefore  agreed  to  find  Her 
Meat,  Drink,  VVadiing,  and  Lodging  Gfc;  and  to  leave  Her 
an  Annuity,  if  He  quitted  Her,  o;  She  outlived  Him  j  and  if 
They  had  any  Child,  He  to  provide  for  it :  But  if  She  Ihould 
leave  Plim  or  go  to  another  Man,  then  He  fhould  not  be  obliged 
to  provide  for  Her  any  longer,  or  to  leave  her  any  rinnuity-*- 
is  illegal,  and  void.      1568,1569. 
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Bottomree* 

Bottomree  and  Refpondentia  Intered',  when  wfured,  nnift  hcfpe- 
cifud  in  xheVoWcy.     Page  lA^oi.     ^cc  Policy  of  Iftjura7ice. 

IB^CtlD*     Sec  Baker  J   Court -Leet. 

At  EkBions  to  Parliament — 

ill.  The  Statute  of  2  G.  2.  c.  24.  (for  the  more  effedual  pre- 
venting Bribery  and  Corruption  therein>)  Sedl.  7.  difcufled 
and  explained.      1237.     ^tt  Declaration. 

2dly.   Givi}7g  a  Bribe  to  vote  or  to  forbear  voting,  is  an  Of- 
fence Vv'ithin  this  hCt  and  Claufe;  although  the  Voter  do 
not  comply  with  his  Engagement:     ibid. 
At  El  eel  ions  to  Parliament — 

J  ft.  Was  always  a  Crime  at  Common  Law,  and,  confequently, 
i^\xn\^'\2i)o\ehy  Indi£lment  01  Information.      1338. 

2dly.  The  Statute  of  2  G.  2.  c  24.  (abovementioned)  never 
meant  to  take  aivay  -the  Common  Law-Crime  ;  but  to  add 
a  Penal  Adion,  with  full  Cofts,  and  attended  with  Difabi- 
lity  to  vote  in  any  fuch  Eledion,  or  to  hold  any  Office  or 
Franchife  in  a  Corporation.      1338  to  1340. 

■^dly.  It  Ji ill  remains,  therefore,  a  Crime  at  Common  Laiv :  And 
a  Convidion  upon  an  Inforxnation  granted  by  the  Court,  is 
jufl  the  fame  as  a  Convidion  upon  Indidment.     ibid. 

.4thly.   In  general.  The  Court  never  ought  to  interpofe  by  ///- 

formation,  within  the  two  Tears   limited   by  this  Statute 

(§  ult.)   for  bringing  a  Profecution   upon  it:   Though  there 

may  poffibly  be  particular  Cafes,  where  it  may  be  rigiit  to 

grant  an  Information  before  the  two  Years  are  expired,    ibid. 

tthly.  In  the  prefent  Cafe,  where  an  Information  had  been 
granted  within  the  two  Years,  (without  a  fufficient  Adver- 
tence to  the  Confequences  ;)  and  the  Defendants  were  con- 
intled  znA  fentenced  wiTHiti  the  two  Years;  The  Court  did 
not  inflid  a  Punilhment  adequate  to  their  Offence,  but  only 
an  additional  One,  over  and  above  ihe  Punifhments  inflided 
by  the  Statute;  to  which  Statute-Punifliments,  the  Defen- 
dants ftill  remained  liable.  1340.  V.  infra,  next  Cafe. 
^Vt  El e 51  ions  to  Parliament — 
-In  a  fimilar  Cafe  to  the  laft,  (V.  Subdivifion  5th.)  the  Sentence 

was  adjourned  from   the  End  of  Michaelmas  Term  to  the  Firft 

-Day  of  Eajier  Term.;  becaufe  the  Time  limfcd  for  bring'ng 
A  the 
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the  ^i!  fam  Atlion  was   to  expire  in   the  intermediate  Month 

oi  March.     1359-     Afterwards,   200/.  Fiiic,  z.x\di  three  Months 

Imprifonment  were   inflidled.      I'age  1389. 
At  Eledions  to  Parliament — Priority  of  Suit.      1423  to  1434. 

See  Pleading. 
At  Eied:ions  to  Parliament — Evidence  to  fupport  the  Declaration. 

1586  to  1 59 1.     See  Evidence. 

In  London,  "  That  no  Butcher  by  Trade  (hall  be  admitted  into 
'    "  the  Freedom  of  the  City,  in  any  other  Company,  but  that  of 

"  Butchers" — is  a  ^o-?^  By-Law.      13-9. 
A  recent  Charter  (not  20  Years  old)  places  th':;  Eleaion  of  Common' 
Council-Men  in  the   Mayor,  Jurats,  and  Commonalty  :  And  it 
gives  the  Power  of  making  By-Laws,  to   the  Mayor,  Jurats 
and   Common   Council.      The   Mayor,   Jurats   and   Coiwaion 
Council  make  a  By-Law,  in  order  to  prevent  Riot,   Diforder 
and  popular  Confufion,  which  places  the  Eleftion  of  Common 
Council-Men   for  the   Future,    in    the  "  M  lyor.    Jurats  and 
Common  Council,  and  such  of  the  Common  Freemen  as  fhould 
rcfpe^lively  have  ferved  for  One  whole  Year,  refpeiflively, 
t!ie  leveral  Offices  of  Churchioarden  and  Overfeer  of  the  Poor, 
or  the  major  Part  of  fuch  Mayor,  Jurats,  Common  Council- 
Men,  and  Common  Freemen   qualified   as   aforesaidj 
imthout  the  Prefence  or  Concurrence  of  any  of  the  Com- 
^'  monalty."     This  is  a  1^.7^  By-Law,      1827  to  1S40. 
I  ft.  It  is  fettled.  That  the  Number  of  the  EleSlors  may  be 
narrowed  by  a  By-Law ;  but  not  the  Number  of  the  Eli- 
gible.     1833. 
2d.   A  By-Law  can  not  ftrike  off  an  integral  Part  of  the 

Eledlors.     ibid. 
3d.  Neither  can  the  Makers  of  a  By-Law  take  the  Eiedtion 
from  Others,   and  place  it  in  Themfelves.      1834,  1837, 
1839,  1840. 
4th.   Neither  can  ih^j  fuperadd  a  S^ualf  cation  not  mentioned 
in  the  Charter,  nor   at  all  connected  with  the  Corporate 
Charader  of  the  Eledors.     1839,  1840. 
A  By-Law  which  lays  a  Rejlraint  upon  "Trade  is  bad  j  unlefs  there 
be  a  Cujlom  to  fupport  it.      1856  to  1859. 
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Capias  illtlagatuni. 

T  1!  7  H  E  R  E  the  SheriJ-' miy  difcharge  the  Defendant  on  his 
V  V     Attorney  s  Engagement  wider  his  Hand,  "  to  appear  and 
"  reverie  the  Outlawry":  And  where  He  murt:  take  Security 
by  Bond,  &c.     Page  1482  to  148.;.. 

Cato  DDutJteD  til  DemeD. 

Cro.  JE//^;.  2;2.  Perrot  <:>.  Auftin.      13S3.     %et  Executor. 

1  Salk.  483/ The  Cafe  of  the  Parifli  of  St.  Leonard  Shoredltch. 

1460.     See  'jujlices. 
J  BuJjirode,  J  84.  Anon.      1474,  U/^     See  Umpirage. 
Terkiiu  96.  b.  Title  "  Devijes"  Sedion  500  denied,  in  the  Senfe 

endeavoured  to  be  put  upon  itj  but  explained  in  its  true  Senfe. 

1497.     ^^^  joint-tenants. 
Gierke  v.  Martin,   i  Ann.  B.  R.     2  Ld.  Roym.  757  and  1  Salk. 

129.      1 520  to  1529.     Set  Bill  of  Exchange. 
Rex  'u.  Inhabitants  oi  Hornfey— 4  Mod.  38.     Holt  338.     12  Mod. 

13.      I  Shoivcr  27a  -aj-id  291       Cartheiv  212.   dilculled,   coni- 

pared,  and  fettled.    15,^1.     Sec  Highway,  Prcjenttiient. 
Hayes  -u.  Warren,   2   Strange  933 — was   called   "  a  flrange  and 

"  abfurd  Cafe,"  by   Mr.  Juftice  IVilmot.   1671.     Sec  Bills  of 

Exchange. 

, ,      ,       x^  r>      r-  fv?    rp  ")  difcufled    and  fettled. 

Llovd -u.  Gregory,  Cro.Car.  'oz&c(scIq,      o  c       t 

ty.  J      ,         '^T       I         T  Q     ^    PrP   >ioo6,  1807.  See  In- 

Thomplon  v.  Leach,  3  Lev.  284  (Sc  isfc  \^.^  ' 

CevtiO^ar^ 

To  remove  an  Order  of  ^larter-SiJJ'ons  made  upon  Appeal  from 

a  Scavenger's  Rate.      1458  to  1460. 
To  remove  Conviclions  on  the  Game- Ads.     J720  to  I'ji^.     See 

Cojls. 

Cl)alltn§C — See  Informaticn  :  Sec  alfo  Panne!,  Jurcr. 
<t!) \XXt\y^ 2211  a r U tn S — Sce  Mandafmis. 

<t\tx\  in  Court 

His  Billy  included  in  the  Attorney's  Bill  to  his  Client,  and  taxed 
together  with  it,  was  ordered,  after  the  Attornev's  Death,  to 

be 
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"be  paid  by  the  Original  Client  to  the  Clerk  in  Court ;  and  the 
Remainder  of  the  Attorney's  Bill,,  to  his  Executrix.  Page  13 13. 

COIltnilttltlir*     See  Prifo7urs,  Praciice., 

By  two  Juftices,  of  a  Rogue  and  Vagabond,  to  the  Houfe  of  Cor- 

redion,  under  17  G^  2.  c.  5.   §  7.  for  running  away  from  his 

Parifli,  and  leaving  his  Wife  and  Children  to  be   maintained 

by  the  Parifti.     Three  Objeftions  were  taken  — 

ift.   That  He  was  not  convicled.      1636. 

2d.  It  is  not  alledged  "  That  his  Wife  and  Children  were 

"  chargeable  to  the  Parifh."     ibid. 
3d.  The  Commitment  is  not  for  a  limited  Time;  but  "  till 
"  He  JJ?all  be  difcharged  according  to  the  Laws  and  Cuf- 
"  toms  of  this  Realm."     ibid. 
The  Man  was  difcharged,  as  the  2d  and  3d  Objed:ions  were  fuf- 
ficient  to  invalidate   the  Commitment;   The  Court  giving  a<? 
Opinion  about  the  Neceflity  oi  2.  formal  Convicl ion.     ibid. 
Oi  2.  Feme  Covert,  for  difobeying   an  Order  of  Baftardy.      1679 
to  1682.      See  Orders  of  Bajlardy. 

Common  iEecotierp— 

The  Writ  of  Summons  was  returnable  at  a  Return-Day  within 
the  Term,  viz.  "  in  One  Month  from  the  Day  oi  Eajier-" 
which  was  on  a  Sunday:  And  the  Tenant  in  Tail  (who  was 
vouched)  died  upon  that  fame  Sunday.  This  Common  Re- 
covery was  reverfed ;  becaufe  the  Judgment  could  not  have  been 
given  till  after  the  Death  of  the  Tenant  in  Tail.  1595  to 
i6o2. 

ifl.   A  Judgment  relates  to  the  EJJoin-Day  of  the  Tertni 
unlefs  fomething  appears  upon  the  Record,  ihewing  that 
It  can  not  have  fuch  Relation-      1596. 
2d.   In  fuch  Cafe,  it  relates  only  fo  far  back,  as  is  confiflent 

with  the  Record,      i  597. 
3d.   This  Judgment  relates  only  to  the  EJfoin-Day  of  the  Re- 

turn  of  the  Writ  of  Summons,  ibid. 
4th.  That  was  Sunday:  And  the  Court  can  not  ft  on  a  Sun- 
day;  and  confequcntly,  They  could  not  give  Judgment 
till  Monday ;  neither  could  the  Vouchee  have  appeared, 
till  Monday.  1597  to  1602. 
5th.  Anciently,  the  Courts  of  Juflice  did  fit  on  Sundays. 
1597,  1598. 
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6th.  But,  by  Canons  and  Conftitutions  received  and  con- 
firmed and  thereby  become  Part  of  the  Common  Law  of 
England,  Sundays  are  not  juridical.     Page  159810  1602. 

ConSabie 

J, 

A  "Deputy  High-Conftable,  appointed  by  Farol  only,  may  billet 
Soldiers.     1262.     See  Mutiny- A£is, 

'  ^^^ '    Contingency— 

A  Contingency  is  not  within  the  Statute  of  Frauds  (29  C.  2.  <r.  3, 
§  4.)  nor  any  Cafe  that  depends  upon  Contingeticy,  It  does  not 
extend   to   Cafes   where   the  Thing  only   may    be  performed 

v.  within  the  Year :  It  extends  only  to  fuch  Promifes  where,  by 
exprefs  Appointment,  the  Thing  is  not  to  be  performed  within 
a'Year.     1281,  1282. 

Cont)crSon— 

Jl^fufal  upon  Demand  is  net  an  adlual  Converfion  ;  but  Evidence 
of  It.     1243. 

Ct)nt)iction— 

On  9,  10  W.  3.  c.  27.  §  I.     147210  1474.     See  Hawkers  and 

Pedlars. 
On  9,  10  /^.  3.  <:.  27.  §  8.  for  trading  cs'f,  without  having  a  Li- 
cence, is  good }  though  the  Evidence  was  only,   "  that  he  re~ 
"  fufed  to  produce  it."      1476.     See  Hawkers  and  Pedlars. 
On  the  Game-KQi  5  Ann.  c.  14.  •§  2.  Certiorari  brought;  Con- 
V  id  ion  affirmed. 

I  ft.  Cojis — where  payable  to   Profecutor  ^    and  where  }20t. 

1720  to  1723.     Sec.CoJls. 
2dly.   Copy — where  the  Juflice  ought  to  let  the  Defendant 
have  a  Copy.  ibid.     See  CoJis. 
A  Convidtion  was  affirmed,  though  it  did  not  appear  that  the  De- 
fendant wasj'ummoned,  or  that  the  Witnefs  was  examined  /,7 -6/!; 
Pn fence.      J7S6.    "For 

ift.  He  appeared i  and,  though  He  denied  Guilt,  He  did 

not  defire  further  Time  to  prove  his  Innocence,     ibid. 
.?dly.  It  may  be  prejumed  '*  That  xhz  Witnefs  was  examined 
■*■'  in  bis  Prefence,"  ibid.     V.fupra,  pa.  IJ63  to  1167. 
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Copies 

'O^  ^  Convi&ion — where  it  ought  to  be  granted.  Page  1720  to 
1723.     See  Con'vi&jon,  Cojfs. 

CoppfjolD 

Formerly,  Copyholds  were  mere  Tenancies  at  Will.     1543. 

They  acquired  Stability,  by  Ctijlom.     ibid. 

The  Lord  is  not  intitled  to  his  Fi?te,  till  Admittance,     ibid. 

But  the  Admittance  is  merely  Form.     ibid. 

The  Eftate  remaitis  in  the  Surrenderer,  till  Admittance,     ibid. 

The  Admittance  mufl  ht  fecundum  fonnam  et  Effe Slum  Surf um 
r^dditionis.      ibid. 

The  Perfon  admitted  fliall  be  in,  by  Him  who  made  the  Surren- 
der,    ibid. 

The  Eftate  mufl  be  according  to  the  Surrender^  not  according 
to  the  Adtnittance.     ibid. 

IF  the  Lord  grants  the  Land,  by  Copy,  to  Another,  it  is  without 
Warrant.      1 544. 

Where  and  how  the  Grant  may  be  traverfed.     ibid. 

Fine  upon  the  Admi£ion  of  an  Infant — How  to  be  recovered. 
1717  to  1720.     StQ  Infant. 
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Books  and  Records — Infpedlion  and  Copies  of  them— See  Books  of 
Corporations  &c. 

Corporate-Office  void  by  a  fiidgment  of  Oujler — When  and  by 
whom  a  Ma^idamus  "  to  go  to  a  new  Elettion"  may  be  moved 
for.      1386,  1387.     See  PraSlice. 

A  ncja  Corporation  muft  take  a  7iew  Charter,  as  it  is  given.  But 
a  Corporation  already  fiib lifting  are  not  obliged  to  accept  a  nev/ 
■Charter  in  toto  :  They  may  att  partly  under  //;  and  partly  un- 
der their  old  Charter  or  Prefcription.  1656,1661,1663.  See 
Mattdamus. 

ThQ  Unrverftics  are  Z^^y-Corporations,  per  Lord  Mansfield:  And 
the  Crown  can  not  take  away  their  ancient  Rights  or  Ufiges. 
1656.     See  Mandamus. 

Where  the  Power  of  making  By-Laws  is  by  Charter  given  to  a 
SeleSi  Body,  They  do  not  rcprefent  the  whole  Body :  But  where 
fuch  Power  'is  in  the  Body  at  large.  They  may  delegate  their 
Rights  to  a  Seleit  Body;  who  become  the  Reprefntative  of  the 
.3*^i?/(?  Community.    -'^'^VJ* 

:'■  -Neither 
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Neither  the  Sheriff  being  a  Freemcm  can  array  the  Panel,  nor  a 

'Juror  being  a  Freeman  can  be  admitted  to  ferve,  where  the 

Adion  is  brought  in  the  Corporation-Court   by  the  Trcafurer 

of  the  Corporation,  for  the  l^enalty  of  a  By-Law  "  that  none 

"  but  Freemen  Iball  keep  open  Shop  in  it."     Page  1856   to 

1858. 

An  old  Corporation  accepted  a  neia  Charter,  by  a  different  NamCt 

viz.   ^'  Mayor  and  Commonalty^'  to  confill:  ot  a  Mayor  and  ii 

Aldermen  (out  of  whom  the  Mayor  to  be  chofen,)  18  Affiftants, 

and  18  Common  Council.     A  Bond  had  been  given  to  the  old 

Corporation    in    1735,    before  the  new   Charter;    which  new 

Charter  was  dated  in    1763.     In  the  Interim,  viz.  in    1740, 

there  were  Judgments  of  Oujler  againft:  the  Mayor  and  All  the 

Aldermen:  And   they  were  All   of  them  dead  before  the  new 

Charter.     An  Adion    was  brought   by  the  7ieiv  Corporation, 

upon    this   Bond.     Refolved,   that  it  w2l^  maintainable.      1866 

to    1873. 

jfl.  The  Acceptance  of  a  new  Charter  does  not  deftrpy  their 

former  Rights.      1871  to  1873. 
2d.  The  Corporation  is  tiot  diffhhed  by  this  Judgment  of 

Oufter  asainft  Individual  Mtmhers.     ibid. 
3d.  Neither  the  Removal  of  their  Officers,  nor  the  Change  of 
their  Corporate  Name,  can  extinguifli  their  fonner  Rights, 
ibid.     Their  old   Rights   remain,     ibid.     And   the   new 
Charter  revives  them  and  puts  them  into  Adion  again. 
ibid. 
4th.  The  II  G.  I.  c.  4.  did  not  confider  Corporations  who 
had  flipt  the  fixed  Day  for  eleding  Chief  Officers,  as  be- 
ing difohed;  but  meant  to  revive  their  ASlivity,  and  put 
them  again  in  Motion,     ibid. 
5th.  The  ASlion  is  properly  brought  in  their  new  Name  of 
Incorporation,     ibid. 

FullCoOiS;  or  no  more  Cofts  than  Damages:  The  Queflion  dif- 
cufTed  and  explained.      1282  to  1284. 

In  Replevin,  on  8,  g  IF.  ■^.  c.  \\.  §1.  1286,  1287.  See  Re- 
plevin. 

All  Statutes  reht'ing  to  Cofts  are  to  be  confirued  friclly :  (But 
not  for  this  bad  Reafon,  "  becaufe  Cofts  are  in  the  Nature  of  a 
"  Penalty.")     ibid. 

For  not  going  on  to  I'rial — fhall  be  paid  to  the  Defendant,  by  the 
Courfe  of  the  Court,  on  Informations  for  MiJ demeanours,  where 
the  Profecutor  does  not  countermand  in  due  Time.      1305. 

Upon  Attachment  for  a  Coatempt,  granted  upon  Caufe  fliewn — 

2  ift. 
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I  ft.  The  genera/  Courk  and  Pradice  of  the  Court  is,  not  to 
give  Co/is  to  the  Party  complained  of,  though  He  purges 
Himfelf  upon  his  Examination.     Page  1329,  1330. 
adly.   Yet  in  a  Cafe  where  the  Complaint  was  very  grcundlcfs 
and  "oexatioiis,  it  was  done,     ih'id. 
By  an  Executor,  upon  dijcont'tnuing  his  Adion,  fhall  not  be  paid, 
where  He  is  obliged  to  declare  as  Executor :   Othe7"wife,  where 
He  has  knoivingly  brought  his  Adlion  ivrong.    1451.     F.  infra, 
1584  to  I  q86. 
By  a  Profeciitor,  upon  quajljing  his  own  Indictment,  may,  infowe 
Cafes,  be  infifted  on  :   For,  a  Motion  for  "  Leave  to  quajh  his 
"   own  Jndidtment,"  \5  by  710  Mea>is'A'[s/lotionof  Courfc.      1469. 
By  an  Executor  or  Adininijlralor—' 
I  ft.  Shall  h&  paid. 

ift.   For  not  going  en  to  'Trial,  according  to  Notice.      1584 

to  1586. 
2dly.   Upon  being  non-profj'ed  for  want  of  declaring  in  due 

Time,     ibid, 
3dly.   Upon    a   Difcontinuance :    Qusere.     ibid.        V.  fupra, 

(Jub.    p.  1 45 1.) 
4thly.   The  Privilege  of  Executors  is  too  great:  p:r  Lord 
Mansjield.      i  'J85. 
2dly.   Shall  not  be  paid,  upon  a  Non-Suit.      1586. 
On  difcharging  a  Rule  to  ihew  Caufe  againft  an  Information  for 
a  Mifdemeanour,  were  added  to  the  Rule ;   becaufe  the  Com^ 
plainant  h.?idi  fuppreff'ed  the  T'rutb.      1684.      'S^^t  Information. 
Full;  or  no  fnore  than  the  Damages.      1688,  1689.     F.fupra, 

12S2  to  12H4. 
For  not  going  on  to  a  I'rial,  purfuant  to  Notice  given  by  the  De- 
fendant who  had  removed  an  Indittmcnt  by  Certiorari,  are  not 
payable,  where  only  Five  of  a  Special  fury  (moved  for  by 
Himfelf)  appeared;  and  7«vVZ'£'r  Side  would  pray  a  Tales.  1695. 
On  removing  a  ConviSlion  upon  5  Ann.  c.  14.  "  For  better  Pre- 
"  fervation  of  the  Game." 

ift.   By  Sedt.  2.  "No  Certiorari  ihrAl  be  allov'.'ed,  upon   any 
pretence  ^whatjoe-ver,  unlefs  the  Defendant  Ihall  previouily 
become  bound  to  the  Profecutor  in  50/.  (with  Sureties)  "  to 
"  pay  tiie  Profecutor  hh  full  Cojis  and  Charges  (to  be  af- 
*'  certained  upon  the  Proi'ecutor's  Oath,)  within  14  Days 
"  2.{x.QV  Affirmance  o'c  Procedendo."      lyzi. 
cdly.  Yet  if  the  Certiorari  is  hvoiight  not  for  Fexation,  nor 
in  Oppq/ition  to  the  Conviclion ;  but  from  abfolute  NeceJJity, 
(in  order  to  plead  it  to  an  Action  brought  oppreflively  for 
iht  fame  Offence;)  the   Defendant   Ihall  not  pay   Colls. 
1721, 1722. 
3dly.   On  the  contrary.  He   ought  to  receive  Celts,   where 
tiie  Plaintiff  in  fuch  Action  is  nonfuited.     ibid. 
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4thly,  The  Juilicc  ought  to  have  let  the  j  'efendant  have  had 
^  Copy  of  the  ConvicHon.      Page  1721,  1722. 
Arc  reciprocal:  Wherever  the  Plaintiff' \NO\Ad  be  intitled  to  them, 
the  Dcjhidant  is  fo,  reciprocally.      1724. 

I  ft.   In  an  Adion  on  a  Penal  Statute,  brought  hy  the  Party 

gricved,  the  Plaintiff  would  receive  Cofts,   if  PJe  prevails: 

Therefore  He  ih'SiW.  pay  them,  if  He  does  not.     iljid. 

adly.   Col^s   to  Defendants  are  given  by  ^J.  \:,£^^y  §  2. 

See  alfo   23  H.^.  c.  15.  §  i.   and  18  Eliz.  c.  5.  §  3.    ili.L 

A  Covenant  is  not  revocable,  (as  a  Will  is.)      1256. 

A  Covenant  "  to  fland  feifed  to  Ufes,"  is  not  a  Revocation  of  a 

Will.     tbid. 
By  a  Leffee  (for  Himfelf  and  his  Afligns)  to  build  a  new  Houfe 
on  the  PremiiTes  ivithin  a  limited  Time:  Which  is  not  done 
within  the  Time  limited.   Afjer  the  Expirat  on  of  the  Time 
limited,   the  Leffee  affigns :    The   yljignce  is   not  liable;   be- 
caufe  the  Breach  was  committed  before  his  Time,  and  this  Co- 
venant does  720t  run  with  the  Land.      1272,  1273. 
Of  a  Tcf.ator  or  Inteflate — where  it  may  be  given  tn  Evidence  by 
an    Executor   or   Adminijlrator.      1383,   1384.     See    Evidence, 
Executor. 
**  To  fland  feifed"—  (entered  into  by  the   Owner — )   may   be   a 

Lcafe.  J  446.  See  Pozccrs,  Leafe. 
An  cxprefs  Covenant  by  a  Mafter  of  a  Ship,  "  to  go  to  Winyaw," 
there  to  receive  the  Plaintiff's  Goods;  (for  which  the  Plaintiff 
covenanted  to  pay  fuch  and  fuch  Freiglit :)  Provided  thzi  if  his 
Ship  rtiould  not  be  arrived  there  before  fuch  a  Day,  it  fliould 
be  at  the  Plaintiff's  Option,  to  load  the  Ship  on  the  agreed 
Terms,  or  not.  The  Defendant  was  bound  to  go,  at  all  Events. 
1637  to  r64o. 

I  ft.  An  exprefs  Covenant  fliall  bii'.d  to  Performance,  where 
an  implied  One  or  One  created  by  Law  (ball  be  excufed  by 
a  Dilability  to  perform,  which  happens  ii:it/pout  the  Party's 
Default  or  Power  to  prevent,  ibid. 
zdly.  This  Provifo  was  intended  to  quicken  the  Defendant ; 
but  fliall  not  cxcufe  Him  for  not  going  at  all.     1640. 

Coimtp-— 

Where  an  Adion  or  Information,  laid  in  one  County,  may  be 
tried  m  Anotfoer.     1330  to  1335.     Set  Trial,  Venue. 

d^OIirt — See  Pra&icc. 
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Action  of  Deljt,  for  an  Amercement  fet  and  affeered  in  a  Conrl^ 
Leet,  on  a  Prefe7it7nent  there,  for  having  in  his  Cufrody,  and 
expofmg  to  Sale,  a  Loaf  of  Bread  pretended  to  be,  and  as  and 
for  a  ^iarter?i  Loaf  of  the  Weight  of  41b.  50Z.  and  ij 
^vhereas  it  wanted   40Z.  and  \.     Rcfolved — 

ift.   It  is  not  neceflary,  that  the  Trefentment  be  tith.zT  fealed 

or  indented.     Page  i860. 
2d.   The   Rife  and  Progrcfs  of  'furjis  and  Leets,  difcuffed. 

ibid,  and  1861. 
3d.  The  Offence  here  prefented  is  not  within  the  'JurifdiSlion 

of  the  Leet.      1861. 
4th.  The  Offence  cognizable  there,  is  FraBio  Affzce.    1S62. 
5th.  The  Leet  has  7io  j'urifdiBion,  where  no  Afjize  ij  fet : 

The  Setting  the  Aifize  is  the  Bq/is  of  their  Jurifdiftion  ; 

which  only  ariles,  and  can  only   attach,  when  the  AfTize 

is  fet.      ibid. 
6th.  The  AiTize  miifl^.v  both  Price  and  Weight,     ibid. 
7th.   The  3  G.  3.  c.  1 1 .   (upon   which   this   Prefentment  is 

grafted)  does  not  fix  the  Price:  It  only  fixes  the  Weight, 

Therefore  it  is  not  an  Afjize :  It  wants  an  eflential  Cha- 

racleriflic  of  an  Affize.     It  was  intended,  only  to  fiipply 

the  Defect  of  an  Affize,  and  to  operate  ivhere  and  bccaufe 

there  was  none.     ibid. 
8th;   The  3  G.  3.  r.  11.  has  no  Savi?tg  of  the  Jurifdidlion  of 

the  Leet;   becaul'e  it  was  providing  for  Cafes  where  the 

Leet  had  no  Jurifdidlion.      1863. 

**  To  give  Notice  to  the  Owner  of  Tithes,  of  Setting  ihern  out—'' 

is  a  ^3(?<^  Cuiloni.      1894.-    Sec 'Tithes. 
Muft  be  proved,  where  it  is  a  ncceffary  Foundation  to  lupport  a 

a  By-Law.     1854  to  185?. 

The  Freehold  h  in  the  Lord.     1278. 

Whether  they  can  prefcribe  in  -non  decimando ;  and  hew.   is'??. 


S>elJto?0 
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NSOLVENT.    1809.     See  Prifoncrs,  SHatufes. 

Declaration 


For  CORRUPTING  a  Voter  to  give  or  forbear  giving  his  Vote,  con- 
trary to  the  Statute  of  2G.  2.  c.  24.  §.  7.  "  for  the  more  etfedtual 
•'  preventing  Bribery  and  Corruption  in  the  Elcftion  of  Mem- 
*'  bers  to  fcrve  in  Parliament." 

I  ft.  Needs  not  alledge  "  That  the  Voter  complied  with  his 

"  Promife."      1237. 
2d.   For  the  Giving  a  Bribe  to  vote  or  to  forbear  is  a  com- 
plete Offence  within  the  Adt,  on  the  Part  of  the  Cor- 
rupter, even  though  the  Voter  fliould  adt  contrary  to  his 
Promife.     ibid. 
3d.  The  Defendant  gave  5  Guineas  to  the  Voter  ;   the  Voter 
gave  Him  a  Note  for  it ;  and  lie  gave  the  Voter  a  Coun- 
ter-Note "  to   give   up   the  Former  after  the  Condition 
*'  performed:"  This  (being  proved)  will  fupport  a  Count 
laid  for  giving  5  Guineas :  For   the  Note  and  Counter- 
Note  are  mere  Colour,  Difguife   and  Device  to  evade  the 
Law.      ibid. 
4th.   On  -3.  general  Vcrdi'^,  the  Court  will  not  grant  a  New 
"Trial  to  the  Defendant  where  no  real  Injujlice  is  done  Him 
by  the  Officer's  having  miftaken  the  Count  upon  which  it 
is  taken:  They  would  rather  order  it  to  be  fet  right.    Per 
Lord  Mansfield,     ibid. 
With  "i.  general  Memorandum  has  2.  fi5litious  Relation  to  the  Jirjt 
Day  of  the  Term  :   But  Evidence  may  be  given  of  the  Writ 
being  in  FaSf  fued  out  on   a  fubfequent  Day.      1243. 
\i\  yjjjumpj'it,  for  a  VoK-t-Duty,  needs   not  fheiv  a  Con/id 'ration: 

Otherwife,  of  a  Toll-thorough.      1404  to  1407.      See  Toll. 
Ey  a  Bearer  of  a  Calh-Note  or  Bill  made  payable  to  Bearer.    1523 

to  1929.     See  Bill  of  Excbiir:[.\e. 
Againfl  a   Defendant  ;;z  Cujlody — muft  be   before  the  End  of  the 
JecondHexm.   17S8.     See  P  rati  ice. 

Deei;0 

There  is  an  imp:'rtant  DiftIn6rion  between  the  Deeds  oi  Fcmes- 
C:vc'rt,  and  the  Deeds  o^  Infants :  Thofe  of  Feines-Covert  are 
void,  and  "  Non  eji  FaElum"  may  be  pleaded  to  them  ;  But  thofc 
ol  Injaiits  arc  oiily  voidable,  and  the  Ffancy  mull  be  fpecially 

]-  leaded ; 
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.pleaded.;  and  that  Plea  avoids  it,  by  Relation  back  to  the  De- 
jivery.     Page  1805. 

A  real  fair  Demurrer  is  an  ijjueahk  Flea  within  a  Judge's  Order 
"  tor  pleading  an  illueable  Plea":  But  a  Sham  Demurrer  is  not 
fo.      1788,  1789. 

^Detainer 

rBy  Inn-keeper Sy  Farriers,  'Taylors,  ManufaElurers,  Sec:  Who 
may,  and  v/ho  may  7/(7^  detain  ;  and  laljy.      1500  to   1503. 

.Sir  John  Lade  devifed  to  Truflees  and  their  Heirs,  upon  Truft 
and  to  the  Ufe  olfohn  Injkip,  in  ilridt  Settlement;  with  Re- 
mainders over,  in  ftricl  Settlement;  and  added  a  Proviso 
"  that  fo  often  as,  and  during  fuch  Time  as  the  Perfon  who 
*<  for  the  Time  being  (in  cafe  the  Teflator  had  not  otherwife 
**  diretfted)  would  have  been  intitled  in  PoJfeJJion,  as  Tenant 
"  ioT  Life  or  Tenant  in  Tail,  fliould  be  under  the  Age  of 
"  26  Tears,  then  the  Trustees  were  to  enter,  and  re- 
"  CEivE  ALL  the  Rents  and  Profits:  Out  of  which,  They 
"  were  to  alloiv  a  fpeci/ied  Maintenance  for  fuch  Tenant 
"  for  Life  or  in  Tail  ;  and  all  the  Reji  ivas  to  accumulate, 
*'  and  to  be  Lid  out  in  the  Purchafe  of  Land,  and  fettled  upon 
"  the  fame  Trufts  and  Ufes."  fohn  Infkip  died;  leaving  his 
Wife  enceinte  with  a  Son.  QuelHon,  "  Whether  the  Pleir  at 
*'  Law  of  the  furviving  Truftee  did,  upon  the  Birth  of  the 
"  Infant,  take  any  and  ixjljat  Eflate,  by  Virtue  of  the  Provifo." 
Certified,  "  That  He  did  not  take  any  Eftate  by  Virtue  of 
"  the  Provifo."      141 6  to  141  8. 

The  Intention  of  a  Teftator  is  to  be  colleBed  from  the  Whole  of  his 
Will  :  And  fuch  Colledion  mud  be  founded  upon  the  Writing 
itfef.      1541-      ^'  infra,    1622. 

Particular  Cafes  generally  ferve  rather  to  confound  than  to  illumi- 
nate Queftions  about  the  Intention  of  a  Teftator.     ibid. 

A  Devife  of  Copyhold  Land  and  Cottages,  of  5/.  6s.  per  Annum 
Value,  "  to  Sarah  B.  She  paying  thereout  40s.  a  Tear  to 
*'  her  Sifier  Elizabeth  5."  was  collected  from  the  whok  of  the 
Will,  to  be  a  Devife  of  the  Inheritance  to  Sarah;  and  an  In- 
tention that  Elizabeth's  Annuity  ihould  continue  during  her 
Life.      1540,  1541-     F.  infra,  1622. 
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The  mere  Exprcilion,   indeed,  of  "  Paying  thereout"  is  only 

equivalent  to  "  Faying  out  of  the  Rents  and  Profits";  a^id 

■■'t^iiei-cfore  is  not  to  be  conlidered  as  a  Charge  of  a  Payment  of 

^*4  ^um  in  Grofs,   (which   will  carry  a  Fee,  though  not  devifed 

*'^<  to  tlie  Devifee  atid  his  Heirs.")      Page  1 54 1 ,  1 542,  and  I  5  .;7. 

Sir  Sii^'ime/  Dan/el  deviled   to  Samuel  Duckciijield,  Son  of  Charles 

■  Duch'/i/ie/J  Ei'i:^;   (by   Sarah  the   Teftator's  Siller,)  during  his 

■riatural  Life,  and  the  Heirs  Male  of  his  Body  lawfully  to  ,be 

begotten  ;  and  for  want  of  fuch  iJfue,  to  Charles  DiicketifwI/l, 

another  of  the  Sons  of  the  faid  C.  D.  Elq;  during  his  natural 

'•Life,  and  to  the  Heirs  Male  of  his  Body  lawfully  to  be  begot- 

'tCH  ;  and  for  want  .of  fuch  Illue,  to  John  Duckenjield,  another 

of  the   Sons  of  the  faid  C.  D.  Efq;   during  his  natural  Life, 

and  to  the  Heirs  Male  of  his   Body   lawfully  to  be  begotten; 

'ind  for  want  of  fuch  liTue,  then   to  Every  Son  and  Sons  of 

the  faid  Charles  DuckenJieldEi'q;  which  JJ.'alll>e  begotten  on  the 

Body  o^  Sarah  his  now  Wife;  drni  for  want  t/'sucH  I/'/i/e,  then 

to  William  Hulton  during  his  natural  Life,  and  the  Heirs  Male 

of  his  Body  lawfully  to  be  begotten;  with  the  like  Remainders 

to  Samuel  Goldjlcn,  and  afterwards  to  James  Goldjlon ;  and  for 

want  of  fuch  Ilfue,  to  the  Right  Heirs  of  the  faid   Sir  Samuel 

Daniel,  the  Teftator,  for  ever.     There  was  a  Provifo  contain- 

'ing  an  exprefs  Condition  annexed  to  the  Devife  to  the  faid  6"^- 

viuel  Duckenjield  and  Others  as  aforefaid,   "  That  if  the  Ellates 

**  devifed  to  Him  or  I'hem  and  their  Dejccndants,  fliould  come 

^''to  Him  or  Them  and  be  in  PojJ'eJjion  ;  Then  and  thereupon, 

**''He  and  They  and  their  Defcendants  to  whom  the  Premifles 

"  fhall  come  and  be  in  Poffeirion,  fliall  procure  an  Adlof  Par- 

''  liament  to  take  his  Nanie  and  Arms  ^^c:   Or  otherwife,  their 

"  Eftates  fhall  determine."     He  alfo  devifed  feveral  Things  to 

go,  as   Heir-Looms,  along  with   the  Eftate :    And  He  gave 

Powers  to   make  Leafes,  and  alfo   to  make  Jointures,  to  the 

Amount  of  200/.  per  Annum.     The  three  Sons  of  C.  D.  Efq; 

viz.  Samuel,  Charles,  2.n^  'yjhn.  All  died  without  IfTue,     But 

CD.  Efq;  had  tl  fourth  Son,  named  William,  born  after 

the  Date  of  the  Will ;   who  became  feifed,  and  took  the  Name 

and  Arms,  according  to  the  Diredions  of  the  Will.    Refolved, 

that  William  took  an  Eftate  in  T'ail-Male.      i  S7'^  ^°  '5^2. 

I  ft.  The  Conftruftion  muft  clearly  be  agreeable  to  the  /«- 

tention  of  the  Teftator,  colledle.d  from  the  Will  and  Cir- 

cumftances.      1581. 
zdly.  The  Teftator  intended  to  give  ^z  fame  Eftate  to  the 

aftcr-hcxw  Sons  of  C.  D.  Efq;  as  to  the  three  ^mr-born; 

'•viz.  an  Eftate  in  I'ail-Male,  in  Succeflion.      1579,  15S0. 
^ly.  This  manifeft  Intention  ihall  prevail  againft  tJie  Words. 

ibid. 
'''■  '■  4thly, 
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.4thly.  Though  the  Controverfy  here  was  between  the  Tef- 
tator's  Heir  at  Law  (claiming  under  the  laj}  Remainder 
"  to  the  right  Heirs  of  the  Tellator,")  and  the  Devifee  of 
William  (who  had  fuffered  a  Recovery ;)  yet  it  muft  be 
■confidered  as  a  Qaeftion  hctioeen  prior  and  fubfequent 
Re7naindcr-Men :  And  therefore  all  Arguments  in  favour 
.of  the  Plaintiff,  as  Heir  at  Law,  were  laid   out  of  the 

••        Cafe.     P^^^  1579.  1580.':,  ^;"';;j...;/;4'k,.  -^-^tS 

To  ''John  Hafelivood,  of  a  Hou«e  and' Garden,  of  the  yearly  Value 
of  10/.  charged  with  the  Payment  of  ^o  I.  10  bz  px\6.  out  of  the 
yearly  Rent  and  Profits,  payable  yearly  and  every  Year  until  it 
be  fully  paid  :   And  if  John  die  in  his  Minority,  then  a  Devife 
over,  ,to  Perfons  not  Heir  at  Law  to  the  Teftatrix.      16 1 8, 
jil.  A   Teftator's   Intention   muft   be   colleSled  from   all  the 
vj-.Parts  of  the  Will  compared  together.     1622  to  1625. 
V.  fupra,  1 541.  .4 

,2dly.  The  JVhole  of  this  Will,  taken  All  together,  fliews 
that  an  Eftate  in  Fee  was  intended  to  be  given  to  John  : 
And  therefore  He  took  a  Fee,      1622  to  1625. 
.3dly.  Though  the  Charge  is  made  payable  "  out  of  the 
Rents  and  Profits,"  yet  it  is  accompanied  with  fuch  other 
Claufes,  as  take  it  out  of  the  Difl:ind:ion  in  Collier's  Cafe, 
.1.  Jb  Co.  16.  a.     ibid. 
Jojhua  Broipn  devifed   thus — After  the  Death  without  IfTue,  of 
his  Nephew  14'illiam  Brown,  Eldefi  Son  of  his  Brother  Reginald 
Brown,  **  then  to  the  y^ft;??^/ Son  ot  his  faid  Brother  Reginald, 
"  for  and  during  the  'Tertn  of  his  natural  Life ;  and  from  and 
"  after  the  Death  of  the  hiAfecond  Son  of  his  Brother  Reginald, 
"  then  to  xhefrll  Son  of  the  Body  ofJuchfecondSon  of  his  faid 
"  Brother  Reginald,  and   to  the   Heirs  Males  of  the  Body  of 
"   SUCH  SECOND  SoN.j  and  for  Default  of  fuch  Iffue,   to  the 
*'  third,   [omitting  the  fecond]  fourth,  fifth,  and  every  other. 
"  younger  Son  or  Sons  of  the  laid  fecond  Son  of  his  faid  Bro- 
"  ther  ^^^/wfiA/ (according  to  their  Seniority,)  and  to  the  Heirs 
•*  Males  of  the  Bodies  of  the  faid  third,  fourth,  fifth  and  other 
'•  Sons  of  the  faid  fecond  Son  of  the  faid  Reginald  Brown."    At 
the  Time  of  making  the  Will,  Reginald  had  no  other  Son  but 
William:  His  fecond  Son,  Thomas,  was  born  after  the  making 
of  the  Will,  and  even  after  the  Teftator's  Death.     Thomas,  the 
jecond  Son  of  Reginald,  took  an  Eftate  Tail  under  this  Will. 
1636. 

ift.  The  Court  could  not  fupply  the  Limitations  fuppofed  to 
be  omitted  in  tranfcribing  from  the  original  Draught  of 
the  Will.  J 634,  1635. 
2dly.  If  they  could,  yet  the  unborn  Sons  of  an  unborn  Son 
could  not  have  taken  :  A  Poffibility  can  not  be  limited  upon 
a  Poffibility.     ibid. 

3dly, 
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^dly.  In  order  to  effeSliiate  the  general  Intention  of  the  Tef- 
tator,  They  conftrued  "  Son"  as  a  Word  of  Limitation^ 
and  that  it  was  an  Eftate  I'a'd  in  Reginald's  fecond  Son. 
Page  1634,  16^5. 
4thly.   h  private  A£i  of  Parlianumt,  procured  by  T^o/;;^^-  on 
his  own  Petition,  to  enable  Him  to  grant  Biiilding-Leafes, 
which  recited  "  that  He  was  only  Tenant  for  Life  under 
"  this  Will/'  was  holden  not  to  affeSl  the  prefent  Cafe 
and  Queftion.     ibid. 
An  Eftate  in  Fee  was  holden  to  pafs  to  a  Truftee,  by  neceffary  Ir,i~ 
plicaiion  of  the  Teftator's  Intention  j  loithout  the  Word  Heirs, 
or  any  other  technical  Term.      1686. 
:Sir  Thomas  Cbitty  made  a  Will,  confilfing  of  t%oo  Sheets  oi  Paper, 
all  of  his  own  Hand-Writing  ;  and  figned  at  the  Bottom   of 
each  Page  :   He  alfo  made  a  Codicil,  upon  a  fingle  Sheet.     He 
called  in  a  VVitnefs  ;  fliewed  Him  bot/j  Sheets,  and  his  Sig- 
natures;  and  told  him  "  That  was  his  Will."  He  alfo  fhewcd 
Him  the  Codicil ;  and  deilred  him  to  attcft  both  the  Will  and 
the  Codicil:   Which  He  did,  in  the  Prefence  of  the  Teftator ; 
and  then  went  out  of  the  Room.     Two  other  Perfons  came  in, 
immediately  afterwards.     The  Teftator  ihewed  them  the  Co- 
'     dicil  and   the  last  Sheet  of  the  Will;  and  fealed  Both,  be- 
fore them;  and  delivered  Both,  feverally,  as  his  Act  and  Deed. 
They  attefted  the  fame,  in  his  Prefence;  but  never  saw  the 
FIRST  Sheet  of  the  Will;   nor  was  it  produced  to  them;  nor 
was  it  ufon  the  Table.     Both  the  Sheets  of  the  Will  were 
found,  with   the   Codicil,  in'  the   Teftator's  Bureau,  after  his 
Death,  all  wrapped  up  in  One  Piece  of  Paper :   But  the  two 
Sheets  of  the  Will  were  not  pinned  together.      1773,  1774- 
ill:.  This  is  a  good  Will,  as  to  the  Perfonal 'Ei)i2.iQ..      1774. 
2dly.  And  if  xhc  firji  Sheet  was  in  the  Room,  at  the  Time 
of  the  Execution  and  Atteftation,  it  would  be  digoodWiW 
and  a  due  Execution  of  it,  as  to  the  Real  Eftate  alfo.  ibid. 
3dly.   But  if  the  frjl  Sheet  was  not  then  in  the  Room,  a 
Dciiht  might  arife  "  Whether  it  was  duly  executed  and  at ~ 
"  tcjied  with  rdpe&:  to  the  RealEihne."     ibid. 
■*'  To  his  five  Children,  and  the  Survivors  and  Survivor  of  themy 
"  and  the  Executors  and  Adminiftrators  of  fuch  Survivor,  Share 
"  and  Share  alike,  as  Tenants  in  Common,  and  7iot  as  '^ -joint - 
"  tenants" — is  a  Tenancy  in   Common,  in   Fee.      The   Words 
**  Survivors  and  Survivor"  relate  to  the  Death  of  the  Tejiator. 
1886. 
(Of  a  Houfe  and  Stable   (worth   only   100/.)   after  two  Lives,  to 
feven  Children  of  her  two  Coufins  Thomas  Brownhill ^nd  Samuel 
Water,  or  luch  of  them  as  ihall  be  then  living  ;   Share  and  Share 
alike.  It  was  holden  to  be  xhz Intention  of  the  Teftatrix,  "  that  it 
2  .  "  fliould 
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*'  flioLild  ht  fold  and  the  Value -divided  amongji  tbem\'     And 
Judgment  accordingly.     Page  i8gj,  i8g8. 

iDittontinmntt  of  21ction— 

Sy  a  Plaintiff — Executor.     1451-     Scq  Ccjls,  Executor. 

For  Refif- — 

ift.   Qii.   Upon  what,  the  Right  of  Landlords  to  didrain  the 

Property  of  a  third  VtT^on,   is  founded.      150010  1503. 
.2dly.   What  Things,  belonging  to  fuch  third  Perfons,  are  eX' 
empted  from  being  diftrained  :  And  lohat,  of  them,  are  //- 
able  to  it.      1498  to  1504. 

I  ft.   Exempted  Things  were  faid  {^arguendo)  to  be  — 
lift.  A  Horfe  at  an  Inn.     ibid. 
2d.  A  HorJ'e  at  a  Farriers,  left  to  beyZW.     ibid. 
3d.   A  Horfe  that  brings  Goods  to  Market  to  be  fold. 

ibid. 
4th.   The  GWj  themfelves  fo  brought  to  M^zri^/.  ibid, 
5th.   Goods  on  a  Wharf e  or  at  a  Wurehoufe,  for  Expor~ 

tation.     ibid. 
,6th.   GWj- in  the  Hands  of  a  Fa^or.     ibid. 
7th.  Goi'rf'j-  delivered  to  a  Carrier,  to   be  carried  for 

Hire.     ibid. 
8th.  /^oo//  in  a  Neighbour  s  Barn.     ibid. 
9th.   C/o/^  at  a  IVeavers.     ibid, 
loth.  C/i3/-6  at  a  Taj  lor  s.     ibid. 
.2dly.  A^o/  exempted — - 

I  ft.  Goods  left  at  an  Inn.  ibid. 
'  .2d.  A  Gentleman's  Chariot  ftanding  in  a  Coacb-houjh 
belonging  to  a  Common  Public  Livery-Stable 
Keeper,  and  being  Parcel  of  and  rented  with  the  Li- 
very  Stables,  by  the  Livery  Stable  Keeper,  of  his 
Landlord,  who  thus  diftramed  it  fo  ftanding  at  Li- 
very, for  Rent  due  to  Him  from  the  Stable  Keeper. 
.ibid. 


6a0  3nt5ia  Companp. 

THEIR    Charter-Parties,  Voyages,  Courfe   of  Trade,  and 
Infiirance  upon   Ships  in   their  Service.      1707  to   ^l^S' 
See  Policy  of  Infurance, 
Part  IV.  Vol.  III.  8  U  ejec!-- 
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ejectment 

T^Ew  Trials  may  be  granted  in  EjsSltnent-C^^ts,  as  well  as  in 
Others  j  if  the  Circumftances  julHfy   it :  Yet  it  is  not  every 
Slip  or  Miftake,  that  fliall  be  a  Ground  for  it,  if  no  Injuftice 
is  done.     P'^g^  ^2(^5. 
The  Idea  of  an  Eje^ftment :  The   Origin,  Improvefnent,  JJtility, 
Ejofe,  and  Expedition  of  this  ingenious  Fiction  adopted  (in  Lieu 
of  almoft  all  Real  Adions)  for  the  Trial  of  Titles  to  the  Pof- 
feflion  of  Land,      1292,  1293,  ^294,  1295,  1300  to  1304. 
It's  great  Ad^jantage  is,  that  being  under  the  Control  of  the  Court, 
it  may  be  fo  managed  and  modelled  as  to  anfwer  every  End  of 
Juflice  and  Convenience,     ibid. 
Admiflion  of  Landlord  as  a  Co-Defendant,  or  to  defend  alone. 
ibid. 

I  ft.  A  Fair  Tr/^/ between  the  Claimants,  is  the  Ground  and 

Reafbn  o?  hoth.     ibid. 
2d.  The  Latter,  viz.  "  to  defend  injiead  of  the  Tenant  in 
"  Polfefllon  who  abandons,"  is  as  realbnable  as  the  For- 
mer,    ibid. 
3d.  Refceit  to  defend  p7-o  Interejfe  fiio  was  the  Praftice  be- 
fore  13  -E.  I.  c.  3.  or   11  G.  2.  c.  19.     1301,  1302. 
4th.  The  Extent  of  the  Term  "  Landlord",  as  ufed  in  1 1 

G.  2.  c.  19.      1293. 
5th.  If  the  Tenant  in  PofTelllon  claims  Nothing,  He  ought 
to  take  no  Side  between  the  Claimants  :  Who  oup-ht  to 
have  a  fair  Trial  between  them  upon  the  real  Merits. 
1293,  ^3°°'  ^3°4- 
On  a  Writ  of  Error  i?!  Parliafnent,  brought  upon  a  Judgment  in 
Ejeftment,  The  Court  obliged  the  Plaintiff  in  Error  to  enter 
into  a  Rule  "  'not  to  commit  Wajle  during  its  Pendency."   1823. 
ConfeJJion  of  Leaf e.  Entry,  and  Oujler — 

ift.  A  Difculfion  oi  xht  Reafon  2inA  PraSiice  of  h.   1897,  1898. 
The  Meaning  of  it,  is,   "  to  bring   the  Matter  to  the  mere 
"  Queftion  of  the  Plaintiff's  polTeflbry  Title."     1897. 
2d.  It  is  fufficient  to  bar  a  Nonfuit  for  want  of  Proof  of  aSliial 

Oufter.      1897. 
3d.  It  is  fufficient,  in  an  Ejedtment  upon  a  Condition  broken. 

ibid. 
4th.  And  in  all  Cafes  but  to  avoid  a  Fine:  In  that  Cafe,  there 

vnni}.  ht  zn  a£lual  Entry .     ibid. 
5th.  In  the  Cafe  of  a  Tenant  in  Common,  it  is  fufficient,  with* 
out  Proof  of  aSlual  Oufter.     ibid. 
Trujlees  fliail  not  recover  Pojeffion  from  or  difpute  it  with  their 
Cejluy  qui  Truji.      1 9  o  i . 
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€le^ton 

To  Parliament — See  Tarliament,  Bribery. 

Tihe  Nomination  of  a  Parifli-CIerk  was  in  the  Re6tor :  But  the 
Confent  of  the  Veftry  was  neceffary  to  confirm  it.  The  Redtor 
nominated  Dr.  Jack/on.  A  Veflry  met;  and  89  figned  their 
Approbation  :  None  exprcfsly  dij]'entc4.  But  S.ome  demanded  a  Poll 
on  Behalf  of  one  Mr.  Moore.  The  Churchwardens  refufed  to 
take  any  Poll.  This  was  wo  Dissent  to  the  Redlor's  Nomi- 
nation :  It  was  All  nugatory.  If  the  Majority  was  really  dif- 
Xentient,  they  fliould  have  ^tr/(2r^^ their  DilTent,     Pagei^-j^. 

Bail  is  not  requifite,  upon  bringing  a  Writ  of  Error  upon  a  Judg- 
ment in  an  Adlion  of  Debt  founded  upon  a  prior  Judgment. 
1548.     Becaufe 

I  ft.  This  is  a  Cafus  omiffus  out  of  3  Jac.  i.  c.  8:  Which  is 
to  be  taken  literally,  and  not  extended  by  Conftrudion, 
1549. 
zdly.  The  Contrast  is  extwgiiiJJjed  by  the  frjl  Judgment.. 

1548. 
3dly.  A  Judgment  is  no  Contrast,  nor  can  be  efleemed  a 

Contrad:.     ibid. 
4thly.  An  Aftion  of  Debt  upon  a  Judgmeizt  is  an  Adion  of 
a  fiiperior  Nature  to  any  of  the  Adtions  j'pecijied  in  3  J.  i, 
c.  8  :   And  therefore  fhall  not  be  included  in  it.     ibid. 
Neither  is  Bail  requifite,  as  it  fhould  feem  (fed  qu.)  upon  bring- 
ing a  Writ  of  Error  returnable  in  Parliainent,  upon  a  Judgment 
in  B.  R.   in  an  Adlion  of  Debt  brought  upon  a  Recognizance 
in  Error.     1567,1568. 
A  Writ  of  Error  can  not  be  non-pros  d^  without  a  Rule  "  to  of- 

^'  fgn  Errors."     ijyz.  ^ 
A  Plaintiff  may  bring  a  Writ  of  Error,  to  reverfe  his  oivn  Judg- 
ment.    1772. 
And  if  He  will  not  proceed,  the  Court  will  make  a  Rule  to  oblige 

Him  to  affign  Errors  within  a  limited  Time.     ibid. 
Infuch  a  Cafe,  the  Common  Method,  of  a  Scire  facias  quare  Ex- 
ecutionem  non,  or  a  Scire  facias  ad  audiendum  Errores,  would 
be  improper,     ibid. 
In  a  Scire  facias.  No  Damages  can  be  recovered.     1791- 
A  Writ  of  Error  brought  by  One  Defendant  only^  upon  a  Judg* 

ment  againfty^i;^r^/,  is  not  good.     ibid. 
But  a  Scire  facias  quare  Executionem  non  may  be  prayed  and  fued 
out  by  One  Executor,  upon  a  Writ  of  Error  brought  upon  a 
2  Judg- 
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Judgment  for  Him  and  Anotlier,  without  fliewing  "  that  the 
.  ■  "  Other  Executor  is  dead."  Page  lygi. 
The  Court  ought  to  fupport  a  Judgment  upon  the  Merits,  ibid. 
A  Writ  of  Error  upon  a  Judgment  in  Ej^Bment,.  being  Brought 
^>'-^  returnable  in  Parliament,  the  Court  obliged  the  Plaintiifin 
■     Error  to  enter  into  a  Rule  "  not  to  commit  IVaJle  or  .Dejiruc- 

"  tion  during  its  Pendency."      18 a^^. 
On  an   Indictment  for  Perjury  tempore  G.  2.  concluding.  f(j«//-.« 
•  Pacem  G.  2'     1903-     Sts  Indidnn-Jit.  Iil---  .".•. 

C)3tl5ence — See  Proof. 

lO^  iiWi-'it  aSlually  fued  out  on  a  fubfequent  Day  may  be  admitted 
to  obviate  the  fictitious   Relatioii  of  a  Declaration  {with  a 
general  Memorandum)  to  tlie  firil:  Day  of  the  Term.      124-^. 
Mere  Hear-J'ay  Evidence  is  not  admiffible.     But  Evidence  that  a 
fubfcribing  Witnefs  to  a  Will  or  Inftruinent  acknowledged  upon 
.  i' iiis  Death-Bed  to  the  Perfon  giving  the  Evidence,   "  That  He 
'"  *'  the  fubfcribing  Witnefs  did  Himfelf/^ro-,?  it,"  is  admiffible  at 
a  Trial,  though  objefted  to.     Much  more  fliall  it  fland  unim- 
■peached,  if  it  came  out  upon  Crojs-Examination,  and  was  not 
^^.objeded  to,  at  the  Trial,      12^5,  1256. 

A  Retainer  of  a  Debt  may  be  given  in  Evidence.     An  yidmini- 
^r<:z/o;- Defendant  may  give  Retainer  in  Evidence,  or  plead  it^ 
.at  his  Liberty.      1383^ 
Adion  by  Lord  againft  a  Commoner,  for  fpoiling  his  Pedtt  and 
:^^li'f^g   tip  the  Holes.     Juftification   under  a  Right  of  Common, 
■''which  He  was  hindered,   by  the  Plaintiff's  digging  and  laying 
.up  the  Peat,  from  enjoying  in  fo  large  and  beneficial  a  Manner 
"as   (3c.  ^  Replication — "  De   injuria  fiia  propria,    abjque   tali 
y  cai/fi':  And  Ifliie  thereon.     The  Plaintiff  cannot,  upon  this 
'  'Iffue,  give  in  Evidence,  *'  that  there  was  a  Sufficiency  of  Com- 
"  mon  left."     1385. 
Of  refufng  to  produce  a  Licence  will  fupport  a  Convidtion  for 
trading  without  having  One;  on  9,  10  IV.  3.  c.  27.  §  8.      1476, 
1477.      ^^^  Haivkers  and  Pedlars. 
To  fupport  a  Declaration  in  Debt  on  2  G.  2.  c.  24.  §  7,  for  Bri- 
bery at  an  EleBion  to  Parliament ;  charging  "  that  Mr.  L.  and 
"  Ld.  E.  had  declared  themfelves  Candidates;  and  whilj}  they 
"  were  Candidates,   the  Defendant  bribed  One  A/^.  who  had  a 
"  Right   to   vote,  to  vote   for   them,  Mr.  L.   and  Lord  E." 
Three  Objedions  were  made,  and  over-ruled.      1586  to  1591. 
J  if.  It  was  not  fufficiently  proved,   "that  fF.  had  sl  Right 
"  to    vote,  at   the    Time   when    the    Bribe   was  given." 
.N.  B.  It  was  proved,  **  That  He  usually  voted,     ib.d. 

2dly. 
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2dly.  Nor  any  Evidence  "  that  Ld.  E.  was  at  that  Time, 

"  a  <s'tT/^ri?^  Candidate,"     Page  i  ;86  to  1591. 
•jdly.   Nor  any  Evidence  "  that  the  Bribe  v/as  given,  to  vote 
-"  for  Mr.  L.  and  Lord  ^Egmont":  For  the  Evidence 
only  proved,  that  it  was  given,   •'  to  vote  for  Mr.  L.  and 
"  bis  Friend,"  not  particularizing  who  that  Friend  was. 
ibid. 
The  Court  held  the  material  and  fubjlantial  Charge  to  be  futfici- 
entlj  proved,     ihid. 

CBjTCCptlOnS— 'See  Bill  of  Exceptions. 

€;recuto>— 

'Etco\x\w\%  Bankrupt .  I3'68.  ?>zt  Bankrupt. 
A  Retainer  of  a  Debt  may  be  given  in  Evidence.  1383. 
On  iflue  joined  upon  p/en^  ad?nimyiravit  ple-ided  to  an  Adtioti  of 
of  Debt,  the  Defendant  Adminiftrator  may  give  in  Evidence  a 
Covenant  of  his  Inteftate,  "  that  his  Executors  or  Adminijlra- 
"  tors  Ji:}  all  pay  a  Sum  of  Money  to  two  Truftees,  of  whom 
"  the  Adminiftrator  was  One,  the  Intereft  whereof  (hall  be 
-♦•  paid  to  the  Inteftate's  Wife  for  Life ;  and  after  her  Death 
"  without  liTuc,  to  be  at  his  own  Difpofal":  To  which  was 
added  a  Penalty  in  double  the  Sum.     1380  to  1385. 

ift.  This  is  a  Debt  by  Specialty:  And  therefore  the  Admi- 
niftrator  has  a  Right  to  retain  againft  a  Debt  of  equal 
Nature.      1384. 
adly.  Wherever  an  Executor  or  Adminiftrator  may  hzfucd, 

or  might  have  paid.  He  may  retain,     ibid, 
adly.  An  Adion  of  Covenajzt  is  as  much  a  Lien  upon  the 
Affets,  as  an  Adion  of  Debt.     ibid. 
Difcontinuing  his  Adion,  fliall  pay  Cojls,  where  He  has  knowm 

ingly  hxovi^t  It  wrong.      145 '• 
The  giving  him  Leave  to  difcontinue  is  a  Matter  of  Difcretion  in 

the  Court,     ibid. 
Renouncing — -Qu.  If  He  can  afterwards  retract  his  Rejiunci- 
ation;  efpecially,  if  it  be  upon  Oath.     Civilians  hold  a  Re- 
nunciation to  be  peremptory :  But  Common  Lawyers  hold 
"  that  He  may  come  in  at  any  I'ime  afterwards,  and  demand 
*'  Probate  ;  or,  at  lead,  at  any  Time  before  it  be  granted  to 
■■'      "  Another."     1463  to  1467. 
Of  a  Lord  of  a  Manor — His  Remedy  for  .a  Copyhold-F/«ff  fet 
upon  the  Admiflion  of  an  Infant.     17 19.     See  Infant, 
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C;:ctnption 

From  being  liable  to  Dijirefs.    Page  1499  *°  ^S'^l* — See' Dj/lrep, 


5F^lt»     See  Marked,   hiforjiiation  in  Nature  of  a  ^0 

JFarrayttQ. 

5Fatl)er 

BROUGHT  an  Adlion  for  affaulting  his  Daughter,  and 
getting  Her  \cith  Child,  being  then  23,  and  in  another  Per- 
Jon's  Service  i  per  quod  Servitium  ami  fit.     1878  to  i88i.     See 
^^ion. 

ftVM  COtlttt — See  Baro7t    and  Fe}7ie. 

Is  liable  to  be  profecuted  and  punifhed  for  Crimes  and  Offences. 

167910  16B2.      Ste  Orders  of  Bajiardy.- 
Sole   Trader,    in  London,    becoming  Bankrupt.     1782  to  1784* 

See  Bankrupt. 

iFlttlOn    of   %tC^.       See    Tefle,    Relatio7t,    Pleadi7ig^ 

Evide?2ce. 

Shall  not  prevail  cgainjl  Truth  of  FaSi ;  nor  be  urged  to  Pur- 
pofes  7zot  within  the  Reafon  and  Policy  of  it.  1243,  1244- 
^ct  Pleading  950  to  969. 

$x\\t  (of3Lan!j0) 

To  avoid  it,  there  muft  be  an  actual 'Entry .  iSgj.  See  EJe^- 
ment. 

jTines  papalJlc  to  5Lc?5s^— 

On  Admfjion  of  an  Infant  Copyholder.  17 17  to  1720.  See  Infants 
Frefervation  of  it_,  in  the  Thames.     See  Water-BaiUff. 
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foidUt  (Bntvv 

An  hiJiBmejit  will  lie  for  it,  at  Common  Law.     Page  1732, 
But  fuch  an  Indidtment  muft  lliew,  upon  the  Face  of  it,  fuffi- 

cient    aSliial   Force,    Violence,    unlawful    AiTembly,  Riot,  or 
.  other   Circumftances   (as  being  into   a  Dwelling-ilo\x(Q  &c:) 

Otherwife,  it  may  be  quaflied,    even   upon  Motion.      1702, 

And  again  1733. 

irreetjom 

Of  a  Corporation — See  Corporation,  By-Law,  Mandamus. 


A 


^diXXit — See  CanviSiion^  Certiorari,   Cojls. 

([general  Wt^xtrnX^ 

RE  illegal.   iy(>j.     ^CQ  Warrants,  Secretary  of  Stafe^ 


!^abea0  Corpus 

To  the  Keeper  of  a  private  Mad-houfe — 'where  it  appeared, 
that  the  Perfon  confined  was  a  Lunatic,  and  not  Jit  to  he 
produced  in  Court;  and  that  the  Relations  were  applying  for  a 
Commiffion  of  Lunacy—^ 

ift.  The  Court  therefore  enlarged  the  Time  for  making  the 

Return.      1363. 
2dly.   They  refufed  Liberty  of  Accefs  and  Infpeclion,  to  a 
Perfon  who  could  not  make  out  any  Pretenfion  to  demand 
it.     ibid. 
To  produce  an  Infant — (direcfted  to  private  Perfons — ) 

iil.  The  Court  are  bound,  ex  debito  Jujlitice,  to  Jet  the  Infant 

FREE  fro7n  an  improper  Reftraint.      1436. 
2dly.  But  They  are  not  bound  to  deliver  over  the  Infant  to  any 

Body.     ibid. 
3dly.  Nor  to  give  the  Infant  any  Privilege:  Though  the  In- 
fant has  a  Privilege  redeundo,  unlefs  the  Court  Ihould  fee 
Ground  to  declare  the  contrary.     1436  and  1437. 

2  4thly. 
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4thly.  The  true  Rule  is.  That  the  Court  are  to  judge  upon  the 
Circuwjlances  of  the  particular  Cafe;  and  to  give  their  Direc- 
tions accord  ngly.     Page  1437. 

5thJy.   Lord  Maiufield  approved  o/what  was  aBually  done  in  the 

Xhree  Cafes. uf  Mrs.  Tz/  -berville,  Frances  Rowland,  and  James 

''  Smith ;   though  He  did  not  agree  with  all  that  was  Jaid  in 

•    them.      1435,  1436. 
^d 'XeJJificandum — .  .        - 

I  ft.  Will  lie,^  to  remove  a  Perfon  in  Extcutioft,  to  be  a  Wit- 
nefs.      1440.  •  ■':\ 

,2d\y.  .Was  .reju/ed,  where -the  Application  for  it  feemeld^'b  be 
z  mere  Contrivance,     ibid.        '        .     ;  •  •> 
Affatisfacien.dutn  et  recipiendum-^vca:^  be  returnable   immediate^ 

and  before  Zjudge;  notwithftanding  an  old  Rule  made  in  Mi- 

chaeltnas  ib^j^,  and  4,  5  ^/^,  GT  M.  f .  2  r .   i%j6.     S<tt  PraSiice. 

^hq  T^ifcn  lyianufadture  of  Scotland  is  the  Linen  M^hlifa^ure 
■£/"  Tins,  }%ingdcm<  within  the  Adt  of  9,  io  /^.  3.  c.  27.  and 
the ,  AtSt  ofvUliioft:   And  a  Wholfale-DesAsr  in   Linen  of  the 
Manufafture  of  Scotland  is  not  obliged  to  take  out  a  Licence, 
to  qualify  Him  to  trade  thus  by  Whokjale  in  England.  13  17. 
P«^-,0-NE  HoRSjLfL/m/rc  is  required  for  travelling  with  feveral 
Bearts :   For  though    9,    10  H\  3.  c.  27.   §  i.  intended  a  Duty 
of  4/.   on  eacl?  jBeaft,  yet  there  is  a  Blunder  in  the  IVords  of  i-tj 
and  the  Ufage  has  followed  the  Words.      1472  to  1474. 
A.Convidljqiji  (in  the  Penalty   of  12/.)  for  having  traded  as  Gff, 
"  -without  fH^^vi-nG  ,a  Licence,"  is   good j  upon  9,  10  W.  3. 
■  c.  27., §  8.  though  the  Evidence  Hated  was  only  "  that  the  De- 
•"=•  itnd^nt  refufd  to  produce  it."     1476. 
.    .  -: :  •>v^ . 

A  Ttsefeniment  by''a'^?//?/V.?  of  Peace  upon  Viezv,  purfuant  to  5  Eliz. 
c.  i3..§9.  of  h  High-^ay  being  out  of  Repair,  is  traverfable 
GENERALt-T,  i.  ^; 'irtcluding  'the  Faift  of  its  being  out  ^'Re- 
pair.     J530  tO'=j|55^^;'''^  ***^/ 


':i|iinliKs!^ 


Jjiahle  to  xr^^i'^atufd^lonanijlmnds  for  Damages,  under  9  G. 

J.     C.    22.     ^7.         1724.-  ''      "  ^J\,^ 


3!t5entitp 
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1 


3nmtit'p  cf  i^erfon. 

SSUE  joined  thereon.     P^^?  1810  to  1812. 

ift.   Is  to  be  tried  injlaiiter,  unlefs  the  Court  (upon  Circum- 
flances)  give  Time.      1811^ 
2dly-  The  Award  of  Execution  is  to  be  by  the  Second  Judge, 

if  the  Sentence  before  pronounced  was  for  Felony,     ibid. 
3dly.   The  Defendant   is  77et  intitled  to  a  Copy  of  the  Record. 

ibid. 
4rthly.  The  Court  would  i7ot  name  the  Day  of  Execution  i  but 

.left  it  to  the  Sheriff.      1812. 
5thly.  Thefe  three  Men,  under  Sentence  of  Death  for  Felony, 

having  broken  out  of  Goal,  after  having  murdered  the  Gaoler, 

xemained  chained  together  during  this  whole  Proceeding,  ibid. 


JnMttment 

For  confpiring,  fallly  and  without  any  probable  Caufe  to  charge 
a  Man  with  having  taken  out  of  a  Bag  (not  alledging  the  lea- 
king to  have  been  either  felonious  or  unlawful)  a  Quantity  of 
human  Hair  ^c.      1320. 

rft.  This  is  -xn  indiBable  Offence.      1321. 
2dly.  The  general  Scjions  of  the  Peace  have  JurifdiBion  of 
it.     ibid. 
A  Motion  by  the  Frofecutor,  "  to  ip^ajlj  his  own   Tndi£lment"  is 

by  no  Means  a  Motion  of  Courfe.      1469.     See  Cojls. 
For  converting  his  Houfe  into  an  Hofpital  for  taking   in   and 
DELIVERING   lewd  idle  and  diforderly  unmarried   lVo?nen ; 
who,  after  their  Delivery,  went  away  and  deferted  their  Chil- 
dren :  Whereby  the  Children  became  chargeable  to  the  Parifi. 
Qua{hedj  as  being  not  indictable.      1645,  1646. 
For  felling,  as  Two  Chaldron  of  Coals,  a  Quantity  defedivc,  by 
fo  much,  (fpecifying  how  much,)   of  that  Quantity  which  a 
Buihei  ought  by  Law  to  contain ;  was  quajfjed,  on  Motion-:  It 
ought  to  have  charged  exprefsly^  *'  that  the  Defendant  fold  by 
•*\falfe  Meafure."     1697,1698.     F.  Jiipra,  ix^o. 
Will  not  lie  for  a  mere  civil  Injury  :  An  ABten  for  a  Trefpafs  ought 
jiot  to  be  converted  into  an  Indidtment..     It  muft  appear  upon 
the  Face  of  the  Indiftment,  "  that  it  was  an  mdiSlable  Offence:" 
Such  an  aCltiai  Force  muft  appear,  as   fliews  a  Breach  of  the 
Peace;  that  which  is  merely  implied  by  Law,  under  the  Term 
Vi  et  Armis,  not   being  futficient  of  itfelf  alone.     If  no  fuch 
a^ual  Force  appears  upon  the  Face  of  the  Indidment,  it  may 
be  qiiafied  on  Motion.      1701  to  1703.  again  1706,  1 707.    and 
ngain  1731  to  1733. 
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For  a  forcible  Enty — will  lie  at  Common  Law.     Pi^gt-'  '7j2. 

For  felling  by  fa/fe  Weights — (and  Another,   "  for  felling  Coals 

"  hy  falfe  Meajure" — )  The  Court  rcfufed  to  quafli  it  on  Motion. 

1841. 
Allcdging  the  Offence  to  have  been  committed  in  the  Time  of 

the  late  King,  and   charging  it  to  be  againlt  the  Peace  of  ths 

;ww  King,  h  fatal ;  and  the  Indidment  is  infuflicient.    1903. 

*Tis  Induclion,  not  Injlitution,  that  makes  the  Avoidance  under 
21  H.  8.  c.  13.  §  9,  10.  with  relpecL  to  Lapfc.  15x0.  See 
Beiiejice. 

Jiifaitt 

Copyholder — Admitted;  and  a  F/^^' fet — And  the  Infant  enjoys — 
and  continues  to  enjoy,  after  He  comes  of  x'^ge  :  He  is  liable  to 
the  'L.ox^^  ASlion  for  the  Fine  1717  to  1720. 

I  ft.   Indebitatus  Ajfumpfit  will  lie,   by   the  Executor  of  the 

Lord,  after  the  Infant  comes  of  Age.      1719. 
2dly.  Perhaps,  before,     ibid. 
Conveyance  by   Leafe  and  Releafe  by  an  Infant,  is  only  voidable, 
not  abfolutely  void.      1794  to  1809. 

ift.   The  Privilege  indulged   to  an  Inflmt,  to  profeSt  Him 
from  being  injured,  fhall   never  be  turned  into  an  offen- 
five  Weapon  of  Fraud  or  Injuftice.      1802. 
2dly.  Ads  of  an  Infant,  which  do  fiot  touch  his  Intereji,  but 
take  Efted  from  an  Authority  which  He  is  trujlcd  to  ex- 
ercife,   fhall  bind  him.     ibid. 
3dly.   So  Hiall  all' right  Ads  which  He  ought  to  do,  which 
He  was  in  any  Way,  or  through  any  Means  compellable  to 
do;  though  He  doth  them  without  Suit  in  Law.      1801, 
1802. 
4thly.  There  are  fome  Ads,  which  He  has,  after  full  Age, 

EleBion  either  to  avoid,  or  to  confirm.      1808. 
fthly.   He  can  not  bring  a  Dum  fuit  infra  cetatem,  till  after 

his  jull  Age .     ibid. 
6thly.   A  Difcuffion  of  the  true  Ground  upon  wliich  an  In- 
fant's Deed  is  voidable  only,  and  not  void  :   Namely,  whe- 
ther the  Solemnity  of  the  Injlrument ;  or  ^&  Semblance  of 
Benft  to  the  Infant,  from  the  iVIatter  of  the  Deed  upon 
the  Face  of  it.      i  804. 
ythly.  Leafes  by  an  Infant,  hy  Deed,   upon  which  no  Rent  is 

referved,  are  voidable  only,  not  void.      1806. 
Sthly.  A  Surrender  by  an  Infant,  by  Deed,  is  only  voidable: 
It  has  never  been  dirsdly  adjudged  to  be  void.     Yet  it  is 
2  pof- 
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poflible,  that  a  Cafe  may  happen,  where  it  would  be  more 
beneficial  to  the  Infant  •'  That  the  Deed  fliould  be  con- 
ficlered  as  void."     Page  1807 


.(( 


3nfo?mattoiT 

A  joint  Information  againfh  feveral  Defendants  can  not  hTue  upon 
^.   dirtinft   Rules  for  One   or  more  Information  or  Informations 
W    againil  Eac/j.      1 271. 
Prq/eciitor  (h^W  puj  Cojis,  for  not  going  on  to  Trial.      T305. 
Ag2im{i' yiijlic.es  oi  Peace  for  rcfujing  to  grant  Licences  to  Publi- 
^    cans — 

W'        J  ft.   Shall  not  be  granted,  for  their  inerc  refiifing ;  becaufe 
They  have  a  Difcretion  to  grant  or  refufe,  as  They  ihall 
fee  to  be  right  and  proper.      J3i7>  '3 '8.     But 
zdly.   Shall  be  granted,  where   fuch   Refufal   arifes   from  a 
corrupt  Motive ;  as,   "becaufe   the  Perfons   applying  for 
"  Licences   would  not  give  their  Votes  for  Members  of 
"   Parliament,  as  the  Juftices  would  have  had  them."  ibid^ 
V.  fiipra,  p.  561  to  565;  and^p.  65 ;5,  654. 
For  a  Con/piracy  and  Confederacy  in  a  Tranfa<iiion  contra  bo'nos 
mores,  an  Information  undoubtedly //t-j-.      1434101440.    And 
This  Court  is  the  Cujios  Moriim  of  the  People  ;   and  has  the  Super- 
intendency  of  Offences  contra  bonos  Mores ;  if  you  except  fuch 
Offences  of  the  incontinent  Kind,  as  are  appropriated  to  the  Ec- 
c/ejiajiical  Courts .      1438,1439. 
The  Court  will  never  grant  an  Information,  upon  the  Application 
of  the  Attorney  General,  in    Cafes  prol'ecuted   by  the  Crown. 
1565.     See  Pra^ice. 
Criminal  Informations  differ  very  widely  from  Informations  in  '^i.- 
Xxxxe  oi  ^10  Warranto ;  and  depend  upon  different  Principles, 
Laws,  and  Reafons.      1615,  16  16. 
For  obftruBing  divine  Service  in  the  Church,  and  infulting  the 
Redtor;  (who  was  a  Favourer  of  the  Method ifts.)    1683,  J684, 
ii\.  The  Rule  was  dilcharged  laiih  CoJls,  becaufe  the  Truth 

•was  fuppreff'ed     ibid. 
2dly.   A   Licence  from   the    Bifhop    "  to   preach,"  will,  in 
StriBnefs  (though  not  always  in  Pradlice,)   authorize  the 
Perfon  to  preach  in  that  particular  Bifhop's  Diocefe  only; 
and  720t  in  any  other  Diocefe.     ibid. 
3dly.  Metbodijis  have  a  Right  to  the  ProteSlion  of  the  Courts 
if  diflurbed  in  their  decent  and  quiet  Devotions  :   So  have 
Diffenters.     ibid. 
Granted  againft  tv/o  Jujiices  of  Peace  for  a  Burrough,  for  refufing 
to  grant  a  Licence  to  fell  Ale,  from  a  Motive  of  Refentment. 
171 6.     V.  ante,  556  to  565. 
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information  in  Nature  of  ^m  itUarraut^. 

Shall  be  granted,  where  the  Right  is  doubtful  and  dijputed,  in  or- 
der to  try  it ;  unlefs  there  has  been  fuch  an  Acquiefcencc  as 
ought  to  prevent  it.     Tage  i486,  1487. 
TVb  certain  Rule  is  fixed  for  fuch  Acquiefcencc :  It  may  be  varied  by 

Circumjlances.     ibid. 
The  Line  is  not  drawn  and  fixed,  where  the  Rights  of  Electors 
can  be  gone  into  at  all,  or  how  far  they  can  be  gone  into,  on 
Trial  of  the  Rights  of  Perfons  eleSlcd  by  them.      1487. 
The  Crown  may  take  what  Iffues  it   thinks  proper,  in  order  to 

■fhew  an  TJfurpation  of  the  Franchife.     ibid. 
The  Steward  of  JVeJl  hoe  was  eleded  a  Capital  Burgejs :  And,  for 
a  Century  pad,  the  Stewards  of  that  Corporation  have  been 
Capital  Burgtifes.     The  Court  refufed  to  grant  an  Information 
againft  Him,  for  adling  as  a  Capital  Burgefs ;  and  did  not  fee 
any  Reafon  why  thefe  two  Offices  fliould  be  incompatible.  1615, 
1616. 
Will  lie,  for  holding  a  Court-Leef.     1820,  1821. 
For  holding  a  Fair  or  Market — 

ift.  The  King's  Attorney  General  may  file  One,  for  ufurping 

this  Franchife  upon  the  Crown.     1 812  to  1823. 
2dly.  But  "  Whether  the  King's  Coroner  and  Attorney  could 
**  have  done  it  before  4,  5  ^.  Gf  M.  c.  18,  and  9  Ann.  c.  20, 
*•  or  can  now  do  it  by  Leave  of  the  Court,"  is  a  Queftion 
that  has  been  greatly  litigated,  but  never  fettled ;  and  was 
now  left  unfettkd.     ibid 
3dly.   On  the  prefent  Application  by  a  private  Perfon,  it  was 
not   neceffary  to  determine  "  Whether  it  could  be  granted 
"  xx^on  ^  private  Perfon's  Application"}  Becaufe  the  Ufur- 
pation  was  not  fufficiently  fliewn.     1821. 
4thly.  Such  an  Information  will  not  He,  for  merely  encourag- 
ing and  promoting  the  holding  a  Fair  or  Market.     i8i6  to 
1819. 

3Jnng  antJ  3JnmSteepCtS.     See   Detainer,   Dijlrefs. 
31nf0ll)ent  2DebtO;{0,     Sce    Debtors. 

gjnfpection— 

'Ol  Corporation-Books  &c — See  Books  (of  Corporations  Gfr.) 
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3ntltUt!Dn   mh   ^nDUCttOn,      ^^t  Benefice,   Lapfe. 


Bonds  ,cQ;iditioned  fqr  Payment  of  Money  by  Inftalments,  are 
tvftiiin  ^f'^  Am'',  c.  16.  §  Tj-*  P^g*-'  ^37°  ^^  ^'M'S'  ^^ 
Prd'iiice  (Paym'ignt  of  Moiidy  into  Court.) 

Bond,s  cdftditioneS  for  Payment  'of' a  Gro/}  Sum;  and  •?. fubfeqncnt 
Agreement  to  take  it  by  Inftalirients.  ibid.-^Knd.F'.  ut  fupra. 

A«Soc/ety  agreed  fimfually  to  iiifure  the  Ships  of  Each  Other;  and 
that  .when  any  of  the  Ships  wherein  any  of  the  Members  had 
Property,  fliould  be  loft,  the  Reft  fhould  contribute  to  fuch 
Lofs.  But  every  Member  was,  obUged  to  prove  a  Property  of 
500/.  in  a  Ship:  And  if  He  would  ccafc  to  be  a  Member,  to 
give  (S/x  Months  Notice.  The  Plaintiif  had  the  requifite  Pro- 
pbrty  in  a  Ship ;  became  a  Member;  and  the  Ship  was  lolt : 
,|3ut,He  had  parted  with  his  Intereft  in  the  Ship,  before  the 
.Lofs  happened;  having  agreed  with  the  Purchafcr  of  it,  "  to 
"  pay  500/.  if  a  Lofs  happened  within  three  Months."  He 
had  7iot  giveti  Notice  of  cealing  to  be  a  Member.  The  Court 
gave  Jiidgment  for  the  Plaintiff;  holding,  "  That  He  conti- 
"  nued  interefted  in  the  Ship,  quoad  this  Lofs."     J  5  1  3. 

3ntere0. 

If  K,l.:per  fent^  be  referved  on  a  Mortgage,  with  Co?7dition  "  /» 
^4  ^^f'aecept:fo^.x;.if  punStiialiy  paid;"  the  Debtor  {hall  tiot  have 
Relief  in  Chancery,  after  the  Day  of  Payment  is  elapfcd:  Other- 
wife,  if  4/,  per  Cent,  be  referved,  with  an  Agreement  "  that 
•'  if  it  be  not  pundually  paid  at  the  Day,  the  Mortgagee  fliall 
"  pay  Five."  The  Former  is  a  Condition  not  performed:  The 
Latter  is  confidered  as  a  Penalty  added.     1373  to  iij^. 

A  Joint- Tenant  can  not  make  a  Will  of  what  He  holds  in  Join- 
ture.     1496,  1497. 

I  ft.   Such   Will  is  'vo'jd,  both   at  Common  Laiu,  and  on  th® 

Statute  of  Wills  (34,  35  iJ.  8.  c.  *?.   §  4.     ikid. 
adly.  The  Jointure  can  not  he  fevered  by  a  Will;  as  it  may 
be  by  a  Feoffment  to  Ufes.      1497- 
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3dly.  Such  a  IVt'I/'trnde  during  the  Jointure  can  not  become 
a  good  One,  by  the  Devilbr's  afierwards  happening  to 
furvive  All  his  Joint-Companions;  unlels  it  be  re-piiblijhed 
or  renewed  by  Ibme  confirmatory  Aft.      Pi^tge  1497. 

4thly,  Perkins  96.  b.  Title,  "  Dcvifcs,"  Sedion  500  denied, 
in  the  SeJiJc  endeavoured  to  be  put  upon  it;  and  explained 
in  its  true  Senfe.     ibid. 

Joined  by  the  Party  tendering  it,  viz.  "  Et  prediftus  the  Defen- 
"  dant  limiliter,"  infiead  of  "  Et  prediftus  the  Plaintiff  limi- 
"  liter," — is  not  a  fufficient  Objection  in  Arrefl  of  Judgment. 

^793'  ^794- 
Joined  on  Identity  of  Perfon.      1 8 10,  1 8 1  r.     See  Identity. 

Foflers,  Death.      1440,  144 1. 

Only  three  during  Michaelmas  Term  1763,  4  G.  3.      1441,  1450. 

Tates  appointed.      145 '• 

X)e7iiJon  refigned  :  y^/o«  lucceeded  Him.      1647. 

Upon  a  Warrant  of  Attoi-ney  given  to  a  Feme  Sole,  who  afterwards 

marries — How  to  be  entered  up.    147  i .      See  Baron  and  Feme. 
To  what  Day  a  Judgment  lliall  relate.   1596,  1597.     See  Common 

Recovery. 
Shall  not  be  lightly  arrefted,  after  a  Verdid,     1725,  1729. 

ill.  The  Court  will  not  intend  any  Thing,  to  overturn  a  Judg- 
ment.     1728. 
2d.  They  will,  after  VerdiEly  over-rule  an  Objection,  which 
They  would  have  liftened  to  upon  Demurrer,     ibid.     Sec 
Bailiff. 

Of  fujliccs  of  the  Peace — See  Jujlices  of  the  Peace. 

May  be  challenged,  if  He  is  under  thtfmalle/l  Degree  of  Interefl, 
Influence,  or  Bias.     1856  to  1859. 


2!tilticr0 
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giuaiccs  of  tl)e  i^eace. 

Rifufing  to  gr2in\.  Licences.  1 3 17,  1 318.  V.  In  format  wi.  Li- 
cence, 2.ndfupra  (under  pa.  556,  564.   and  653.) 

The  garter- SeJJions  have  no  JurifdiSiion  (even  fince  17  G.  2. 
c.  3b.  §  4.)  to  make  an  Or/ginal  Order,  in  thejirjl  Inftance, 
WITHOUT  d-ny  previous  AppUcation  having  been  made  to  fwo 
Jujl'ces  {V.  43  E'iz.  c.  2.  <)  4.  and  §  6.)  "  for  late  Overfeers 
"  to  PAY  OVER  Monies  to  their  Succeffhrs."  The  17  G.  2.  c. 
38.  makes  no  Alteration  in  this  Refpedl :  It  had  quite  another 
View.      1366,  1367. 

Quarter-Seflions  can  not  proceed  after  the  Day  when  their  Jurif- 
diftion  is  to  ceafe,  by  a  Statute  which  repeals  it;  although  it 
was,  before  that  Day,  fully  attached,  and  All  Requijites  com- 
plied with.      1457-      '^^^  Prifoners. 

Quarter-Seflions  can  not  ?nake  a  new  Scavenger's  Rate,  upon  Ap- 
peal :  And  Qu.  Whether  they  can  make  a  new  Poor's  Rate. 
1460.     See  Rates. 

Secretary  of  State — Qu.  Whether  He  is  a  Juftice  of  the  Peace,  or 
a  Confervator  of  the  Peace.  1742  to  1768.  Ses  Secretary  of 
State. 


iLanulO?!j — 5ce  /?c/7/j   "Tenant.,   Statutes. 

IF  his  Tenant  for  Life  or  Years,  or  any  claiming  under  fuch 
Tenant,  wilfully /6(?A/j-  over,  They  fhall,  after  'emand- made, 
and  Notice  in  Writing  given,  for  delivering  Pofl'effion,  pay  at 
the  Rate  of  Double  /Zi^  yearly  Value,  to  be  recovered  by 
Action  of  Debt  (iTf  cffc- ;  by  4  G.  2.  c.  28.  §1.  1607  to  1609. 
If  his  Tenant  gives  Notice  of  quitting  at  the  Time  therein  menti- 
oned, and  then  refufe  to  quit.  He  fhall  pay  double  the  Rent; 
to  be  levied,  fued  for,  or  recovered,  as  the  fingle  Rent  might 
have  been.     V.  11  G.  2.  c.  19.   §  J 8.      1605. 

ift.  This  Notice  needs  not  to  be  in  Writing,  as  the  Land- 
lord's is  required  by  4  G,  2.  c.  28.  §1.  to  be.  1607  to 
1609. 
2dly.  A  TenantyroOT  Tear  to  Tear  is  within  this  h.&.;  which 
is  not  confined  to  fuch  Tenants  only  whofe  Power  to  deter- 
mine their  Leafes  is  particularly  exprefed  in  their  Lsafea. 
ibid. 


Lann^ 


A  Table  of  the  Prn  itter 


An  O^ce  may  qualify  the  Officer  to  a£i  as  a  CommliJioTicy  \  though 
the  Officer  has  710  Other  Qualification   befides  hii  Utfice  and 
■  what  belongs   to  Him   in   Right  of  it.      Page   12S9,    1290. 
See  Marjhal. 

iLeipfe — See  Benefice — 

Is  to  be  computed,  under  21  //.  8.  c.  13.  §  9.  from  the  Time  of  . 
InduSlion  to  the  fscond  Benefice ;  not  from  the  Time  of  Injli-  \ 
tution  to  it.     15 10,  151 1. 

The  Law  oi  Nations  is  Part  pf  the  Law  oi  Englarid.     1480  ta 

1482.     See  Ajtibajjadour . 
So  is  the  Law  oi  Merchants.     1669  to  1675.     ^^^  Merchants. 

Heate 

A  L&afe  may  be  made,  nnder  a  Power,  by  way  of  Covenant  t» 
fland  Jeijed.      1446.     See  Pow.irs. 

Cannot  be  given  in  Evidence,  without  being  ftampt.      1563. 

Whether  a  Writing  letting  or  fetting  a  Liberty  to  dig  fol-  Lead- 
Ore,  during  the  Whole  of  the  Grantor's  Term,  be  or  be  not  a 
Leafe,  or  what  elje  it  is;  See  difcuiled  from  1556  to  1564. 

%rttt^     See  Cot/?^i  heet. 

iltcencc 

To  fell  Ale — Refafal  o£  h.      1317,1318.     F.  Information  {unAtt 

pa.  1317,  '318)   and  V.  fiipra,  653,654. 
To  preach — Does  not  extend  to  other  Diocefes,  1683,  1684.     Seo 

Information. 

mi3CrP''^talJlCS^ — See  Exemption^  Dijlrefs. 

A  By-Laiv  of  the  Mayor  Aldermen  and  Common  Council,  *'  That 

**  no  Perfon  ufing  the  Trade  of  a  Butcher  there,  fliall   be  ad- 

3  **  mitted 
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*'  mitted  into  the  Freedom  of  the  City,  in  any  otber  Company 
*'  than  that  of  the  Butchers" — is  a  good  By-Law.  Page 
1323  to  1329. 
Wharfs,  in  Londoti.  1408  to  141 6.  See  Wharfage. 
Court  of  Coifcience  has  a  mixed  Jurifdidlion,  as  well  equitable,  a- 
legal  ;  and  proceed  feciouhim  ccquiim  et  bonuni :  And  Thev  mav 
proceed  again i1  an  Attorney,  notwithftanding  his  ferving  them 
with  a  Writ  of  Privilege.  1583. 
A  Cufiom  in  London  (as  appears  in  their  Liher  albus)  is  "  That 
'*  where  a  Feme  Covert  of  a  Hufband  ufeth  any  Craft  in  tlu; 
**  faid  City  on  her  fole  Account,  whereof  the  Hiijband  meddleth 
*'  Nothing;  fuch  Woman  fliall  be  charged  as  a  Feme  Sole,  con- 
"  cerning  every  Thing  that  toucheth  her  Craft :  And  if  the 
"  Hufband  and  Wife  ihall  be  impleaded,  the  Wife  Ihall  plead 
*'  as  a  Feme  Sole;  and  if  She  is  condemned.  She  fliall  be  com- 
*'  mitted  to  Prifon,  till  She  has  made  Satisfadlion  ;  and  the 
**  Hu/band  and  his  Goods  fliall  not  be  charged  or  impeachedJ" 
1776,  1777. 

I  ft.  Such  Feme  Covert  Sole  Trader  is  liable  to  a  Commiflion 

oi  Bankruptcy.      1783,1784. 
2dly.  But  the  CommilTion  ought  to  be  confined  to  Matters 

in  the  Way  of  her  Trade.      1784. 
3dly.  If  her  Hufoand  becomes  Bankrupt,  and  afterwards  She 
becomes  Bankrupt;  the  Hufija?id's  Affignees  can   not  take 
her  Effedts  :   They  belong  to  her  Affignees.   And  the-Que- 
ftion  is  not  between  Hufband  and  Wife ;  but  between  his 
Creditors  and  her  Creditors,     ibid. 
4thly.  Whether  the  Hufband  has  or  has  not  a  Right,  as  be- 
tween  Him  and  his  Wife,  to  feize  her  Eifeds,  or  put  a 
Stop  to  her  feparate  Trade  in  futuro;  Yet,  certainly,  nei- 
ther He  nor  his  Affignees  can  meddle,  fo  as  to  itijure  her 
Creditors.      1782  to  1785. 
5thly.  An  ASlion  upon  this  Cuflom  can  be  brought  only  in 
London :  But   the  Cuflom  may  be  pleaded  in  a  fuperior 
Court,   by  Way  of  Defence.      1784. 
6thly.   This  Cuflom  doth  not  interfere  with  Maritai  Rights: 
It  only  refpedls  Trade  and  Cofnmerce.     1784,  1785. 

5Lunatic 

Confined  rightly  and  reafonably,  but  without  any  ftricHily  legal  Au- 
thority.    See  Habeas  Corpus.      J  363, 


Part  IV.  Vol.  III.  9  A  ^M\' 


A  Table  of  the  Piincipal  Matters 


£pan^amus 

T  "I  7  HERE  there  is  a  Right  to  execute  an  Office,  perform 
V  V     a  Service,  or  exercife  a  Franchilc;  and  the  Perfoii  is  kept 
out  of  PofTefiion  or  difpoflcfied,  and  has^  ko  orw'EVs.fpecific  legal 
Remedy,  the  Court  ought  to  athft  by  Mciudmnus,  upon  Reafons 
of  Juliice  and  alfo  of  public  PoHcy.     Rage  1266,  1267.      V. 
fiipra,    104410  1047.     And  infra,  1659,  1660. 
It  is  a  Prerogative  Vv'rit,  and  was  introduced  to  prevent  Diforder 
from  a  Failure  of  Juftice  and  Defeil  of  Police  ;  ihid.  and  has, 
of  late  Years,  been  liberally  interpofed,  for  the  Benefit  of  the 
Subjedl  and  the  Advancement  of  Juftice.    1269. — It  has  been 
granted,  to  admit  LcBurcrs,  Clerks,  Sexto?2s,  Scavef2gers  &c; 
to  reflore  an  Alderman  to  Precedency,  an  Attorney  to  Pi-aftice 
in  an   inferior  Court:   It  ought,   fince  the  A61  of  Toleration, 
to  be  extended  to  protedl  an  endowed  Rajlor  of  Rrotejlant  Dif- 
Mcnters.    1267.    And  accordingly  a  MizW/7;;;z^j  was  unanimoufly 
iffued,  direded  to  the  Truftees  under  fuch  an  Endowment,  re- 
quiring them   "  to  admit  Mr.  Mends  to  the  IJfe  of  the  Pulpit  as 
"   Pallor,   being  duly  eleded  thereto;"  The  fiiid  Truftees,  and 
alfo  Mr.  Hanmcr  the  Minifler  or  Paftor  in  Polfeffion,  having 
pofitively-.rr/z^t'^  either  to  try  the  Validity  of  Mends  s  Eledlion 
in  a  feigned  IlTuc,  or  proceed  to  a  new  Eledlion.     1269,1270. 
To  a  Corporation  "  to  go  to  EleSrion  of  a  Corporate  Officer,  in 
"  the  Stead  of  One  againft  whom  Judgment  of  Oufter  is.figned" 
— Who  has  a  Right  to  move  for  it;  and  wh^n.   1386,  1387.  See 
Pra^ice. 
To  appoint  Overjcers — The  Court  have  no  Power  to  iflue  it,  but 
upon  the  Suppofition  "  That  the  Place  is  a  Fillage  or  Toivn- 
"  JJoip."      1 39 1  to  1393.     See  Fillage. 
To  admit  and  fwear  Chitrch-ivardens. — The  Ecclefiaftical  Judo-e 
returns   Crofs-Caiifes  depending    before  Himfelf  contefting   the 
Right  of  EleBion;  and  that  He  can  not  admit  and  fwear  them, 
UNTIL  it  fliall  have  htcn  judicially  deter7}wied  "  That  they  were 
*'  duly  eleSled."     1421  to  1423.     N.  B.  There  were  alfo  Crofs 
Writs  of  Mnndamus . 

ift.  This  Return  was  adjudged  ^^J;  and  ^.  peremptory  Man- 
damus awarded,     ibid. 
2dly.  He  ought   to  obey  both  Vv''rits :  For,  it  is  without 
Prejudice  to  the  Right  of  either  Claimant.      1422,  1423. 
3dly.  h.  Mandamus  gives  no  Right.      1423. 
4thly.     The  Ecclefiaftical  ]vLdgQ.  can  7iot  try  the  Validity  of 
the  Votes,     ibid. 
To  the  Lord  Gc  of  a  CoKn'-LEEx—on  1 1  G.  i.  c.  4.  §  3. 
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:i{\:.   The  Miiyor  defooJo  ought  to  have  Notice,  and  to  be  made 

a  Party  to  the  Rale  to  flievv  Caufe.      Page  1453. 
•2dly.   It  fl'iall   /ict  be  granted,  unlels  it  appears  quite  clearly, 

"  That  there  has  been  no  due  Elect  ion."     1454. 
jdly-  It  muft  not  be  too Jpecial.     ibid. 

Jiiies  to  Coimty-jiiJliceSy  to  receive  and  proceed  upon  a  general 
Traverle  to  a  Presentment  by  a  '^ujlice  of  Peace  upon  View, 
of  a  Highivay  being  out  of  Repair.  1530  to  1532.  See  High- 
IV  ay. 

To  refiore  Corporators,  was  direfted  to  the  Mayor.  The  Mayor 
made  &r\d  Jigfied,  in  1759,  a  Return  "  That  He  had  reftored 
"  Them."  In  1760,  He  delivered  it  to  tbeir  Agent;  and 
They  acled  as  In-BurgefTes,  in  Confequence  of  it :  But  it  was 
72evcr  FILED  till  1764,  2ihout  two  Tears  after  the  Mayor's 
Death,  (\vho  died  in  1762.)  It  was  moved  "  That  this  Re- 
"  turn  fliould  be  takcJi  off' t be  File.''  Caufe  was  fhewn.  But 
it  ended  in  a  Rule  by  Confent.      1641  to   1645. 

Lies  to  the  Keepers  of  the  Common  Seal  of  the  University 
of  Cambridge,  commanding  Them  to  put  it  to  the  Inftrument 
of  Appointment  of  their  High-Stev/ard,  purfuant  to  a  Grace 
pafTed  in  Senate.      1648  to  1663. 

Refolved 

1.  The  Queftion    turns  upon  the  Real  Merits  of  the  'EkBioni 
not  upon  the  Declaration  of  the  Proftors.     ibid. 

2.  If  there  is  a  clear  Right,  there  mufl:  be  fome  Remedy.   1659, 
1660. 

3.  A  Mandamus  is  the  proper  Remedy ;  becaufe  there  is  no  other 
Specif  c  adequate  One.  ibid.      V.fupra,  1045,  ^266,  1267. 

4.  The  Earl  of  Hardwicke   was  regularly  ekSled.     16 ^y   to 
1663. 

].  The  Mode  of  Eledion  is  good,  under  a  tfage  of  240 
Years ;  notwithflanding  a  ftdfequent  Charter  which 
feems  to  prefcribe  a  different  Mode  of  Eledlion.  1656. 
■to  1663. 

1 .  A  new  Corporation  mufl;  take  a  new  Charter  as  it 
is  given:  But  a  Corporatio?i  already  exifing  are  7iot 
obliged  to  accept  a  new  Charier  in  toto.  They 
may  ad  partly  under  z>;  -sxiA  partly,  under  their 
old  Charter  or  Prefcription.      1656,  1661,  1662. 

2.  The  new  Charter  (of  Queen  Elizabeth)  could  jiof 
mean  to  repeal  the  old  Cuiloms  and  Ufages  of  the 
Univerfity,  except  in  thofe  Cafes  where  the  Uni- 
verfity  chofe  it :   Per  Mr.  Jufl:ice  Wilmot.      1661. 

3.  The  Corporations  of  the  Univerftties  areLAY-Cor- 
porations,  per  Lord  Mansfield:  And  the  Crown  can 
not  take  away  from  them  any  Righti  that  have  been 
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formerly  fubfifting  in   them  under  old  Charters  or 
prej crip  the  Ufage.      Page  i^^^d. 
4,   The  Franchife  of  a  Court  Lcet,  though  anciently 
granted   to  the  'Toion  of  Cambridge,  feems  at  pre- 
fent  to  be  in  the  Poffeffion  of  the  Univerjity.  1660, 
166-5. 
2.  Five  of  Lord  Tlardivicke's  Votes,  "jiz.  Three  refumed 
Graces,    and   thofe   of  the   two   'Squire-Beadles    (who 
voted  in  the  Regent-Houfe;)  were  holden  ^WVotes, 
1658,  1659,  1663. 
J.  Mr.  Pitt's,  Vote  againfl:  Ld.  H.  was  holden  2.  bad  One. 
1658,  1662,  1663. 

1.  He  voted  in  the  Regent-Houfe;  which  He  ought 
not  to  have  done,  after  his  '^tinquetiniian  was  ex- 
pired,    ibid. 

2.  Being  made  Mafter  of  Arts  by  Royal  Mandate,  his 
Degree  commenced  iipoii  his   Inauguration,  and  be- 
fore the  general  Commencement,     ibid.     For 

3.  An  honorary  Graduate  commences  at  the  Time  of 
pronouncing  the  W^ords  **  Incipe  Magijier':  An 
ordinary  regular  Graduate,  not  till  the  general  Com- 
mencement,    ibid. 

To  appoint  a  Pari{l:i-Clerk.  The  Nomination  was  in  the  ReSlor  : 
The  Approbation,  in  the  Veflry.  The  Reftor  nominated.  The 
Veftry  met.  Some  figned  their  Approbation  :  None  diffenfed 
exprefsly.  But  Some  demanded  a  Foil.  This  was  no  Dissent  ; 
Diffent  mufl  be  DECLARED.     1878.     ^qq  Ele^ion. 

His  Wages  are  not  payable,  if  the  Ship  be  lofl  or  taken  before 
the  End  of  the  Voyage.      1 845. 

And  a  Voyage  "  to  Newfoundland,  and  thence  to  Spain,  Portugal, 
"  or  fome  Port  in  the  Mediteranean,"  was  holden  to  be  One 
entire  Voyage ;  and  the  Wages  not  payable,  though  the  Ship  had 
arrived  at  Newfoundland,  and  was  taken  in  its  Voyage  from 
Newfoundland  to  the  Port  of  Delivery  of  the  Fifh.     ibid. 

®arKCt— See  Fairs. 

**  Whether  an  Information  in  Nature  of  Sljio  Warranto  will  He, 
'•  at  the  Application  of  a  private  Perfon,  for  holding  them." 
j8i2  to  1823.     See  Injormatlon  in  Nature  of  ^10  Warranto. 
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£19arfi)al  I 

Of  the  Kings  Bench— 

1.  Adls  of  Parliament  relating  to  this  Office  are  8,  9  JV.  3.  c. 
27.   and  27  G.  2.  r.  17.     Pi?^-^  1289. 

2.  May  fl(^  as  a  CommiJJioner  of  the  Land 'Tax,  under  the  Qua- 
lification of  his  Office,  though  He  has  no  other  Qualification. 
1289,  1290. 

£0ercl)antj^— 

Their  Law  is  the  Law  of  the  Land:  And  the  Court  are  to  judge 
of  it ;   not  the  Jury.      1669  to  1675.     See  Bill  of  Exchange. 

The  Want  of  a  Confideration  is  no  Objedlion,  in  Commercial  Un^ 
dertakings  or  Promifes.     ibid.     See  Bill  of  Exchange. 


A  King's  MefTenger  defending  Himfelf  under  a  Secretary  of  State's 
Warrant,  vnuHfiew  "  That  He  adted  in  Obedience  to  it."  1767, 
1768.     See  Secretary  of  State. 

If  diflurbed  in  their  decent  and  quiet  Devotions,  have  a  Right  to 
the  ProteSlion  of  the  Court :  So  have  DiJJenters,  1683,  16S4. 
See  Information, 

CW-Mines  are  rateable  to  the  Poor  :  Z,?^^-Mines  are  not.  Coal- 
Mines  are  fpecified  in  43  Eliz.  c.  2.  And  t\\t  fpecifyifig  them 
excludes  other  Sorts  of  Minres,      1341  to  1345. 


The  proper  Method  of  referving  Intereji,  fo  as  to  have  it  punc- 
tually paid.   1373  to  1375. — ^tQ  Jntereft. 

Are  intended  to  guard  the  Civil  Authority,  againfl  the  Military. 
1262. 

Part  IV.  Vol.  III.  9  B  Arc 


A  Table  of  the  Principal  Matters 

Are  not  drawn  up  with  Nicety,  nor  by  Lawyers.     Page  1262. 

Shall  be  confirued  equitably  and  favourably  for  Thofe  who  adt  fairly 
under  them.     ibid. 

A  Deputy  ///^/"-Conftable,  appointed  by  Parol  only,  to  do  the 
Bufinefs  of  Quartering  Soldiers  for  his  Principal  during  his 
whole  Continuance  in  Office,  may  billet  Soldiers,     ibid. 


iBetu  Xrial 

11^  EjeBment.     1255,1256.     ^tc  EjeBmenf. 
Not  granted,  in  a  hard  Cafe.      1308. 

Granted  upon  a  Verdid:  in  Favour  of  the  Defendants  who  had  un- 
dertaken to  honour  the  Bill  of  Exchange  that  the  Plaintiffs  fhould 
draw  upon  them.      1669  to  1675. — See  Bill  of  Exchange. 

The  Court,  not  the  Jury,  are  to  judge  of  the  Law  of  Merchants, 
ibid.     Kx\A  itz  Bill  of  Exchange . 

The  Court  feeing  great  Reafon  to  fufped  "  That  very  improper 
"  Methods  had  been  taken  to  procure  Evidence,  fet  afide  the 
"  Verdia,  on  Payment  of  Coils."     ibid. 

For  Exceflivenefs  of  Damages — See  VerdiSl, 

Judges  ought  to  lean  againft  every  Attempt  to  nonfult  a  Plain- 
tiff upon  Objedlions  which  do  not  relate  to  the  real  Merits, 
1243,  1244. 

The  Notion  and  Idea  of  it.      1 670. 

It  came  into  our  Law,  from  the  Civil  l^^iV/.     ibid. 

BraBsn  is  the  firft  of  our  Lawyers,  that  mentions  it.     ibid. 

PLwden  adopts  it,  and  explains  it  agreeably  to  the  Roman  Law. 

1671. 
It  was  calculated  to  prevent  Inconvenience  from  hafly  inconfderate 

Promifes  and  Undertakings,     ibid. 
But  the  Objeaion  does  not  hold,  when  the  Undertaking  is  in 

Writing.      1 669  to  1671. 
A  Departure  from  any  Right,  or  a  Sufpen/ion  of  purfuing  it,  is  fuf- 

ficient  to  graft  a  verbal  Promife  upon.     1669  to  1672. 


JSiifancc— 


Contained  in  this  Volume. 


jgwfante-— 

The  Violation  of  a  Public  Laiv  (r  Eliz.  c.  xj.)  is  not  within  the 
ii/f^  of  a  Nufance.     Page  1770.     See  Water-Bailiff. 


A 


£)fiScer0 

N  Officer  afting  U7idei-  a  Warrant  of  a  Secretary  of  State  or 
of  a  Juftice  of  Peace,  vau'^  Jliew  *'  That  He  adted  in  Obs" 
*'  dience  to  it."     1767,  1768. 


Appointing  Overfeers  for  a  Fill  or  'TownJJnp.     1392,  1393.     Sec 
Village. 

For  Overfeers  to  pay  over  Money  to  their  Succejfars.      1366,  1367, 
See  ')u/iices  of  Peace. 

On  Appeal  from  a  Scavengers  Rate,  or  from  a  Poor's  Rate.  1460, 
See  Rates. 

For  appointing  Overfeers  for  the  refpedive  Divifions  of  large  Pa- 
rifhes,      1610  to  16  15.     ?>e,c  Partjh. 

Committing  a  Rogue  and  Vagabond  to  the  Houfe  of  Corredlion  un- 
der 17  G.  2.  f.  5.   §  7.      1636..     See  Commitment. 

For  appointing  Overfeers — made  on  Eajier-Wednefday  1766,  ap- 
pointing them  "  for  this  prefent  Tear  1766,"  is  a  ^W  Order: 
It  plainly  means  the  Overfeers  Year,  not  the  Year  of  our 
Lord.      1 905. 

£)?tiet0  of  BaGsrDp. 

An  iinmaj-ried  Woman  was  ordered  by  two  Juftices  *'  to  main- 
**  tain  l^er  Baftard,  by  paying  %d.  a  Week,  io  long  as  it  flioald 
"  be  chargeable  to  the  Parifli."  She  afterwards  ?;M/-r/t'^.  Then, 
being  married.  She  was,  for  difobeying  this.  Order,  committed 
to  the  House  of  Correction  j  there  to  remain  without  Buil 
or  Mainprife,  except  She   fliall   put    in  fufficient  Surety  "  to 

"  perform   the   laid  Order,  or  elfe  perfonally  to  appear  G?r," 

Or  be  otherivije  difc barged  by  due  Courfe  of  Laia.  1679  to  ifch'a. 
Jlefolved — 

I  ft.  A  Feme  Covert  is  liable  to  be  puniflied  for  Crimes,     ibid. 

2dly.  Her  fubfequcnt  Marriage  does  not  dilcharge  Her.     ibid. 
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jdly.  There  is  no  Need  to  fummon  the  Hujband:  He  is  not  li- 
able for  the  crimi?j{jl  Con^v.di  of  his  Wile.  P(Jge  1679  to 
1682. 

4thly.  Producing  Baflards  is  an  Offence,  a  Crime,  by  18  Eliz. 
f.  3.   cxprefsly.     ibid. 

^thly.  Thereiore  the  juftices  may  commit  Her,  either  to  the 
County-Gaol,  or  to  the  HoiiJ'e  of  CorreSlion:  For,  She  is  within 
6  G.  I .  c.  19.   §  2.     ibid. 

6thly.  The  adding  the  Words,  in  the  Conclufion  of  the  Com- 
mitment, "  Or  to  be  othervvife  difcharged  by  due  Courfe  of 
",  Law" — is  ovAy  iiimiaCautelj,  znd  ?ion  nocet.      1682. 

N".  1 62.  John  Meredith  and  Sufannah  Jenkins  were  married  by  Banns ;  and 
a  proper  Entry  was  made  of  it  in  the  Regijier-Book  of  the  Pa- 
ri ill :  But  neither  the  Minifter,  Parties,  or  Witneffes  signed 
the  /aid  Entry,  purfuant  to  the  Dire(3:ions  of  26  G-  2.  c.  3^. 
§  14,  15. — The  Want  oi  Jigmng  the  Entry  does  not  invalidate 
the  Marriage:  But  there  ought  to  hQ -i-vv  Information  granted 
againjl  the  Miwfier  for  omitting  it,  if  it  lliall  appear  clearly 
"   that  it  was  owing  to  his  Negled." 

Note — It  is  7iot  incumbent  upon  the  Perfons  married  to 
prove  "  that  the  Banns  were  publiilied."   1317. 
,  See  my  Settlcment-CaJ'es,  pa.  ^07. 

N°.  16".  John  Moes  and  Elizabeth  Majbn  went  together,  declaring  "  They 
"  were  going  to  be  married;"  and  returned,  declaring  "  They 
"  had  been  married';  and  they  cohabited  as  Man  and  Wife  for 
about  thirty  Years,  till  Elizabeth's  Death:  Their  Son  (the 
Pauper)  was  baptized,  and  regijiered  as  the  Son  of  John  and 
Elizabeth  Moes.  On  a  Qiieftion  "  Whether  they  were  Man 
*'  and  Wife  at  the  Son's  Birth,"  the  Seffions  refuled  to  admit 
John  Moes  to  give  Evidence  "  to  deny  his  Marriage,  and  to 
"  prove  Elizabeth  to  have  had  ■i.forojer  Hufhand  then  living." 
It  was  now  objecfled,  "  That  they  ought  to  have  admitted  him 
•'  to  give  Evidence  of  his  never  having  been  lawfully  married." 
But  Lord  Mansfeld  feemed  to  think  that  'Thirty  Years  Cohabita- 
tion as  Man  and  IVife  was  fiiffcient  Proof  X.o  the  Juftices,  where- 
upon to  found  an  Order  of  Removal  of  the  Son.  The  Objec- 
tion was  afterwards  given  up;  and  the  Seflions-Order  affirmed 
by  Confent,  on  difcharging  the  Recognizance.  Note — The 
Name  of  this  Cafe  (Rex  1;.  Inhabitants  of  Stockland)  is  omit- 
ted at  pa.  1330.     See  my  Settlement-Cafes,  pa.  509.  andN^.  9, 

N".  164,  Vhiiip  Uaff II  hound  Himih\{' apprentice,  by  Indenture  ;  and  in- 
habited with  his  Mafter  above  40  Days  in  Milford:  And  fal- 
ling Sick,  He,  ON  Account  THEREOF,  with  the  Confnt  of 
his  faid  Mafter,  went  to  his  Father  in  Bewley,  and  there  con- 
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tinned  40  Days,  and  was  sick  a!l  that  Time.  On  his  going 
to  his  Father,  the  faid  Indentures  were  jniitually  given  up,  but 
not  cancelled.  Page  1447.  See  my  Settlement-Cafes,  pa.  511, 
512. 

ift.  The  3  G?  4  ?F.  G?  M.  c.  11.  §  7.  requires  a  /6/;ri/  Ser- 
vant to  be  then  immarried:  But  Sed.  8.  does  not  require 
that  Circumftance  in  an  Apprentice. 
2dly.   An  Inhabitancy  by  Reafon  of  Sicknefs  fliall  7tst  gain  a 

Settlement. 
3dly.  The  Indenture's  being  given  up,  amounts  to  the  fame 
Thing  as  if  it  had  been  cancelled.     See  N".  95. 
'yohn  Milwood,  a  Lad  of  about  16  or  17,  agreed  with  his  Father- N'.  i6^, 
in-Law,  a  Button-maker  in   Holy  Trinity,  "  to  live  wit*4i  him 
"  in  his  Houfe,  and  to  work  at  his  Trade,  and  to  be  paid  at 
"  the  Rate  of  One  Penny  per  Gross  for  the  Buttons  He 
**  fliould  make  (being  the  fame  Wages  as  th«  Father-in-Law 
"  paid  to  the  other  Workmen  he  employed,)  deducting  at  the 
"  Rate  of  5  J-.  a  Week  for  his  Meat  Drink  Walhing  and  Lodg- 
"  ing."     This  is  }iot  a  Hiring  for  a  Tear,  either  exprefs  or 
implied ;   nor  like  any  of  the  Cafes  where  there  was  a  Hiring  for 
a  Year.  This  is  the  Cafe  of  a  Workman  hired  to  work  bv  the 
Piece.     Indeed,  Hiring  in  general  and  indefinitely  g\.ves  s.  Pre- 
fumption  of  a  Hiring  for  a  Year,  where  the  Nature  of  the  Ser- 
vice and  fubfequent  Facts  concur  to  render  it  probable  that  it 
was  fo  meant.    1448.     ^tQ  my  Settlement -Cafes,  pa.  513.     Sec 
alfo  N'.  52,  N".  98,  N".  146,  N°.  157,  and  N^  160. 
Peter  White,   being  fettled  in   Over-Norton,  purcb:fed  a  Tene-  js^o^  ^55^ 
ment  in  Salford,  for  29/.  and  lived  in  it  36  Years,  and  conti- 
nued to  live  in  it:  And  his  Son,  Peter  White  the  younger  (the. 
Pauper)  was  born  in   it,  and  lived  with  his  Father  as  Part  of 
his  Family  till  Eight  Years  ago ;  when  He  married,  and  left 
it,  and  lived  feparate,  but  never  gained  any  Settlement  but  what 
he  DERivEoyrow  his  Father.     Two  Juftices  removed  the  Son 
from  Salford  to  Over-Norton:  The  Seflions  quaCh  that  Order. 
This  Court  qua(h  the  Order  of  Seffions,  and  alhrm  the  original 
Order.    1452.      See  my  Settlement-Cafes,  pa .  516. 

J  it.  The  Father  gained  no  Settlement  in  Salford,  by  this  Pur- 
chafe;  but  was  barely  irreinovable  from  thence,  fo  long  as 
He  inhabited  his  Piirchafe  j  in  the  fame  Manner  as  if  9  G. 
I.  c.  J.  (§  5.)  had  never  been  made.  And  this  was  only 
temporary,  and  did  not  exti^iguijlo  his  Settlement  at  Over- 
Norton.  See  N'.  40,  N'.  42,  N'.  82,  N\iio. 
2dly.  The  only  Settlement  therefore  which  the  Son  could 
derive  from  his  Father,  was  at  Over-Norton :  For,  the 
Father  having  120  Settlement  at  Salford,  could  communicate 
none  to  his  Son  there ;  not  even  during  the  Time  of  his 
Refidence  upon  it. 
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N',  167.  .'William  Merrick  (the  Pauper)  was  procured  by  Mr.  -Bayly  to  ferve 
the  Office  of  Conjiable  of  the  Tithing  of  Hcvnbrook  in  the  Pa- 
rifh  oi  Winterton  in  Mr.  Bayly  s  Suad,  in  Order  to  gain  the 
Pauper  a  Settlement  in  Wintertojt.     He  was  accordingly y^cr;: 
yinto  the  Office  before  a  Juftice  of  Peace,  and  Jerved  it  for  the 
•  whole  Year  ;  during  which  Time  He  lived  in  the  faid  Tithing: 
But  he  7tever  was  presented  thereto  at  any  Cvurt-Leei,  as 
■Conjlable  in  his  own  Right.     The  Ciijlom  has  been.  Time  out  of 
Mind,  "  to  PRESENT  all Conjlables  to  lerve  for  the  raid  Tithing, 
"  at  the  faid  Court -Leet ."     The  Patiper  did  not  gain  a  Settle- 
ment at  Winterton  :   For  He  ?iever  was  presented  to  the  Of- 
fice at  any  Court-Leet,  -cj  Conjlable  in  :his  own  Right ;  which 
the  Ctiftom  req-uires.     (See  3,  4  W.  &  M.  c.  11.  §  6.)    Page 
1458.    'See  my  Settlement -Cafes,  pa.  520. 

iN".  j68.  Jatnes  Bowden,  the  Pauper,  took  a  Houfe  in  Gorton,  at  ■7,1.  los. 
Rent  per  Annum,  and  the  Landlord  was  to  pay  all  Leys  and 
'Taxes  except  the  Window-Tax j  and  did  pay  them  for  ieveral 
Years:  But  in  the  lajl  Tear,  He  direfted  the  Ovcrfeer  to  call 
-  upon  his  Tenant  Bowdeniox  a-Quarter's  Poor-Ley  and  a  Church- 
Ley,  and  to  tell  him  "  That  He  (his  Landlord)  ordered  him 
"'  to  pay  it,  and  WOULD  a'li.ow  it  out  of  his  Rent."  The 
Overfeer  having  done  this,  Bowden /"^/V/ both,  declaring 
*•  He  paid  the-m  for  his  Landlord:"  And  the  Overfeer  faid  "  He 
**  accepted  them  ixccordingly."  But  the  Landlord,  not  being 
alked  by  the  Tenant  to  allow  it,  did  not  allow  it  out  of  the 
Rent  till  long  after  the  Tenant  left  the  Eftate  (fix  Days  before 
the  Order  of  Removal.)  In  the  AlTefFments,  the  Cfjarge  in  re- 
•fpe6l  of  the  Tenement  was  "  Bowden's".  The  Pauper  gained  a. 
Settlement  in  Gor/o«.  1477.  Ste  my  Settlement-Cafes,  pa.  ^22. 
SeealfoN".  3,  N°.  22,  N°.  132,  N».  138,  N".  148,  N^  155. 

'N^  160.  y^f^P^  Howe  took  a  Tenement  of  10/.  per  Annum  at  Blackfordby^ 
and  relkled  upon  it  about  three  Months.  He  afterwards  took 
two  Tenements  of  15I.  per  Annum  and  5I.  per  Annum^  at 
•Leeds.  His  Wife  and  Family  refided  wholly  at  Blackfordby, 
and  nenjer  came  to  Leeds.  He  was  fometimes  at  one;  fome- 
times,  at  the  other  j  and  afterwards  refided  about  y^f  iVfow/z^j 
constantly  at  Leeds  j  and  after  this,  /f^^w  and  twenty  Days 
at  Blackfordby.  His  Wife  and  Children  being  likely  to  be- 
come chiu-geable  to  Blackfordby,  two  Juflices,  on  Complaint 
thereof,  removed  them  to  Leeds ;  and  the  Seffions  confirmed 
this  Order.  But  this  Court  quashed  Both  :  For  JoJ'eph  Howe 
Hiwfe  If  could  not  have  been  removed  from  his  own  Tenement 
at  Blackfordby,  ivhiljl  his  Interefi:  in  it  wasfub/fing;  and  con- 
fequently  the  Juftices  could  not  remove  his  Wife  and  Children 
.^11  from  thenc?,  whilft  it  remained  His,  1484.  See  my  Settle- 
Mi^ni-Cajesi  pn.  524. 

■Jobi: 


. -^ju  -Mx.^M-.j^aEjaj'- 


Conrained   in  this  Volame.  -'^• 


Jofjn  Hamer  was  bound  Apprentice  to  Oldham  of  Ca/ileton^  cer-N".  170. 
tijicated  to  Cafileioft  from  Middlctoit;  and  ferved  his  Mafter 
fomc  Years  in  Cajlleton;  and  then  removed  nvith  his  Majlermio 
SpotUwd;  and  ferved  him  there  40  3ays.  He  then  married  ; 
and  till  the  Expiration  of  liis  AppTenticeChij),  which  was  up- 
wards o^  Hiilf  a  Tear,  worked  daily  with  his  Mafter  in 
Spatiandi  but  lodged  ivlth  his  Wife,  at  her  Parent's  Houfe  at 
Cafileton.      1641.     See  my  Settlement -Cqjes,  pa.   527. 

j'it.  He  gained  no  Settlement  in  Cafileton.     V.  utfupra,  N*^. 
■     -54,  n"^.  119,    N'^.  J22>    N^.  125,    N°.  130,    N'^  171, 

N^.  183.         ■     ••■*  '''^'''^••<'  '^• 
2dly.   It  having  been  admitted-  "  that  he  gained  one  in  Spot- 

■land." 
3dly.  He  is  tolje  fent  to  this  intermediately  gained  Settlement 
of  Spotland,  and  7iot  to  his  former  Settlement  which  He 
had  prior  to 'his  being  bound  Apprentice:     {f^.  12  Ann: 
fiat.  I.  c".  18,   §  2.) 
fames  Capon  was  by  Indenture  bound  Apprentice  to  John  Mil'er'^''^  x^^^ 
oi  Bridport,  then  Owner  of  a  Ship,  for  feven  Years,  to  learn 
Navigation  and  the  Art  of  a  5^?//(5r.     He  entered  on  Board  the 
Ship;  and  did  there  ferve  him  as  fiich  Apprentice,  during  the 
(aid  Term.     The  Ship  was  employed  in  a  Coafting  Trade  fronri 
Bridport  Harbour:  And   Bridport   Harbour    uoas  and  was 
coniidered  as  //^f-  proper  Home  of  the  Ship.     One  Time  of 
it's   Arrival  at   Bridport  Harbour,  the  fiiid   James  Capon  (the 
V-iw^tv)  rcfided,  lodged,  ^nd  ferved  his   faid  Mafter  as  his  Ap- 
prentice,   on   Board   the   said   Ship, -for  above  40  Days. 
Bridport  Harbour  is  a  Bafon  within  the  Parijh  ofEvR- 
TON  Bradstock:  It  was  made  about  20  Years  ago,  in  pur- 
fuance  of  an  Adl  of  Parliament  ( 1 1  G.  2.)  on  a  Piece  of  Land 
lying  -within  the  faid  Parijh  ;  and  a  Cut  was  made,  to  let  the  ;/f 

-'s-    Sea  up  to  it;   through  which  Cui,. Ships  Jail  to  the  Bafon.  The 
Apprentice  is  Q\ta.v\y  fettled  in  Burton  Bradstock:.     (K, 
'3  <5'  4  /-/■'.  &  M.  c.  \i.  §  8.)  1694.     See  my  Settlement-Cajes, 
••pa.  53T.     SeealfoN^.  170,  N^  rSj. 
■William  Gilbert  was  fettled  -^tUrtoxetcr.     His  Mother  rented  and  N^  172= 
refided  upon  a  Farm  of  22/.  per  Annum  in  Marchingtqn-Wood- 
lands.     She  devifed  it  to  her  Jive  Children  ;   made  the  Pauper 
■and  her  three  other  Sons  her  Executors  ;  and  died.     The 
Pauper  alone  proved  the  Will;  and  entered  as  her  ExEcu- 
■tor  j  and  managed  and  resided  7ipon  the  Farm,  for  12  or  i^ 
W:eks.  The  Pauper  gained  a  Settlement  at  Marchington-Wood- 
hnds.      1725.     See  my  Settlement-Cafes,  pa.  538, 

ift.  A  Share  ?75/  amounting  to  lol.  per  Annum  in  Value,  of 
a  Tenement  upivards  of  10/.  a  Year  in  Value,  is  not  fuf - 
iicient  to  gain  a  Settlement.     V.  utjitpra,  N*'.  1 1 1, 

.1  2dly, 


\  . 
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sdly.  But  this  Man  has  a  Rig/jt  as  Ex-rcv tor:  And  then 
'"''  '  thfe'VALUE  h  mmater'ial ;  becaufe  a  Man  can  not  be  re- 
moved from  his  Own,  though  of  ever  Jo  little  Vakie,  when 
the  Intereft  devolves  upon  Him  by  A£l  ofLaiv.  V.  ut 
///r^,  N'*.  4,  N^.40,  N^.  no. 
^dly.  Perfons  who  have  Interefts  by  AH  of  Lazv  are  not 
within  the  Purview  of  13,  14  C.  2.  c.  12.  F.  utfupra, 
N^.  4,  N°-  40,  N".  no.  \     . 

4thly.  A  Perfon  who  has  an  Intereft  in  a  Tenement  of  ever 
fo  little  Value,  by  AEl  of  Law,  being  irremovable,  docs 
thereby  gain  a  Settlement,   if  He  refdes  forty  Days.     /^. 
utfupra,  N''.4,  N^.  40,  N*^.  no. 
N'.  173.    fohn  Gay,  being  22  Years  of  Age,  agreed  with  William  Burridge, 
a  Stone-Mafon  of  Wotton-Fitz-Payne  "  to  be  taken  as  his  Ap- 
'  *'  prentice  in  that  Trade,  for  fix   Years  Gff,  and    that  Inde}i- 
*'  tures fjoiild bexy-tcuied  between  them  accordingly:"  But  no 
fuch  Indentures  ever  were  executed.     Yet  G./y  worked  for 
Him  as  an  Apprentice  in  his  Trade,  above. five  Years,  in  JFot- 
-  ton-Fitz-Payne.     He  gained  no  Settlement  there,  either  as  an 
u4pprentice  ov  zs  z  hired  Servant.      1729.     Sec   Vi\y  Settlement- 
Cafes,  pa.  540.     See  alfo  N*^'.  95,  and  N".  157. 
N-.  174.    TP^illiam  Hutdnns  was  bound  ApprtJitice  by  his  Parif:,  to  ferve  till 
24  Years  of  Age ;  and  ferved  four  Years  in  St.  Luke's.     Then 
his  Mafter  told  him  "  to  go  about  his  Bifinefs,  and  icorkfor  him- 
felf;'  but   the   Indentures  were  not   cancelled  or  delivered  up. 
The  Apprentice  thereupon  hired  Himfelf  to  feveral  Mailers  in 
different  Parilhes,  as  a  Journey-man:   And  the  Mailer  never 
afterward  concerned  Himfelf  about  him.   He  worked  and  lodged, 
the  laft  forty  Days  before  he  attained  24  Years  of  Age,  in  St. 
Leonard's.     His  Settlement  is  in  St.  Luke's.     The  Indenture 
continued:  And  the  Service  in  St.  Leonard's,  can  not  be  confi- 
dered  as  a  Service  of  his  frjl  Mafter  or  an  Ajjignnient.      1731. 
Stt  my  Settlement-Cafes,  pa.  542.     See  alfo,  N^^.gi,  N".  95, 
and  N°.  186. 
N°.  175.    Anne  Kellet,  Singlewoman,   hired  herftlf  from //';6///?/«//</^  '76  "5, 
to  fohn  T^hompfon  of  Croft hivaite  and  Lythe,  to  ferve  him  till 
Whitfuntide  1764.     The  Method  of  Hiring  from  IVbitfuntide 
to  Whitfuntide  is  ftated   to  be   the  iifual  Courfe  of  hiring  Ser- 
vants by  the  Year,  in  that  County  (iVfmorland.)     She  lerved 
Him  till  Martinmas  1763,  and  then  quitted  his  Service.   At 
Chrifmas  1763,   She  hired  herfelf  to  tht [aid  John  Thompfon,  to 
ferve  him  at  Croflhicaite  and  Lythe  till  Whitfuntide  1764.     At 
Whitfuntide  1764,  She  hired  Herfelf  to  Him  for  one  Tear,  to 
ferve  him  from  that  Time  till  Whitfuntide  1765,  at  Crojihwaite 
and  Lythe.     She  continued  in  her  faid  Mafter's  Service  at  Crof- 
thwaite  and  Lythe,  under  the  faid  Hirings,  from  the  Begin- 
ning oi  January  1764  till  the  Begiiming  oi  March  1765  ^  and 

then 
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tlien  quitted  his  Service,  being  lame  and  not  able  to  ferve  any 
longer.  Her  legal  Settlement  is  at  Crojlhtvaite  and  Lytbe, 
Page  1824.     See  my  Settlement-Cafes,  pa.  545. 

i .   It  has  been  fully  fettled  "  That  tl  ftdfequent  Service /c/r 
"less    than  a   Tear,   performed  under  a  Hiring  for  a 
"  WHOLE  Tear,  may  be  coupled  ivlt/j  a  prior.  Service 
"  performed   under  a  Hiring   which   v/as  for  lefs  than  a 
"  Tear,  and   (Lall  gain  a  Settlement;  provided  there  be 
"   (upon  the  whole)  doth  a  Hiring  for  a  Tear  and  a  Ser~ 
"  vice  for  a  Tear."     V.  ut  fupra,  N''.  98,   2d  Divifion. 
.^dly.  And  though  Dr.  Burn  was  of  a  different  Sentiment, 
and  had  urged  fenfible  and  ftrong  Arguments  in  Support 
of  his  Opinion,  which  might  have  carried  great  Force  if 
it  had  been  Res  Integra',  yet  the  Court  unanimoufly  held 
it  befl:  "fare  decifis,"  and  not  to  overturn  fettled  Deter- 
minations:  And   upon  that   Principle,  they   qiiafhed   the 
Order  made  at  a  Quarter- Sefli on s  where  He  prefided,  and 
where  the  JulHces  were  of  Opinion  "  that  the  faid  Anne 
"  Kellet  gained  no  Settlement  in  Crofhivaite  and  Lythe." 
V.  infra,  N^.  176.  fecond  Diviflon. 
'^ane  Moor  was  fent,  together  with  George  Wife,  by  an  Order  of  N".  176. 
Removal,  from  Newburn  to  Enborn,  by  the  Name  of  George 
•Wife  and  fa^ie  his  Wife  :  From  which  Order  there  was  no  Ap- 
peal. Aittxw2ivd?.,  Ejiborji,  finding  that  She  was  7iot  Wifc%  Wife, 
obtained  an  Order  to  remove  her  to  Silchefer,  by  the  Name  of 
"^ an e  Moor,  Singlewoman.      5//(:Zi<y?i'r  appealed ;   and  proved 
"■  that  She  never  was  married  to  Wife."     W'hereupon  the  Sef- 
iffions  confirmed  the  Order  lall:   mentioned.       But  this  Court 
^uaf led  both.      1840.     See  my  Settlement-C/ifes,  pa.  551. 

ift.   It  is  3.  fettled  Point,   "  That  an  Order  of  Removal  to  a 

"  Parifh,   not  appealed  from,  concludes  that  Parijh  againfl: 

"  all  the  World."     F.  ut  fupra,  N^.  67. 

zdly.  "  Stare  decifis"  is  always  a  good  Rule ;  but  never  more 

fo,  than  in  Cafes  of  Settlements  of  Paupers.     F.  fiiprc, 

N".  175   (the  laft  preceding  Cafe)   2d  Divifion. 

'Two   Juftices  removed  Elizabeth   Tanfir,  Widow,  from   Souths  .IJJ. 

Kihaorth  to  Dunchurch.     On  Appeal,  it  appeared  to  the  Sef- 

.  fions,  by  Parol  Evidence  of  the  Pauper  and  her  Son,  That 

the  Pauper's  Hufband,  Edward  Tanfur,  being  duly  certificated 

from  Dunchurch  to  South  Kilworth,  and  refiding  there  with  his 

k,      Wife  and  Family,  She  and  her  faid  Hu  1  and  were  joint  Pur- 

W     cAa/ers  of  Si  ilow'it,  Yard,    and  Garden-Place  there  ;  and  paid 

P     for  the  Purchafe  thereof.   Nineteen  Pounds   and   upward  ;  and 

then  He  laid   out  about  Fifteen  Pounds  more,   to  put  it  in 

Repair;  and   built  a  new  Shop  on  Part  of  the  Premilfes  ;  and 

was  taxed  after  the  Rate  of  Thirty  Pounds  Value  ;  and  refided  on 

the  Premiifes   till   his   Death:   After  which,  his  Widow  (the 

Pauper)   contifzued  in  Poffeficn^  for  about  ten  Months.     Then 
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She  went  to  Service  for  five  Years,  and  let  it.     Then  She,  re^ 
turned  to  it,  about  three  Years  ago  :   And  {oox\  fold  the  Xiardai^ 
■^lace,  for  20/.  3^.  6d.  and   hy  Deed  oi  Gift  gave  to  her  Son 
"■■^artoftheTard.     She,  hy  Indentures  of  Feoffment,  granted  tlic 
'■^i.Ji.efidue  to  her  Son  Edward  and  his  Heirs,  to  the  Ufe  of  herfelf 
■for  Life,  as  to  the  Parlour,  Chamber :cver  it,  and  Pantry,  with 
Remainder  to  Edward,  in  Fee :   And  as  to  the  Refidue,  to  the 
"•Ufe  ot  Edward,  in  Fee.     And  Edward  covenanted  to  keep  the 
•  Whokm  Repair.     The  Pauper  continued  to  dwell  iw  iht  fame 
'  Parifti;  and  let  her  Own  to  her  Son,  for  Sixpence  ;  and  was 
rcHeved,  at  her  Daughter's;  and  was  then   removed,   by  the 
faid  Order,  to. JDunchurcb.    The  SefTions  confirmed  that  Order. 
This  Court  affirmed  both  Orders :  For,  She  mull:  be  confi- 
idered  as  a  Purchafer ;  and  the  Purch afe  is  within  g  G.  i.  c.j. 
§  5.     P^ge  1859.     See  my  Settlement-Cafes,  pa.  553. 
.1.  The  Value  of  the   Purchafe   muft   be  eftimated  by  the 
Price  hond,fide  paid  for  it.     Subsequent  Improve- 
ments   can   not  be  confidered   \w\i\\ -3.  Retrofpccf :  They 
can  not  make  the  prior  Pvrchafc  to  have  been  of  greater 
Vahie  at  the  Time  when  it  was  made. 
2d]y.  This  Pauper  became  an  Objedl:  of  Removal,  aifoon  as 
She  went  out  of  her  Houfe  and  let  it  to  her  Son. 
TSJ".  178.    William  Harrifon  took  Part  of  a  Farm  at  Ulcfcroft,  from  29th  of 
May  to  L^dy-Day  following,  under  Payment  of  26  Guineas; 
and  to  pay  Half  the  Poors  Levies,  and  do  Half  the  Repairs. 
He  entered  on  ifl  or  2d  oi  June ;  occupied  till  Lady-Day,  and 
pcid  the  26  Guineas,  upon  a  Diftrefs  taken  for  it.     This  was 
given  up,  and  acknowledged  to  be  a  Settlement  in  VIefcroft. 
Note — The  Name  of  this  Cafe  (Rex  -k.  Inhabitants  of  Staun- 
ton under  Pardon')  is  omitted  at  pa.  1865.     See  my  Settlement- 
Cafes,  pa.  558. 
^  '''79*    FJchard  Speddy  2nd. Rofe  his  Wife  came  with  a  Certificate  from 
Ingleton  to  AJiwick.     Her  Father,  in  Confideration  of  natural 
'Love  and  y^Jfethon,  conveyed  a  ciiflomary  Cottage  in  .Aftwick  to 
the  Ufe  ot  the  faid  i^o/^  for  Life ;   and  after  her  ','eceafe,  of 
fane  her   Daughter, -in  Fee.     Richard  znd  R  of  entered,  and 
continued  fixteen  Years  in  Polfenion  :   And  then  Richard pur- 
'  chafed  Jane's  Remainder  in  Fee,  for  Five  Pounds;  and  was  ad- 

mitted Tenant  thereof;  and  continued  in  PolTeifion  thereof, 
eight  or  nine  Years  ;  when  they  fold  the  fame  for  20  Guineas-.  A 
little  before  this  Sale,  i^c/^'s  Aunt,  in  Confideration  oi  natural 
Love  and  Jifeciion,  conveyed  a  Moiety  of  another  cuftomary 
Tenement  in  AJiwick,  of  Four  Pounds  per  Annum  Value,  to 
Richard  and  Rofe  during  their  Lives,  and  afterward,  to  Thomas 
th^r  Son,  in  Fee;  and  the  other  Moiety,  to  Jane  in  Fee.  7^/- 
ckard  ■iind  Rofe  entered,  and  have  ref.ded  in  the  fiid  Tenement 
ever  fince,  and.  continued  to  do  fo  at  the  'Lime  of  their  being  re- 

i  .jnov'cd : 
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moved:  But  they  very  lately  conveyed  their  Moiety  in  the  lali 
mentioned  Tenement,  in  Confideration  of  Ten  Pounds,  to  'Tho- 
mas (who  lives  with  then:a  in  the  fame  Houfe.)   Since  this  Con- 
•veyance  to  'Thomas,  Richard  and  Rofe  became  aSiually  chargeable 
:^o  A/hoick.     The  Seffions  were  of  Opinion  "  That  Richard a.nd 
"  Rofe  gained  ?io  Settlement  in  Aftwick:"  And  they  therefore 
confirmed  the  Order  which  removed  iY^tm.  from  A/lioick  toTn- 
gletori.     But  the  Counfel   for  Afiivich  gave  them,  up,  as  inde- 
fenfible,  upon  the  Authority  of  the  Cafe  of  Kcntijlury  and  Mar- 
-r^aood,  Hil.  1756.   29  G.  2.  being  a -ycjA/w/t^ry  Settlement,  not  a 
-Piirchafe  within   9  G.  i.  c.j.   ^5:    And   both   Orders  were 
quafhed.    \%-j'j.     See  my  Settkment-Cafes,  pa,  560.     See  alfo 
Jsf'^.  124  and  below  N°.  182. 

Samuel  Wilpaw  was,  zt.  fixtecn,  bound  out  by  his  PariJJj,  (purfu-  N".  180. 
ant' to  43  Eliz.  c.  2.  §  5.)  Apprentice  to  a  Mafler  in  Ecclefdl- 
Bierloio,  for  eight  Years ;  and  ferved  Five  of  them  there. 
After  He  arrived  at  one  and  tiventy.  He  and  his  Master 
■  agreed  to  cancel  the  Indentures :  And  the  Mafter  delivered  up 
his  Indentures;  and  they  ii:ere  cancelled  accordingly.  The 
Pauper  ( i'l/iljharo)  was  afterwards  hired  for  a  Tear  iinA  ferved 
for  a  Tear  in  Wajflow.  He  gained  a  Settlement  in  IVarfow: 
For,  the  Apprentice,  when  of  the  Age  oizi,  and  his  Mailer, 
may  dij]Qh€'ih.t  Contrad: ;  and  it  is  not  necefjdry  that  xkinParijl)- 
Officers  ihovXd.  coiis-ET^T  to  difcharge  him.  1905.  See  my  aSV/- 
tletnent^CafeSy  pa.  562. 

■Richard  Stent  was  hired  for  a  Year  to  William  Prangley  o^  Kings '^'>^  181^ 
I'Vejions  and  ferved  k'lm  there  till  within  Ten  Days  of  the 
End  of  the  Tear ;  and  then,  declaring  to  hi^  Mafter  "  That 
"  he  whhed  not  to  be  fettled  in  Kings  IVeJhaf  He  afked  his 
Mafiers  heave  "  ^o  go  and  vi/it  his  Relations:"  To  which,  the 
Mailer  confented.  The  Court  held  him  lettled  in  Kings  IFejloni 
looking  upon  this  Leave  and  Confent  as  Fraud  and  mere  Eva- 
lioii.    1920.     See  my  Settlement^Cafes,  pa.  565. 

Theopbilus  Evans,  fettled  in  Ibnington,  married  tJizabeth  Stanley,  "^9^  ig^. 
.  Spinfter;  who  had  before  purchafed  a  Leafehold  Tenement  in 
Mickleton,  for  Six  Pounds,  for  the  Remainder  of  a  Term  of  \qoo 
Tears  y  and  ^-u^fjo  had  rejided  in  it  for  nine  Tears  before  her  Inter- 
marriage with  him.  After  their  Intermarriage,  they  Both 
refided  in  it  iox  Jixteen  Years.  Then  he  died;  leaving  her  fur- 
-viving.  She  continued  to  refide  in  it,  till  Jhe  sold  it  for  Six 
Pounds:  After  ivhich  ihe  v>^as  removed  f-om  Mickleton  to  II- 
mingto7i;  and  the  Order  was  confirmed  at  Seffions.  But  this 
Court  quafhed  both  Orders  :  For  the  IVife's  Ejhte  vefted  in  the 
Hufhand  on  the  Marriage  j  and  he  gained  a  Settlement  in  Mw- 
kleton,  by  40  Days  Refidence  on  his  Oa-v^ ;  and  his  Settlement 
communicated  itfelf  to  his  Wife.  1921.  See  my  Settlement- Cajes, 
-p.  566.     See  alfo,  N^.  124  and  N"^.  179. 
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Tiie  Confent  of  the  Parip  is  not  ncceflary  to  the  Ordinary  or  the 

Ecclefiaftical  Court's  ordering  an  Organ   to   be  eredted  in   the 

Church.     Page  i(iq\,  1692. 
But  the  Parifli  can  not  be  charged  with  the  Expence  of  it,  or  with 

the  Repair  of  it,  or  with  any  Jiew  Ornameats,  tvithout  their 

Confent.     ibid. 

The  17  G.  2.  c.  38.  §  4.  does  not  give  Power  of  applying  to  the 
Sluarter-Se/Jions,  in  the  frft  Inltance,  to  make  an  Ortginal 
Order  upon  late  Overfcers  "  to  pay  over  Monies  to  their  Suc- 
"  ccflbrs":  A  previous  Application  to  two  Jujiices,  purfuant 
to  43  Eliz.  c.  2.  §  4  and  §  6.  ftill  remains  as  necedary  as  be- 
fore   \jG.  2.  c.  38.      1366,  1367.     Ste  Jujiices  of  Peace. 

For  a  Fill  or  "Toivfijijip — Order  qualhed,  becaufe  the  Place  was 
not  (o.     1392,  1393.     ^tz  Village. 

For  P'ills  or  ^ovjnjhips  in  large  Farifhes.  16 10  to  1615.  See 
Parijl:). 

An  Order  made  on  Eajler  Wednefday  1766,  appointing  them 
"  for  this  prefent  Year  1766,"  is  a  good  Order;  It  plainly 
means  the  Overfeer's  Tear,  and  not  the  Tear  of  our  Lord.  1905. 

Can  not  h&reverfed,  without  giving  fuch  Bail  as  the  Law  requires. 
1484.     y.  infra, 

Procefs  of  Outlawry  is  not  laithin   12  G.  i.  c.  29.     ibid. 

.i^pecinl  Bail  mufl:  be  put  in,  upon  appearing  to  an  Outlawry, 
where  the  Cafe  originally  required  Special  Bail :  For  the  Defen- 
dant (hall  not  gain  an  Advantage  by  ftanding  out  to  an  Out- 
lawry,     1920. 


S  liable  to  be  challenged,  where  'tis  arrayed  by  a  Sheriff  wlio 
has  xho.  fmalleft  Degree  of  Interefl,  or  is  under  the  leaf  Influ- 
ence or  Bias.     1856  to  1858. 

4  Pirillj. 


Conrained  in  this  Volume. 


So  large  as  that' it  cat:  not  reap  riie  Benefit  of  43  ILliz.  c.  2.  may, 
.-by  13,  14  C  2.  c.  li.  §  21.  be  divided  into  Townjhips  or  Vil- 
lages, maintaining  Each  their  ow«  Poor,  and  having  their  oivH 
refpeSlive  Overjeers.     Page  1 6 1 1  to  1 6  1  3 . 

But  no  fuch  Divifion  can  be  made,  unlefs  it  appears,  "That -they 
'*  are  under  an  Inability  to  reap  the  Benefit  of  43  Eliz."  1614, 
16  1,5. 

An  Order  of  SelTions  made  for  it,  wii&out  this  eflential  Founda" 
tion,  is  a  Nullity,     ibid. 

Acquiefcence  under  it,  and  fubfequent  Ufage  for  upwards  of  ^Q 
Tears, 'sczn  not  vary  the  Right,     ibid. 

I^arltament— 

rEleStion  to  it.     See  EleSfion,  Bribery, 

w 

l^atOl^ — See  Writing, 

rPRosECUTORS  of  Indidlments  fliall  not  be  admitted  to'profecut'e 
iu  Forma  Pauperis,  unlefs  upon  fome  ^^«'a/ Ground.     1308, 

Ideitaltp. 

-Upon  Articles  with  a  Penalty,  if  the  Party  injured  choofes  the 
rigorous  Remedy  oi  proceeding  for  the  Penalty,  He  can  not  re- 
peat it :  It  extends  to  All  that  He  can  be  intitled  to  for  every 
Breach,  and  puts  a  total  End  to  the  Contradt  between  the  Par- 

ties .     1352.     See  ASiion . 

laiea. 

■AfalfeVlQ^,  pleaded  by  a  Bankrupt.     1369.     ^qc  Bankrupt. 
•A  dilatory  Plea  to  an  IndiSlment  W2Lsfet  a/ide,  for  want  of  an  Af" 

f  davit  to  verify  it.      1618. 
■^*  Non  efl  faBiim"  may  be  pleaded  to  the  Deed  of  a  Feme-Covert  ^ 
not  to  the  Deed  of  an  Infant.     1805.     See  Deeds. 
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In  Debt,  for  a  'Ptnalty  on  2  G.  2.  c.  24.,  §  7.  for  unlawfully  cor- 
rupting Voters  at  an  Eleftion  to  Parliament,  The  Defendant 
pleads,  in  Abatement,  an  A cftion  brought  againft  Him  bv  ano- 
ther Perfon,  in  the  fame  Term,  for  the  fame  Offence.     This  is 
.a  bad  Plea.     Fage  1423  to  1432. 

I  ft.  We  ought  to  hz.vejhewn.  That  the  Right  of  JBion  \va% 
ATT  ACHED. in  fome  other  Perfon,  kfore  the  prefent  Plain- 
tiff's A dj on  was  commenced.      1433. 
;2dly.  If  it  was  in  the  fame  Term,  the  Plea  fiiould  have  been 
"  That  the  Plaintiff's  Biil  or  Information  was  exhibited 
"  on  fuch  a  Day ;  and  that  at  another  Day  Irfore-that  Day, 
"  in  the  fame  Term,  another  &c."     For,  where  the  Pri- 
ority of  Aftion  becomes  effential  and  necefj'ary  to  be  afccr- 
tained,  the  particular  Day  mui}:  be  fliewn.     ibid. 
.  3dly.   There   is   no  Reafon  for  the  Diftindion  (alledged  to 
be  taken  in  Jac^fon,  qui  tarn,  v.  Gijling,)  between   Pleas 
in  Bar  and  Pleas  in  Abatement :  For,  in  both  Cafes,  it  is 
equally  neceJJ'ary  to  fet  out  the  particular  Day.     ibid. 
4thly.  If   two  Informations  are,    in   Fact,    exhibited  on  the 
SAME  Day,  perhaps  Either  may  be  pleadable  to  the  Other; 
and  the  Defendant  may  not  be  obliged  to  anfwer  to  either. 
,1427,  1428,  '431,  1434. 
,3n  Cafes  oi. Copy  holds  differs  from  Pleading  in- Cafes  of  Freeholds. 

J  537'  1543'  J  544. 

Where  and  how  a  Gra?it  may  be  pleaded  or  traverfed.     ibid. 

A  Grant,  and  a  Feoffment,  materially ^/^e-r,  in  this  Refpedl.    ibid. 

-Non  concejit  puts  the  Operation  of  a  Grant  in  Queftion.     ibid. 

"Upon  Aaions  brought  by  Sheriffs,  upon  their  Bailiff's  Security- 
Bofids:  The  proper  Method  of  it,  difcuffed  and  iet tied.  1725 
to  1729. 

iln  Debt  upon  an  Arbitration- Bond — The  Defendant  pleaded  ^''No 
"  Award  made  on  or  before  2ift  May"  (the  Time  limited.) 
The  Plaintiff  replies,  "  That  the  Arbitrators,  after  the  making 
"  of  the  Arbitration-Bond,  and  before  the  Exhibiting  his  Bill, 
"  to  wit,  on  the  21ft  oi  May,  did  make  an  Award."  The  De- 
fendant, demurred  jJ^m^/Zj/,  and  fliewed  for  Caufe  "  That  the 
"  Time  of  making  the  Award  is  not  alkd^^ed  with  fuffcient 
"  Certainty;  as  it  only  comes  out  under  a  Videlicet."  But  Cur. 
held  it  to  he  fuffciently  zWedgad.      1730. 

;In  Joining  Iffue,  the  Plaintiff  fays—"  et  the  Defendafit  fimiliter," 
inftead  oi  '' et  the  Plaintiff fimiliter:"  Judgment  ihall  not  be  ar« 
;refted  for. thus,     I793>  1794. 


Contained   in  this  Volume, 


l^lUralt'tteS^,     See  Benefice, 

fdolicp  of  ^nfiirance 

'On  a  Ship  at  5  Guineas  per  Cetit,  at  and  from  London  to  Halifax 
in  Nova  Scotia;  warranted  to  depart  ivkh  Convoy  from  Portf~ 
7noiith,  for  the  Voyage,  that  is  to  fay  the  Halifax  or  Louijburgh 
■Convoy.  Before  the  Ship's  Arrival  at  Portjmouth,  the  Convoy 
was  gone.  It  was  fonnd  "  That  the  ufual  fettled  Premium 
"  from  London  to  Portfmoiith  is  i  \  per  Cent-"  and  **  that  it  is 
*'  ufual,  in  like  Cafes,  to  return  Part  of  the  Premium."  Judg- 
ment for  the  Plaintiff,  unanimoufly.     P(ige  1241.     For 

ift.  Thefe  Contracts  are  to  be  taken  with  Latitude  and  ac- 
cording to  their  Intention.     1240. 

2.  If  the  Rijque  is  not  run,  the  Infurer  (hall  not  retain  the 
Premium  ;  even  though  it  happen  by  the  NegleSi  or  Fault 
of  the  Infured.      ibid.  '  *^'  ^ 

3.  Yet  if  the  Rifque  be  once  begun,  the  Infured  can  not  go 
back.      1 24 1. 

4.  Here,  the  Voyage  was  in  its  Nature  divifible  into  two 
Parts.  As  to  the  latter,  the  Contradl  was  'without  any 
Conjideration,  as  the  Rifque  never  took  Plase  at  all.  There- 
fore that  Proportion  of  the  Premium  muft  be  returned. 
ibid. 

**  Whether  the  Premium  fhall  be  returned,  or  be  retained  by 
"  the  Infurer,  where  the  Infurance  is  ionnd.  fraudulent" — was 
difcuffed,  but  not  determined:  For,  the  Infurer  had  brought 
the  Money  into  Court;  or,  at  leaft,  done  what  was  confidered 
as  equivalent  to  it.      1361,  1362. 

Respondentia  and  Bottomree  Interefis  muji  be  cxprefsly 
tnentioned  ■iXii.fpecified  in  the  Policy.  But  the  Court  did  not 
thereby  mean  to  determine  ^t'wrc///)',  "  thai  ho  fpecial  Inter eji 
"  in  Goods  may  be  given  in  Evidence  in  other  Cafes,  if  the 
"   Circ^nfa?2ces  of  the  Csfc  fliall  admit  of  it."      140 1. 

The  Act  of  19  G.  1.  c.  37.  never  meant  to  xwt^c^wj  Alteration  in 
the  M?/?;?^r  of  Infurances:  It's  View  was,  to  prevent /^j_g-^r- 
ing  or  Gaming  Policies,  where  the  Infurer  had  no  Interell  at 
all.      ]  400. 

Subfcrlbed  thus — *•  Warranted  Neutral  Sh.i^  and  Property" — But, 
in  Fa£i,  She  was  not  neutral  Property,  as  warranted  by  the 
.Policy.  The  Infurer,  being  fued,  paid  the  Premium  into 
Court;  and  had  Jiudgment :  For,  this  was  no  Contrast.   1420. 

■Concealment  of  a  7naterial  Circumftance  renders  the  ijohole  Contrao} 
void.      1477.     ^^^  below  J  909. 

Free 
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^Free  from  Average  (as  to  Corn  and  Fifli;)   unless  general,  or 
the  Ship  be  firanded.     Thefe  Words  are  not  a  Condition^  but 
an  Exception.     The  Infurer  h- liable  to  all  Loiles  arifing  from 
the  Ship's  being  /Iran ded,  and  in  all  Cafes  where  there  is  a  ge- 
neral  Average:   But  all  other  partial  ho^ts  are  excluded.    The 
Words  "  free  from  Average,  unlefs  general,"  can  never  mean 
to  leave  the  Infurer's  liable  to  any  particular  Average.     Page 
1550  to  1556. 
'Upon  Eaji-India  Ships — includes  the  Chance  of  their  being  de- 
tained in.  India,  and  the  Rifque  of  the  Country  Voyages  there. 
1707  to  1715. 
iConceahnent — A  full  and  complete  Definition  of  it.      1909,  19 10. 
ift.  What  Degree  of  it  {hall  ^1;^/^  a  Policy.      1909  to  1919. 
2dly.  The  Reafon  of  the  Rule  which  obliges  both  Parties  to 
difclofe  and  not  -deceive,  is  to  prevent  Fraud  and  encourage 
good  Faith.      1 9 1 1 ,  1 9 1 8 . 
3dly.  The  Queftion  muft  always  be,  whether  there  was, -under 
all  the  Circumftances,  at  the  T/wc  of  Underwriting,  zfair 
Reprejentation ;  or  a  CoJicealment ;  fraudulent  if  defigned,  or 
(though   not   defigned)    varying    materially   the    Objed    of 
the  Policy,  or  changing  the  Rifque  underltood  to  be  run. 
1911. 
4thly.  What   needs  not  to  be  difchfed.       19 10,   19 ii,   19 16, 

1917,  1918. 
.5thly.  A  Policy  made  for  the  Benefit  of  an  Eafl  India  Goverjior 
(of  Fort  Marlborough)  is  not  void  upon  the  Principle  which 
fdoQS  not  allow  a  Sailor  to  infure  his  W.ges.     19 12.  , 

3How  they  arife -,  and  what  is  the  Confideration  of  them.     1402 
to  1407.     See  Declaration,  Toll. 

.To  make  Xjeafes  for  Years,  determinable  on  Lives — 

I  ft.  May  be  executed  by  a  Co^'f/^^«/  "  to  fland  feifed."      1446. 
zdly.  And  though  it  be  by  Way  oi  Provfion  for  a  younger  Child, 
yet  that  is  no  Objedtion  to  it.     ibid. 
fPowers  are  derived  from  Equity ;  and  ought,  even  at  Laiv,  to  be 
.xonflr.tied  equitably,     ibid. 
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fd^^£tlCC«        See    Procejsy      Procecdijigs^      Declaraiiai^ 
PUad'nigy   Repleader. 

A  _/V«/ Information  may  not  illue  upon  feveral  (^y?/;ii5?  Ruks  for 
One  or  more  Information  or  Informations  againli  Each  Defen- 
dant.    Pi-Tge  1271 . 

Bail's  SURRENDERING  their  Principal — It  is  right  and  necelTary 
to  adhere  llriBly  to  the  eltabliihed  Rules  relating  to  the  7ime 
and  Mc/7?«6'r  of  it,      1360.     See  Bail. 

In  Trover,  the  fpecific  Tubing  demanded  may,  in  forne  Cafes,  be 

:  brought  into  Coiit  or  delivered  to  the  P.aintiff',   and   Cojls  paid 

Him  to  the  Day  of  the  Motion  ;   and  thereupon,  further  iVo- 

ceedings  be  flayed:  "^'et  He  may  ftill  proceed  for  more,  at  the 

Peril  of  CoJls.     In  oz/ii'/- Cafes,  this  may  not  be  done,    i^^-r* 

The  Diflindlion  is  this — 

ill.  V/here  Trover  is  brought  for  a  fpecihc  Chattel  of  an  af- 
cert allied  Q^'xvithy  and  Qjality,  and  unattended  \Nith.  any  Cir- 
cumftance  that  can  enha)ice  the  Damages  above  the  real  Va- 
lue, but  it's  real  and  afcertained  Value  murt  be  iht  fole  Mea- 
fure  of  the  Damages,  fuch  fpecific  Thing  demanded  mav 
be  brought  into  Court.      1364. 

2dly.  Where  there  is  an  Uncertainty  either  as  to  the  Qu  intity 
or  Quality  of  the  Thing  demanded;  or  any  Tort  accompa- 
nying it,  that  may  enhance  the  Damages  above  the  real  Value 
of  the  Thing;  and  there  is  no  Rule  whereby  to  ejlimate  the 
additional^ Awe;  It  ihall  not  be  brought  in.  ibid. 
Payment  of  Money  into  Court,  on  4,  5  Ann.  c.  16.  §  13. — 

ift.  This  A(fl  ought  to  have  a  moll  liberal  Conflruition  :  And 
the  Courts  of  Law  and  Equity  ought  to  exercile  their  oion 
Authority  to  extend  the  Spirit  and  Reafon  of  it.  It  meant 
that  in  Cafes  of  Penalties  by  way  oi  Security,  the  clear  finul 
Jullice  of  the  Cafe  Ihould  be  attained  in  the  Courts  of  Law. 

1373'  1374- 
2dly.   The  juft  Intent  of  a  Bond  is,  io  fecure  Principal  intereft 

and  Colts  by  a  Penalty ;   and  fuffer  the  Debtor,  at  any  Time, 

to  fave  the  Forfeiture,  hy  p{f forming  the  Intent,     ibid. 

3dly.  Bonds  conditioned  for  Payment  of  Money  by  Injlalmcnts 
are  within  this  Ad:,      ibid. 

4thly.  But  if  a  Bond  is  conditioned  for  Payment  o{  ■s.  grofs  Sum 
at  a  certain  fxed  Day  ;  and  by  ^fubfeqiient  Agreement,  ths 
Debtor  is  allowed  to  pay  it  by  Inllalments,  provided  that  He 
pay  it  punElually  ;  Otherwife,  the  Agreement  and  Defeafance 
to  be  void; — If  the  Debtor  does  not  pay  \l  piuiSlually,  they 
are  void;  and  the  Qrojs  Sum  is  due  to  the  Obligee.      1374. 
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And  unlefs  the  Debtor  pays  the  nshoIe'Wionty,  He  can  not 
be  relieved  from  the  Penalty.     Page  12,7 A- 
rthly.  The  Acceptance  oilnterejl  up  beyond  the  Time  of  the 
unpaid  Inftalment  is  ;/o  JVover:  For,  tlie  Obligee  was  in- 
titled  to  receive  it,  as  Part  of  the  Original  Debt  fecured 
by  the  Bond.      137^- 
A  Mandamus  "  to  go  to  Eleftion,  upon  a  '^Judgment  of  Ouflcr' — 
ill:.  Can  not  be  moved  for,  /"///Judgment  be  aclually Jigned.  1386. 
2dly.   1  he   Profecutor,  who   only  Jiaycd  till  his  Judgment  was 
Jigned,  (hall  not  lofe  his  Motion  which  He  was  quite  pre- 
pared  to   make,  by  another  Perfon's  Employing  a  Counfel 
who  had  Pre- Audience  before   the  Profecutor's  Counfel,  in 
order  to  get  Priority,     ibid,     and  1387. 
A  Pldint  if' ought  to  give  the  Defendant  an  Account  of  the  Parti- 

culdrs  oi  \\\s  Demand.  1390. 
A  Defendant  was  arrefted  within  two  Days  of  the  End  o^ Eafer 
Term,  by  Virtue  of  a  Writ  taken  out  four  Days  before  the 
End  of  the  fame  Rafter  Term  ;  and  remairted  in  Ctiftody  of  the 
Sheriff  till  ajter  the  End  of  Trinity  Term  following,  'without 
being  charged  with  any  Declaration. 

lit.  He   was   dfcharged  out  of  Cuflody  of  the  Sheriff,  on 

filing  common  Bail.      1450. 
2dly.  There  is  no  Difference  {per  Lord  Mansfield)  between 
his  being  in  Cuftody  of  the  Sheriff',  and  his  being  in  Cuf- 
tody  of  the  Mardial.     il?!d. 
But  it  does  not  follow  that  "  becaufe  a  Declaration  muft  he  filed 
"  before  the  End  of  z  fecond  Term,"  that  therefore  Notice  to 
plead  mufl:  be  given   ivithin  the  fame   Limits  :   For  Notice  to 
plead  may  be  good,  though  only  given  a  little  before  the  Effoin- 
Day  of  thz  jollounng  Term.      HS^- 
A  Month'?,  Time  to  plead — means  a  lunar  Month.      14^5- 
And  fo  in  all  legal  Proceedings,  a  Month  means  four  Weeks:  But 

in  ^lare  impedit.  Six  Months  means  Half  a  Tear.     ibid. 
Temporal  Law  underftands  them  to  be  Lunar:  Ecclefiafiical  Law, 

Calendar,     ibid,   and  1456. 
Concerning  Putting-off  Trials,      i  514  to  1516.     Sec  Trial. 
The  Court  will  never  grant  an  Information,  upon  the  Application 
—of  the  Attorney  General,  in  Cafes  profecutcd  by  the  Crown; 
becaufe  He   has  that  Right  in  Himfelf  and  may  fummon  the 
Parties  to  fliew  Caufe,  if  He  thinks  proper.      ^S^S- 
Proceedings  have  been  flayed,  where  it  appears  upon   the  Face  of 
the  Declaration,  "  That  the  Caufe  of  Adtion  is  infra  Dignita- 
"  tern  Ci/riip"  (as  for  20  Shillings  only:)  But  this  ought  not  to 
be  done  upon  the  mere  Affidavit  of  the  Defendant;   For,   the 
Court  can  not  try  the  ^lanttim,  upon  Affidavit.      1592. 
An  Objeftion  to  an  Qmiffion  in  the  Plea-Roll  comes  too  late,  after 
the  Defendant  has  accepted  the  Jffiie  ^^a^  paid  for  it.  1682,  i6H^. 
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A  Scire  facias  againfl  Bai/  muft  lie  four  Days  in  the  Office,  be- 
fore the  Return :  A  Scire  facias  in  Error  needs  not  do  fo. 
Page  1723. 
Payment  of  Money  into  Court — The  Court  of  C.  B.  have  lately  al- 
tered their  Praftice,  and  made  it  conformable  to  the  Pradlice  of 
B.  R.  {viz.  to friiefo  much  out  of  the  Pec.laration.)  1773. 
V.fiipra,  fub  1 1  20.  '  „^.j  ,r,- 

Personal  Appearance  of  a  Defendant  convided  of  a  Mifdemea- 
nour  ought  not  to  be  difpenfed  with,  (upon  his  Clerk:  in  Court's 
Undertaking  for  the  Fine,)   unlefs  it  be  clear  "  That  the  Pu- 
"   nilbment  will  not  h(t  corporal,  hut  only  pecuniary";  and  not 
in  every  Cafe  even  of  that  Kind.      17H7. 
A  Defendant  in  Cujlody  muA  be  charged  \y\\X\  a  Declaration  bff^re 
the  End  oi  thtjecond  Term  after  his  Imprilbnment ;   EUe,   He 
may  be  difcharged,  on  filing  common  Bail  G?f .      1787,  1788- 
And  the  Time  runs  from  Notice  of  his  being  in  Cuftody.  ibid. 
Surrender  in  Di/charge  of  Bail  eq^mWy  intitles  to  being  lb /?/- 
perfdabk,  as  if  the  Pcrfon   had  been  taken,  and  had  remained 
two  Terms  in  Cuftody  after  being  taken,  and  the  Plaintiff  had 
negledled  to  declare,     ibid. 
A  real  fair  Demurrer  is  Vv'ithin  the  Terms  of  a  Judge's   Order 
for  pleading  an  ifuable  Plea  :  h.  Jlmm  Demun-er  is  only  an  Eva- 
fion  of  it.      1788,  17B9. 
On  a  Writ  of  Error — Otie  alone  can  not  bring  a  Writ  of  Error, 

on  a  Judgment  againft  Several,      179 1,  J792. 
But  One  only  of  two  Executors  who  have  recovered,  may,  upon 
a  Writ  of  Error  to  reverfe  their  Judgment,  have  a  Scire  facias 
quare  Executionem  ?ion,  without  fliewing  "  that  the  other  Ex- 
"  ecutor  is  dead."     ibid. 
On  a  Scire  facias.  No  Damages  can  be  recovered,     ibid. 
The  Prefence  of  an  Attorney  for  the  Dcfendnnt,  upon  ConfJJir.g 
'judgment,  is  nccellary  where  the   Lefendant  is  in  Cuftody  at 
that  fame  Plaintiff' %  Suit:  But  the  Rule  does  7iot  extend  to  War- 
rants of  Attorney  to  confefs  Judgments  in  other  Adions.  1793. 
Iffue  tendered  by  the  Defendant;  and   the  Plaintift' joins  lifue — 
"  Et  prediB.   the  Dfendant  fmiliter,"  inftead  of  "  et  prediSI. 
"  the   Plaintiff  fimilitcr."     This   was   objedted,    in    Arreft  of 
Judgment:  But  the  Objection  was  over-ruled,  and'  the  Judg- 
ment eftabliflied.      1793?  ^794-  ^ir.f.4 
A  Prifoncr  is  intitled  to  be  difc barged  out  cf  Cuftody  of  the  A4ar- 
flial,  if  a  Committitur  be  not  actually  entered  on  Record  before 
the  End  of  the  fecond  Term.     An'' Entry  in  th£  MarJhaTs  Book 
is  not  fufficient.      1841. 
The  Court  refufed   to  quajlj,   upon   Motion,  an  IndlBment  Jor 

Jelling  by  falfe  Weights.      1841. 
^  G^-wr^// T^z^/e?  was  now  eftablilhed   (H.  1766,   6  G.  :;.)   "That 
■*♦  all  enlarged  Rules  to  a  fubfequent  Term  Hiould    be  fixed  to 

.     "  certain 
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"  ccriain  Days  m  inch  lublequent  Term ;  liz.  Five,  io\-  the 
"  firft  Dayj  Five,  for  the  fecond ;  and  lb  on:  And  LJ/is  to 
**  be  hung  up  in  the  Offices;  and  Copies  thereof  given  to  the 
*'  Judges,  the  Day  before  the  Beginning  of  every  Term."  Pages 
1842,  1843,  1844. 

A  Habeas  Corpus  cum  dm/a,  ad  faciendum  et  recipiejidian,  di- 
rected to  a  Gaoler  of  au  Out-County,  may  be  returnable  bcjore 
a  Judge,  and  immediate  ;  notwithftanding  an  old  dijiijcd  link 
o'i  Michaelmas  1654;  and  notvv'ithftanding  the  Plaintiff's  hav- 
ing already  declared  againft  the  Defendant  in  Cufcody  of  ths 
Sheriff,  purfuant  to  4,  5  //''.  <S  M.  c.  z\:  Which  Statute  takes 
away  the  Reajon  of  this  old  Rule,  but  not  the  Plaintiff's  Right 
to  remove  Him.      1875,  187&. 

About  yw/7/Zi///j- Indi<ftments>  on  Motion.      1841.     ^zt  IndiSlment , 

After  Sentefice  pronounced,  the  Court  are  not  bound  to  let  in  a 
Motion  in  Arrejl  of  Judgment.      1901  to  1903. 

Bail  upon  appearing  to  an  Outlawry.  1920.  See  Bail,  Out' 
bivry. 

The  Sheriffs  of  London  and  Middlefx  could  not  be  compelled  to 
return  their  Writs  and  bring  in  the  Body,  till  after  Six  Days  : 
They  fliall,  for  the  future,  be  obliged  to  do  it  within  four 
Days. 

Regida  generalis,  made  in  Tr/w.  6  G.  3.      1921. 

ll^^Cfentatiorn     See    Advo-wfon. 

.      iD^efCnlmCnt.      See  Conrt-Leet. 

By  a  Juflice  of  Peace  upon  View,  purfuant  to  5  Eliz.  c.  it^.  §  9. 

is  traverjable  generally.      1530  to  1532.     See  Bligb-lVay. 
Of  Bread  wanting  Weight — (grafted  on  3  G.  3.  c.  \\.  §  6.  and 

14.)      1859  to  1865.     See  Court-Leet. 

^imit"^  of  ^mt— 

What  gives  it:  And  how  to  be  pleaded.  1423  to  1434:  See 
Pleading. 

#nfon,  #?ifoner0. 

In  Execution  upon  Qui  tam  Adions  brought  againft  them,  are 
not  included  in  the  13th  Claufe  of  32  G.  2.  c.  28.  "for  Dif- 
"  charge  of  Debtors  in  Execution  for  Sums  not  exceeding  100/. 
"  upon  exhibiting  their  Petition  and  affigning  over  all  their 
"  Eilate  and  £ffeds;"  either  as  to  the  Crown's  Moiety,  ©r 
even  the  Infcnner'i  Moiety.     J  322. 

Infold 
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dnjohent  Debtors — loJien  to  be  drought  up,  afecond  Tme.  Pcrgc 
139.3.  See  Statutes  (particularly  2  G.  2.  c.  22.  §  9.  and  32  G. 
2.  c.  28.   §  13.) 

By  2  G.  3.  c.  2.  fo  much  of  i  G.  3.  c.  17.  as  relates  to  Creditors 
Compelling  Prifoners  charged  in  Execution,  to  deliver  up  their 
Eftates,  and  to  fuch  Prifoners  being  thereupon  diijcharged,  is 
REPEALEoyro;?;  and  after  19th  November  1761,  to  ^//Intents 
and  Purpofes  whatfoever.     1457. 

.Befcre  t&atDa.y,a.n  Application  had  been  made  to  the  Quarter- 

Seffions  under  the  t/jen  unrepealed  Law,  and  the  Jurifdidioii 

_Jully  attached  in  Them ;  and  every  Requifite  complied  with:  Yet 

They  adjourned  the  Matter  till  a  Day  fubfequent  to  that  Day, 

•when  the  Repeal  was  to  lake  Place.     They  can  not  proceed, 

.after  that  Day  :  No  Jurifdiftion  remained  in  Them,     ibid. 

A  Perfon  not  in  aSlual  Cufiody  of  the  Gaoler,  but  only  of  the  Of- 
ficer in  a  Lock-up  Houfe,  was  holden  7iot  intitled  to  be  dif- 
charged  under  i  G.  3.  c.  ly.     1809. 

If  a  Committitur  is  not  entered  on  Record  within  two  Terms,  the 
Prifener  is  intitled  to  be  difcharged.     1841-     See  PraSlice. 

'Of  Ambafladour«  and  Public  Miniflers,  and  their  Domcflic  Scr^ 

vants.      1478  to  1482.     See  Ambajfadour. 
'Of  an  Attorney,  does  not  hold  againA  the  Court  of  Confclence 

in  London.     1583. 

Shall  not  be  granted,  where  it  is  «o/ Wfl/pr/iz/.  1692.    Sec  Organ. 

The  Reafon  why  the  Temporal  Courts  will  not  permit  the  Spiri- 
tual Courts  to  try  Ciijioms.     ibid. 

To  the  Ecclefiajiical  Court,  in  a  Suit  there,  for  not  fetting  out 
Tithes.  The  Occupier,  wlio  had  agreed  with  the  Impropria- 
tor's Agent,  after  the  Corn  was  cut  and  ready  to  be  houfed,  for 
5/.  tendered  the  5/,  and  offered  a  Pica  "That  He  had  pur- 
"  chafed  the  Tithe  for  5/."  Which  Plea  the  EcclefialHcal 
Court  rejed:ed. 

jft.  This  Rejedion  of  this  Plea  is  Matter  of  Prohibition,  and 
not  of  Appeal.      1874,1875. 

1.  Where  their  Law  does  7iot  differ  from  Our's,  the 
Rejedlion  of  a  Plea,  would  be  Matter  oi  Appeal,  ibid. 

2.  But  where  it  does  differ,  or  where  They  would  re- 
quire greater  Proof,  fuch  a  Rejedlion  is  Matter  oi  Pro- 
hibition, not  of  Appeal  j  becaufe  All  their  Courts 
would  equally  adhere  to  their  own  Law.     ibid. 

Part  IV.  Vol. III.  ^G  sdly. 
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.£dly.  An  Agreement  with  ihe  Age}!t  of- the  Impropriator, 
for  a  Compofition,  ^«dir  the  Principal,  by  our  Law,  and 
in  common  Senfe  and  Juftice :  But,  by  their  Law,  it  does 
rfiot  bind  the  Proprietor  of  the  Tithes,  (as  Dr.  G'tbfon  fays.) 
Pages  1874,  1875. 
3dly.  The  Occupier  may  here,  with  Propriety  be  faid  to 
have  purchafed :t\\t{c  Tithes,  though  the  Contract  was 
only  by  Parol:  For  the  Corn  'wxs  Jevered ;  and  it  was  7jot 
a  Sale  to  a  Stranger,  but  a  Compofition  between  tiie  Pro- 
prietor and  Occupier,  pro  hac  vice  tafitum.     ibid. 
rTo  the  Spiritual  Court — granted  (even  after  AtJirmance  upon  Ap- 
peal) againft  a  Decree  for  a  Creditor,  who  had  cited  .\n  Admi- 
niftratrix  to  bring  in  an  Inventory,  and  (being  brou    "  in)  had 
objeded  to  it.     The  Court  held  the  Spiritual  Court  to  have  jio 
"^urijdi^ion.     1922,  1923. 

'A  Tenant  being  Three  Quarters  of  a  Year  in  Arrear  to  his  Land- 
lord for  Rent,  and  inlolvent,  co.v/eyed  All  his  Effeds  for  the 
Benefit  of  his  Creditors.  His  Creditors  emplo3''ed  One  Leper, 
as  a  Broker,  to  fell  thefc  Efflds.  He  advertifed  a  Snie.  The 
Landlord  came  to  dijiruin.  Leter  promijed  to  pay  Him  the  faid 
Arrears  amounting  to  45/.  (fixing  the  fpecific  Sum,)  if  He 
nvould  DESIS.T  Jrom  difiraining.  This  is  not  within  the  Statute 
of  Frauds  29  C.  2.  c.  3.  §  4.   which   enads  **  That  no  Adion 

■  '•  fliall  be  brought,  v/hereby   to  charge  the  Defendant  upon 

*'  any  Special  Promife  to  anfwer  for  the  Debt  Default  or  Mif- 

"  carriages  of  another  Person,  unlefs  the  Agreement  or 

•  ■  "  fome  Memorandum  or  Note  thereof  fhall  be  in  IVriting,  and 

'""  fg^^<^  by  the  Party  or  fome  Perfon  authorifed  by  Him."  1 886 
to  1891. 

#;!OmiirO?P  Jl^Ote.      Z^^Bin  (f'Bxchange. 

iA  Cajh-Note  direded  by  a  Merchant  to  his  Banker — "  Pay  to  Ship 
*'  Fortune,   or    Bearer,  fo  much" — is  negotiable:   And  the 
Bearer  (proving   that  He   came  fairly  by  it)  miy  maintain  p.n 
Aciion  upon  it,  againft  the  Drawer  1516  to  1530.     ^tt  Bill  of 
-Exchange,  S.  C.  at  large. 


^'MXt 


•'  V)T- 
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^  I  X  Months  here  means  W^^  a  Tear-^'*1£  He  recovers  his 
'♦  Prefentation  within  ^/x  Months,  Damages  fhall  be  given, 
"  to  Half  a  Tear's  Value  only."  i%Ed-w.  i.-^iWeJim.  2.) 
f.  5.     Pagei^sS'  ;  r  ^bd7  m^-;*^:  •■ 

£lUO  QlEatrantO*  See  Infor7natio?t  in  Nature  of  a  ^0 
.  >j  „  •  Warranto, 

linbA 


laanfom, 

AN  ASlion  may  be  maintained  by  an  Allen  Enemy  upon  a  Ran- 
Ibm-Bill.     1741,  1742.     See  Alieri. 

^  Bates, 

LeJJ'ees  of  LEAD-Mines  are  ndt,  in  />5^/  Refpeft,  liable  to  be 

rated  to  the  Relief  of  the  Poor.     1341  to  1345.     See  Mines ^ 

Statutes  [j\.i  Eliz.  c.  2.) 

.  Scavenger's  Rate   being  appealed  from,  to  the  Quarter-Seffions, 

the  ^arter-SeJions  not  only  quaflied  it,  but  made  a  new  One. 

.  1458  to  1460. 

ift.  This  Order  oi  ^arter-'Seffions  was  remo'ved  into  B.  R. 
by  Certiorari,  notwithftanding  the  12th  Se(^ion  of  2  IV. 

zdly.   It  was  quaped  in  toto :  The  Juftices  at  their  Quarter- 
Seffions  have  720  Power  to  jnake  this  new  Rate.     1460. 
.Poors    Rate   being  appealed  from,  Qu.  Whether  the  garter- 
Sejions  can  make  a  new  One.     ibid. 

•  i^eceit— 

.To  defend  pro  Interejje  filo — difcuflcd.  1290  lo  1304.  See 
Eject  went. 

.  iSecognisante— 

•  On  removing  an  Indidlment  for  Perjury  from  Hicks's  Hall.  The 
Defendant  neither  gave  Notice  of  Trial  nor  went  to  Trial  in 
or  after  the  wc-aY  Term ;  In  th.<i  fubfequeni  One,  He  gave  No- 

-    •     ,,i  tice 
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tice  of  Trial,  but  ivithdrciv  his  Record.  The  Profecutor  get 
Cojh  taxed  agahtft  bim,  for  nat  going^cn  to  T^W  according  to 
liis  Notice ;  and  had  him  in  Cujlody  upon  an  Attachment  for  a 
Contempt  in  No?i-Payme?tt  oi  them.  The  Defendant  gave  a 
fecond  Notice  of  Trial.;  and  was  acquitted.  The  Bail  ap- 
plied to  difcharge  the  Recognizance.  The  Court  refiifed  to 
difcharge  it,  whilfl  ihefe  Cofts  remained  unpaid:  For,  there  is 
no  Pretence  to  apply  for  a  Favour,  without  firfl  doing  Juftice. 
Fage  1461  to  1463^ 

jJclCCOtJttp*     See  Commo7t  Recovery. 

JlElCl^ttOn — See   FiEiion^  Tejle^  P leading ,   Decla?~atio?i. 

Of  a  Declaration,  to  the  firft  Day  of  the  Term,  if  it  has  no  fpe- 
cial  Memorandum,  is  only  fi<3:itious,  and  may  be  controverted. 
1243.  For  Fidtions  of  Law  fliall  not  be  urged  to  an  Intent 
not  within  the  Reafon  and  Policy  of  them.     ibid. 

Of  a  Judgment — To  what  Day  it  fhall  relate.  1596,  1597. 
See  Common  Recovery. 

Leafe  and  Ueieafe  by  an  Infant,  is  only  voidable.  1794  to  1S09. 
See  Infant. 

iR-tnt.     See  Landlord,  Replevin. 

What  Things  belonging  to  third  Perfons  are  liable  to  be  dijiraitied 
for  Rent:  And  what  are  exempted:  1498  to  1504.  See  Difirefs^ 

i^epcal*     Sec  Siauaes. 

laeple^tn*     See   Diftrefs. 

&  not  an  Adion  or  Plaint  within  8,  9  W.  3.  <:.  11.  §  i.  1286, 
1287. 

iaefpouDeutia— 

How  Refpondentia-Interefts  are  to  be  infured.  J401.  See  Po- 
licy of  Infurance-. 


Eetucn— 
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Falling  on  a  Siciiday.  Page  1595  to  1602.  See  Common  Recovery, 
Signed  and  delivered,  but  ?iot  filed  till  about  two  Years  ^/'c'r 
the  Death  of  the  Perfon  to  whom  the  Writ  was  diredled.  It 
was  moved  "  to  take  it  of  from  the  File."  This  was  litigated  ; 
but  at  lafi;  compromifed.  1641  to  1645.  'ic<^  Mandamus. 
The  Sheriffs  of  London  and  Middlejex  fliall  be  obliged  to  return 
their  Writs  and  bring  in  the  Body,  v/ithin  four  Days  :  E/guLi 
generalis,  T?-/;/.  6  G.  3.  1921.  (Before  this  Rule,  They  could 
not  be  compelled  to  do  it,  till  after  fix  Days,     ibid.) 

Of  a  Will — A  Covenant  "  to  fand  feifed  to  Ufei' — is  not  a  Revo- 
cation,     1256. 

But  a  Feoffment  without  Livery,  a  Bargain  and  Sale  'without  In- 
rolment,  a  Grant  ivithout  Attornment,  are  Revocations,  ibid. 
So,  if  a  Man  parts  with  the  Eftate  out  oi  Himfelf.     ibid. 

A  Revocation  in  Equity  muft  be  upon  the  Foot  of  it's  being  car* 
ried  into  Execution  in  Equity,     ibid. 

Of  a  Will — A  Partition,  by  Deed,  between  Tenants  in  Common, 
does  not  amount  to  a  Revocation.      1491. 

QonJiruSlive  Revocations,  contrary  to  the  Intention  of  tlis  Tefta- 
tor,  ought  not  to  be  indulged,     ibid. 

Can  not  be  by  Fewer  than  Three.     1263. 

Jf  Several  be  indided  ;  and  All  acquitted,  but  Two;  there  esn  be 
no  Judgment  again  ft  thofe  Two.     ibid. 

^ut  if  Six  be  indicted;  and  Two  die,  untried;  Two  are  acquit- 
ted; and  Two  found  guilty;  Judgment  fliali  not  be  arrefted. 
ibid. 

So,  if  the  Indidment  be  "  that  the  Two  Perfons  convicled,  cum 
'*  jnultis  Aliis,  or  ivitb  divers  Other  Dillurbcrs  of  the  Peace, 
>'  committed  a  Riot."     ibid. 

iROal50»     Sec  Highways 
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^Catjenger.     See  Rates. 

^cire  factasr— 

AGAINST  J5j//— nnift  Ue  four  Days  m  the  Office,  before 
the  Return.     Page  1723. 
In  Error— needs  not  do  fo.     ibid. 

No  Damages  can  be  recovered  on  a  Scire  facias :  Nor  could  Co/7j-, 
till  8,  9  /F.  3.  c.  1 1.  §  3.      1 79 1,  1792. 

ii)COtlanD. 

The  Linen  ManifaBure  of  Scotland  is  the  Linen  Manufacture  of 
THIS  Kingdom,  within  the  Adl  of  9,  10  ^.  3.  c,  27,  and  the 
Adt  of  Union:  And  a  Whohfale-Y^t^X^x  in  Linens  of  the  Manu- 
facture of  Scotland  is  7Z(?/  obliged  to  take  out  a  Licence,  to  qua- 
lify Him  to  trade  thus  by  tfhokfale  in  England.      1317. 

gjecretarp  of  ^tate— 

"  Whether  He  is  a  Jujiice  of  Peace,  within  the  Intention  of  7  J. 

"    1.  r.  5.      21  y.  I.  <r.  12.  and  24  G.  2.  <r.  44"— argued  and 

difcuffed,  but  not  fettled.      1741  to  1768. 
"  Whether  He  adts  as  a  Confcrvator  of  the  Peace  by  the  Common 

"  Law" — argued,  but  not  fettled,     ibid. 
He  can  not  ilTue  a  Warrant  "  to  take  up  the  Author,  Printer,  or 

"  Piiblifier"    (of  a  feditious    Libel,)    generally,    and   'without 

naming  or  defcribing  any  particular  Perfon ;  leaving  it,  con- 

fequently,  to  the  Discretion  of  the  MeiTenger,  "  whom  to  ap- 

.••  prehend."     ibid. 
The  CH^cer  who  defends  Himfelf  under  fuch  a  Warrant  is  obliged 

to  ihew  that  He  adled  in  Obedience  to  it.      1767,  1768. 
If  He  takes  up  a  Perfon  who  was  not  Author,  Printer,  or  Pub- 

lirtier,  the  Foundation  of  his  Defence  fails,     ibid. 

Sentence— on  Criminals:, 

On  a  Man  convidted  of  Bribery  at  an  Eledicn  to  Parliainent 

(See  Bribery.) 

ift.  Was  refpited   till   the  Time  limited  for  bringing  the 

^ti  tarn  Allien  fliould  expire.      1359,  1388. 
zdly.  Sentence— 200/.  Fine,  and  Three  Months  Imprifon- 
ment.     1389. 

For 
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c. 


For  Perjury,  againft  Mr.  Lookup — He  affigned  for  Error  (inter 
alia)  3d.  That  no  certain  Day  \s  fixed  iox  letting  Him  in  the 
Pillory.  4th.  That  no  certain  T^ime  infixed  lox  his  T^ranfporta- 
tion.  6th.  That  the  Court  had  no  Power  to  order  Him  to  be 
tranfported  to,  the  Colonies  or  Plantations,  by  2  G.  2.  c.  25. 
Page  1903.  [The  Judgment  was  reverfed  for  another  different 
Error.]  &. 

After  Sentence  proriounced,  the  Defendant  can  not  move  in  Arreft 
of  Judgment,  or  for  a  New  'Trial.     1902,  1903. 


^I)en^0  aiiD  t\)m  2i5ailtfi5. 


How  far  their  Bailiffs  are  confined  as  to  the  Execution  of  their 
Warrants.      1725  to  1729. 

I  ft.   Whether  it  mull  be  '■ivithin  their  particular  Hundred. 

ibid. 
2dly.  The  proper  Method  oi pleading,  upon  Adlions  brought 
on  their  Seci{rity-Bon^.     ibid. 

^!)eri(f  Xurn0.     Sce  Coun-Leet.  . 

%\\\%  anD  llclbet^. 

The  Proceeding  by  the  Cuflom-boife  Officer,  for  the  Pecuniarv 
Pe?ialty  forfeited  by  26  G.  2.  c.  z.  §  3-6.  is  not  limited,  by 
§  7  to  a  Month  from  Seizure:  It  extends  after  Condemnation, 
where  due  Diligence  is  ufed  by  Flim.      135*^.  '3')9- 

Special  Bail,  by  the  8th  Seftion  of  that  Aft,  (hall  be  given  "  to 
"  pay  the  Forfeitures,  or  yield  the  Body:"  And  the  Affidiivit 
to  hold  to  Bail  needs  not  to  be  more  particular  than  "  that  the 
"  Wunti'S  has  Caufe  of  A<^ion  againll  the  Defendant,  for  fuch 
"  a  Sum,  forfeited  by  Plim  fo  and  fo  (^c."     1569. 

stamps:. 

A  Leafe  can  not  ht  given  in  Evidence,  without  being  ftampt,  1563. 
^tatUt60»     See  Co7ifiriiEiiG7i. 

t 

2  G.  2.  c.  24  (§  7.)  "  for  the  more  cffeftual  preventing  Bribery 
"  and  Corruption  in  the  Election  of  Members  to  ferve  in  Par- 
"  liament."      1236,1237.     'itz  Bribery,  Declaration. 

29  C.  2.  c.  3.  §  4.  requiring  a  Note  in  Writing,  where  the 
At^reement  is  not   to  be  performed   icithin  a  2"ear — does  not 

extend 
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extend  to  Contingencies  that  only  7nciy  happen  within  the^ 
Year :  A  Note  in  Writing  is  not  neceflary,  unlets  it  appears 
upon  the  Agreement,  that  it  is  to  be  performed  after  the- 
Year.     Page  1 2  8 1 . 

22,23  c.  2.  f.  9.  %ult.  (concerning  Cojlsy  where  the  Damages, 
are  under  40 j-.)  1282  to  1284.     See  Cejls. 

8,  9  //^.  3.  f.  I  I.   §  I.   Replevin  is  not  'within  it.      1286,  1287. 

All  Statutes   relating  to  Cojls  are  to  be  conflrued  Jlriflly,     ibid. 

8,  g  JV.  2-  c.  27") 

27  G.  2.  c.  17  V1287  to  1290.     See  Marfialy  Land-Tax, 

33  ^-  -'  <^'    ^  J 

I  '^   P      I        ^  *?  "? 

^  f^     '     '    -^^[1290101304.     ?>tQ  EjeBi7ient,  Receipt. 

T  The  Z^/^tv^-Manufadure  of  Scotland  is  the 

9,  xofF.  3.  c.  27/    Linen  Manufadture  of  this  Kingdom.     1317. 

5  Ann.  c.    8  r  See   Haivkers,  Pedlars,  and  Petty    Chapmen : 

J    See  Scotland. 

32  G.  2.  c.  28.  §  13.   defendants  in  Qui  tam  ABions  are  not 

within  this  Claufe;  fo  as  to  be  intitlcd  to  be  difcharged  tvtr\  as 

to  the  Infonncrs  Moiety,  upon  affigning  over  their  Eftate  and 

Effeds.     1322. 

2  G.  2.  c.  24.  §  7  and  §  1 1.     1335  to  1340.     See  Bribery.  [V. 

fupra,  under  pa.  1236.) 

43  Eliz.  c.  2.  does  not  extend  to  Z«^<7^'Mines     The  fpecifying 

,    CW-Mines  excludes  o^y^tr  Sorts  of  Mines.   1341  to  1345.  See 

Poor -Tax  y  Mines. 

26  G.  2.  <:.  21.   §  3>  6,  7.      1358,  1359.     ^^Q  Silks  and  Velvets. 

"1  An  Original  Order  "  For  late  Overfeers 

vr  K    /^^RA       "  to  pay  over  Monies   to  their  Succeflbrs," 

43^//2;^f.2.H^|o  \^  ^^^  ^^^  ^^  ^^^^  ^y  ^j^^  Quarter-Ses. 

^7      •     •     •  3   •  S  T-      sioNS.   1366,1367.    ^tQjuJJicesofPeace^ 

Overfeers, 
4,  5  Ann,  c.  16.   §  13.     See  Payment  of  Money  inta  Court  y  on  it. 

J  370  to  1375. 
32  G.  2.  c,  28.  §  13.  leaves  the  Time  of  bringing  remanded  Pri- 
foners  up  againy  to  the  Difcretion  of  the  Court :  Whereas  2  G. 
2.  £-.2  2.  §  9.  fxed'xX.  to  fome  Time  within  the  fir Jl  Week  of 
xht  following  Tertn.      1393. 
19  G.  2.  c,  37.  §  5>  6.      1394  to  1401.     ?i<tt  Policy  of  Infurance. 
22  C.  2.  r.  II.  §  21.      1408  to  1416.     See  Wharfage. 
^.G.  2.  6".  30.  §  23.  to  prevent  »;^/;V/V//j- fning  out  Commiflions 

of  Bankruptcy.      1418,1419.     ^tt  Bankrupt. 
2  G.  2.  c.  24.  §  7.  (againfl  corrupting  Voters  for  Members  of 
Parliament.)  1423  to  1434.   ^te  Priority  of  Suit ;  and  Pleading. 
^,  ^  W.  &  M,  c.  21.  §  2,      1448  to  1450.     See  Bail,  PraSlice. 
ji  G.  I.  c,  4.  §3.     1452  to  1455.     ^e.c  Mandamus. 
13  Edw.  I.  (Wefini.  z.J  c,  5.     H55'     ^^^  ^are  impedit, 

2  G.  3, 
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2  G.  2'  ^'2.  repealing  Part  of  i  G.  3.  c,  17.  after    19th  Nov. 
1 76 1.     Page  li^^y.     '^tQ  Frifoners. 

zW.^  M.  fiat.  2.  c.  8.  §  12.  1458  to  1460.  See  Rates  f  Sca- 
venger s, J  Certiorari. 

g,  10  fF.  2-  c.  27.  §  I.  There  is  a  Mifiake  in  this  Adt:  The 
Words  do  not  anfwer  the  Intention  of  it.  1472  to  1474.  See 
Hawkers  and  Pedlars. 

9,  10  JV.  3.  c.  27.  §  8.  Convidlion  for  trading  without  having  a 
Xicence  is  good;  though  the  Evidence  was  only  of  a  Refujal 
to  produce,     i^rjd'     See,  as  laft  above. 

J  Ann.  c.  12.  The  Hifiory  and  particular  Occajion  of  it's  being 
made;  and  the  Privileges  fecured  by  it.     1478  to  1481.     See 
Amhajfadour. 
,4,5  W.^  M.  c.  18.  §  5^ 

12  G.  I.  c.  29.  (1482  to  1484.     %z^  Capias  utlagatum^ 

ilC.2.  fiat.  2.  c.l.  §  4  r     and  Bail. 
■5  G.  2.  c.  22.  §  5.  3 

-J  Of  Wills — difcufTed  and  e5:plained  ;  partl- 

32  i?.  8.  r.  r.  §  I        (    cularly,  with  refped:  to  Wills  made  by 

34,  35  i/.  8.  <r.  5-  §4\    Joint-tenants,       1489    to    1498.       See 

J    "Joint-tenants. 

21  H.S.  c.  13.  §9,  ID.  againft  Pluralities.  1504  to  1511.  See 
Benefice,  ItiduSlion,  Lapfe. 

5  Eliz.  c.  13.  §9.     1530  to  1532.    See  High-Way,  Prefentment^ 
2jac.i.  C.8.  •) 

136'.  2.  fiat.  2.  c.2.\i  545  to  I  549.     See  Bail,  Error. 

16,  17  C.  2.  <:.  8.        3 

26  G.  2.  f.  21.  §  3  Gf  §  8.  1569.  See  Silks  and  Velvets,  Bail^ 
Affidavit. 

2  G.  2.  c.  24.  §  7.  againft  corrupting  Voters  for  Members  of  Par- 
liament)  1586  to  1591.  V.J'upra  (under  pa.  1423.)  and 
Bribery,  Evidence. 

4  G.  2.  ^.  28.  I  ^    7  ,6o->  to  1609.     See  Landlord  and  Tenant. 
\i  G.  7.  c.  19.  §  18)        :>  y 

13,  14  C.  2.  c.  12.   §21.      1610101615.     Sct.Parifij,  Townfijip, 

Village,  Overfeeer. 

-J  relate  to  different  Objefts :  The  For- 
4,  c  W.  G?  ikf.  f.  18.   §  2  /    mer  refirains ;    the   Latter    enlarges. 

9  ^w."/.  f.  20.  §  4  r    161 5,  16 16.  Sto.  Informations  in  Na- 

3   ^«^<^  £/  ^'^  Warranto. 
4,  c  Ann.  c.  16.  §  u.  Dilatory  Pleas  to  IndiBments  muft  have 

A/fidavits  annexed  to  them,  verifying  their  Truth.      i6i8. 
\y  G.  -2.  c.  ^.  §  7.  (relating  to  Rogues  and  Vagabonds)     1636. 

See  Commitment. 
"J  Ann.  c.  12.  The   Service  muft  be  real  and  bond  fide:  Other- 
wife,  the  Domeftic  can  not  have  the  Privilege.      1481,   1677 

to  1679.     S'tt  Ambaffhdour. 
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■i%Eiiz.  c.  3         ,\P^ge  1679  to  1682.     See  BaJiarJ,  Orders  (f 
bXj.  I.  c.  19.   §  2i      ~Bdj}ardy,   Commitment. 
5  Ami.  c.  14.  §  2.  (for  the  better  Prefervation  of  the  Game.)  17201 
to  1723.     See  Certiorari,  Couviifion,  Cofls. 

23  H.  8.  <:.  15.  §  1} 

iS'Efe.  r.  5.  §  3     >i724.     See  Coy?j. 

^Jac.  I.  r.  3.  §  ij 

9  G.  I.  c.  22.  §7.     //^/V.     See  HwidreB. 

-yyac.  I.  f.  5   ")  Whether  a'Secret/iry  of  State  is  within  the  In- 
21  y^c.  I.  f.  12  >  tention  of  them.      1742  to  1768.     See  i5^<:r(^- 

24  G.  2.  c.  24     J    tary  of  State. 

I'Eiiz.  c.  \y.     r770,  1771.     See  Water-Bailiff. 

I  G.  3.  c.^J.  §1.      1809.     See  Pnfo/2,  Prifoners. 

4,  5  /^.  t?  M.  c.  187  1812  to  1823.     See  Fairs,  Market,  Itifor- 

9  Ann.  c.  2.0  I   mation  in  Nature  of  ^0  Warranto. 

li'tj.  I.  c.  24.  did  not  confider  Corporations  that  h-ad  flipt  the 
fixed  Day  of  eleding  their  Chief  Officer,  as  being  thevehy  dif- 
Jolved:  It  only  meant  to  revive  their  ASlivity.     1872,  1873. 
'See  Corporation. 
4,  5  JV.  &  M.  c.  21.  tdkes  away  the  Reafon  oi  an  old  Rule  of 
Michaelmas  1654,  but  not  the  Plaintiff's  Right   to  remove  a 
Defendant  by  Habeas  Corpus.      1 876.     See  PraBice. 
Zt)C.  2.  c.  3.  §  4.  (Of  Frauds.)  What  flidl  or  flrall  not  be  con- 
fidered  as  a  fpecial  Promife  to  anfwer  for  ihe  Debt  of  another 
'Perfon.      1886  to  1891.     See  Promife. 
-2  G.  2.  c.  35.      1903.     See  Sente?2ce for  Fer'jury. 

^^  ^iif'J\l'  ^\   !:    1 1020.     See  Outlawry,  Bail, 
.4,  5  ^.  (5^M.  r.  18.  §4i    ^  ■^' 

29C.2.  f.  3.'§4.   (Df 'Frauds.)     An  AuB ion  kerns  not  to  be 

within  it.      1921.     See  AutJion. 
.21  H.  S.  f.  5.  §4.   (concerning  Inventories^)     1923.     See  Pro- 
hibition. 

"1  Concerning  T^urns,  Xteets,  Inquifi- 

^^Edw.  I.  {Wejlm.  2.)  c.  13     <tion\s,  Prefe7ttments :    The  Power 

I  Ediv.  7^.  Jiat.  2.  c.  i-j        )■  of  which  Turns  and  LeetsTias  been 

Magna  Charta,  c.  \J  gv^duaUy  abridgfd;  never  enlarged. 

J     1859101865.     See  Court -Lect. 
51  H.  3.  Affa  Panis  h,  Cexvi^ix^ 

%  Ann.  f.  18  (difcufled  and  explained,     ibi'd. 

.^iG.2.  c.7g  \    See  Bread,  Court-Leet. 

Subpoena— 

An  Attorney  is  not  obliged  to  obey  a  Subpccna  with  a  Duces  tecum 
of  Papers  belonging  to  his  Client,  ferved  upon  Him  to  found 

a  Pro- 
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a  Profecutlon  by  Indidlment — againfl  his  Client  for  forging  them. 
.Page  1688, 

'The  Wa}tf  of  It  may  be  fupplied  by  Appearance  and  not  ajking 
further  Time^     ^z^^*     ^^^  ConviSlion, 

■Ts  not  "Sl  juridical  Day :  And  when  a  'Return  falls  upon  a  Sunday^ 
No  Appearance,  v\ov  Judgment  can  be  ////  Monday.  1596  to> 
1602.     See  Common  Recovery^ 

^arrettuer 

-By  an  Infant,  by  Deed — ^Whether  void,  oronlyvoidable.  1807. 
See  Infant. 


J 


BTenant*     See  -Landlord. 

"^tUant  in  SC^ail.      See  Com^noft  Recovery. 

O  H  N  Shilfon,  Tenant  in  Tail,  with  Remainder  to  his  owri 
right  Heirs,  by  Leaje  ana  Releafe  conveyed  to  Truftees,  to 
the  Ufc  of  Himfelf  for  Life;  Remainder  to  Truftees,  to  pre- 
ferve  contingent  Remainders ;  Remainder  to  the  Ufe  of  his 
then  intended  Wife,  for  her  Life;  Remainder  to  their  firft  and 
other  Sons,  in  Tail  Male:  They  married,  and  had  a  Son.  Af- 
terwards, the  faid  John  fufFered  a  Common  Recovery ;  and  de- 
clared the  Ufes  of  it  to  a  Truftee,  in  Fee ;  In  Truft,  to  fell. 
He  fold  to  T'yrrelL  'Tyrrell  brought  an  Ejecflment  againft  the 
Son.  Per  Cur,  xmanimoufly — The  Recovery  enured  to  the 
Ufes  of  the  Settlement:  And  the  Pur  chafer  (Tyr/v//)  "had  no  Title. 
J70-5  to  iyo6. 

1  sh  The  Gld  Notion  was,  "  that  a  Tenant  in  Tail  could  not 
"  convey  an  Eftate  longer  than  for  his  oivn  Life:"  Or,  at 
leaft,  it  was  doubted  whether  He  could  do  it  otherwife 
than  by  a  Feoffment.  1705,  1706. 
2d]y.  But  it  is  now  fettled  "  that  He  may,  by  Leafe  and 
"  Releafe,  or  by  Bargain  and  Sale,  pafs  a  bafe  Fee,  a  de- 
*'  feafible  Eftate,  to  the  Bargainee  or  Releafee,  voidable 
•"  by  the  Iffue  in  Tail."     tbid. 
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Confervacy  of  it.     Page  1768  to  1,771.     ^t^  Water -Bailiff. 

Ximber» 

Beech  may  be  fo,  by  the  Cuftom  of  that  Part  of  the  Country  where 
it  grows.      1309,1312.     ^Qt  Beech. 

By  Cuftom ary  Tenants.     1278.     Sqq  Cujlomary  I'enants. 

Of  a  Part  of  a  Common,  allotted  (upon  an  Inclofure  and  Dlvi- 
fion)  to  be  holden  by  the  Perfons  to  whom  they  are  allotted, 
fubjedl  to  ihtfame  Charges  and  Incumbrances  as  their  ownfor- 
•  mer  Lands  to  which  they  are  confolidated,  were  fubje(5t.  Per 
Cur.  An  Exemption  and  Modus  which  did  not  extend  to  Com- 
mon, exempting  their  own  former  Lands  from  Tithes,  fliall 
not  exempt  the  allotted  Common  from  Tithes :  And  what  was 
not  before  exempted,  fhall  pay  Tithes ;  though  what  was  be- 
before  exempted,  (hall  remain  exempted,  after  the  Allotment 
and  Confolidation.      1375  to  1379. 

Lie  in  Grant :  Yet,  where  Jevered,  and  compounded  for  by  the 
Occupier,  p-o  hac  vice  tantum,  may  properly  be  faid  to  h^ pur- 
chafed  by  Him,  though  the  Contradl  was  only  by  Parol. 
1873  to  1875.     See  Prohibition. 

"Notice  of  fetting  them  out  is  not,  by  Common  Law,  neceflary  to 
be  given  by  the  Occupier  to  the  Owner:  But  by  the  Ecckji- 
aJiicalhTi-Vf,  it  ?j  neceflary.      1892. 

A  Cuftom  in  a  Parifh,  ••  That  Notice  of  the  fetting  them  out  fhould 
"  be  given  to  the  Owner,"  is  a  reafonable,  convenient,  and 
good  Cufom.  1894.  And  a  very  fight  Evide}Jce  would  be  fuf- 
iicient  to  prove  it.     ibid. 

But  Notice  "  of  their  having  been  fet  out"  is  necefary  to  be  given 
to  the  Owner,  previoufly  to  the  bringing  an  Adlion  againf  Him 
for  not  taking  them  away.    1892. 

The  ASlioii  for  not  taking  them  away  In  a  reafonable  Time,  muft 
be  Trefpafs  on  the  Cafe :  Trefpals  vi  et  armis  will  not  lie;  bc- 
.  caufe  it  is  only  a  ATo^-feafance.      1891. 

ITOlL     See    Wharfage. 

Toll-thorough  requires  a  Conf  deration  to  be  foewn,  to  fupport  the 
Demand  of  it;  becaufe  it  is  againf  common  Right.  1404, 
1407.     But 
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A  PoRT-Duty  does,  of  itfelf,  imp/y  a  Confideration,  to  fupport. 
Pages  1404,  1407. 

HTOtonfllip.     See  Parifi. 

What  fhall  be  efteemed  a  Townfliip  or  Village.     1391  to  1393. 

See  Village,  Mandamus. 

STralie  auD  Xratser* 

"Feme  Covert  Sole  Trader  in  London.     I'J'jf^  to  1785.     See  Bank^ 
rupt,  London. 

Xrefpaf0, 

The  DiJlmBion  between  Trefpafs  vi  et  armis,  and  Trefpafs  upon 

the  Cafe.      1556101564.     Set  ASlion. 
Wherever  there  is  an  exclufive  Right,  Trefpafs  vi  et  armis  will ' 

lie.      1827.     St&  Adlion. 

Xnal 

By  a  "Jiify  of  another  County — 

I  ft.  Local  Adtions  or  Informations  may  be  tried  in  the  next 
adjoining  County;  if  the  Matter  can  not  be  tried  at  all,  or 
can  not  he  fairly  and  impartially  in  the  proper  County.  1350 

^°  ^335-  .      ,  r  . 

2dly.  This  may  be  done  in  the  M^/j6o^  of  entering  a  Suggefwn 

upon  the  Roll,  by  Leave  of  the  Court,     ibid. 

3dly.  But  there  muft  be  Facts  fuggefted  upon  the  Roll,  fuf-- 
ficient  to  warrant  the  Conclufion,  and  to  prove  fully  and 
clearly  to  the  Court,  "  that  a  fair  and  impartial  Trial  can 
*'  not  be  had  in  the  County  where  the  Fadl  is  laid."  ibid. 
A  general  Swearing  "  to  Apprehenfion  and  Belief"  is  far 
■from  being  a  Foundation  for  luch  a  Suggeftion.     ibid. 

4thly.  Neither  is  Freedom  of  the  City  a  fufficient  Reafon  for  it, 
or  a  Ground  to  award  the  Venire  to  the  County  at  large,  for 
the  Trial  of  an  Information  againft  Aldermen  of  the  City, 
for  a  Mifdemeanour  in  refufing  to  admit  Perfons  to  their 
Freedom,  till  after  the  Eledlion  for  Members  of  Parliament: 
For,  it  does  not  follow,  that  becaufe  a  Perfon  efpoufes  One 
or  another  Intereft  at  an  Eledion,  He  muft  therefore  juftify 
or  defend  at  all,  and  much  lefs  by  perjuring  Himfelf,  the 
improper  Behaviour  of  the  Friends  or  Agents  of  the  Candi- 
date He  voted  for.     ibid. 
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Shall  not  he  put  off,  where  the  Putting  it  off  would  not  tend  to 
advance  Juftice,  but  to  delay  it.     Page  1516. 

I  ft.  A  Trial  fhall  not  be  fo  hurried  on,  as  to  do  Injujlice  to 

the  Defendant.      15 14. 
sdly.  An  Affidavit  in  common  Form  may  be  fufficient  to  put 
off  a  Trial,  where  no  Caufe  of  Sufpicion  appears :  But 
where  there  is  Caufe  of  Sufpicion,  it  may,  in  fomc  Cafes, 
be  neceflary  to  fatisfy  the  Court — 

1 .  That  the  Perfons  abfent  are  really  material  Witnefles. 
ibid. 

2.  That  there  has  been  710  Laches  or  NegleSl  to  procure 
their  Teftimony.     ibid. 

3.  That  there  is  a  reafonable  Expectation  of  Xki^xx  future 
Attendance.     J  515. 

The  Didin^aion  about  bringing  into  Court  or  Delivering  to  the 
Plaintiff,  Xh.&  fpecific  Thing  demanded:  viz.  In  what  Cafes  it 
may  be  doncj  in  what  Cafes  it  may  not.    1364.     See  PraSlice, 

STtuaees 

Sball  not,  in  an  "EjeBment,  recover  Poffeffion  from  or  difpute  it 
VixX\i  \}iM6x  Cejiuy  qui  Trujl.      1901. 

Xurn*     Sec  Court-Leet, 


THERE  is  great  Difference  between  Changing  the  Venue, 
and  awarding  the  Venire  into  another  County.      1333' 
The  Court  ought  to  change  the  Venue,  when  it  appears  to  Them, 
that  there  is  a  probable  Ground  to  apprehend,   tha.t  a  fair,  im- 
partial, or  at  leaft  zfatisfaBory  Trial,  can  not  be  had  where  it 
is  laid.      1564. 
May  be  changed  into  the  County  oiChefter,     1S59. 

Where  no  Injujlice  is  done,  it  is  a  Reafon  againft  fetting  it  afide. 
1255,  1256, 

A  Con- 


Contained  in  this  Volume. 

A  Confent  *'  to  be  bottnd  by  a  VerdiEl  in  one  Caufe  out  of  feveral 
*'  upon  the  fame  Queftion,"  Ti\tzn%  fuch  a  Verdid  as  the  Court 
fhall  think  ought  to  Jiand.     Page  '^^'JJ- 

ExceJJive  Damages  were  given  on  a  Writ  of  Inquiry,  for  a  Mihtia- 
Man  againft  his  Colonel,  who  had  ordered  him  20  Laflies  by 
two  Drummers  :  But  the  Court  would  not  Jet  afide  the  Verdidl, 
becaufe  the  Colonel  had  adled  arbitrarily,  malo  animOt  and  was 
'Very  well  able  to  ^zy  thQvci.     1846. 

5illUS5C»     See  PariJJjy   TownJJjip. 

An  Order  was  quajloed;  which  appointed  Overfeers  for  the  Town- 
Jhip  or  Village  of  Haugh,  confining  of  a  Capital  Mejfuage,  two 
Jmall  ancient  Cottages,  One  J'mall  Cottage  lately  built,  and  a  Te- 
nemnt  Part  of  the  Capital  MefTuagej  All  let  to  One  Maw, 
and  tiie  three  Cottages  and  Tenement  inhabited  by  his  poor 
Under-tenants,  (two  Day- Labourers,  a  Shepherd,  and  a  poor 
Widow.)      1392,  1393- 

Umpirage— 

Is  72ot  vitiated,  by  the  Arbitrator's  Joining  in  it,     1474. 

tll!nit)er0tp  of  CamlsntJge— 

Their  Mode  of  electing  a  jUgh-Etens^ard, 

Their  Right  to  a  Court-Leet. 

Their  partial  or  total  Acceptance  of  a  7tew  Charter. 

Their  Manner  of  voting;  and  proper  Place  for  it. 

The  Commencement  of  their  Degrees. 

The  Difference  between  honorary  and  regular  Graduates. 

Their  Ufages  and  ancient  Rights. 

Their  being  L^j^-Corporations. 

Infant's  Conveyance  by  Leafe  and  Releafe,  is  only  voidable,    1794 
to  ]8o9.     See  Infant. 

Wage. 

No  Antiquity  can  give  San£iion  to  an  Ufage  bad  in  itfelf.     iy(>'7. 
Ulage  ought  not  to  weigh  againjl  Principles  and  clear  Law ;  un- 

lefs  in  Cafes  where  the  contrary  would  be  inconvenient  and 

induce  worfe  Effed:s.     ibid, 

.1  m^^z^u 


1648 

to 
1663. 

See 
Man- 
damus^ 
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O 


F  Mariners.     See  Mariners. 

maxxmts 


General — are  illegal.     Page  ijSj.     'itt  Secretary  of  State. 
V>^  Secretary  of  State.     1742  to  1768.     Sqq  Secretary  of  State. 

Ollarraut  of  :^tto?nep 

To  confefs  a  Judgment — given  to  a  Feme  Sole,  who  afterwards 
marries — How  Judgment  muft  be  entered  up.  1471.  See  Baron 
and  Feme. 

To  confefs  a  Judgment — The  Neceflity  of  an  Attorney  for  the 
Defendant  is  confined  to  the  particular  Caufe  whereupon  He  is 
in  Cu/iody :  The  Rule  does  not  extend  to  Warrants  to  confefs 
Judgments  in  other  Actions,     1793. 

cmaterBatliff 

of  the  River  Thames,  between  the  Great  Bridge  of  Staines  and 

the  Head  oi  the  River,  is  an  Office  in  the  Gift  of  the  Crown. 

1768. 
He  has  no  Right  to  feize  the  Engines  or  Fidi  in  a  Perfon's   owft 

Fifhery,  as  prohibited  by  j  Eliz.  c.  17.  without  ^rmisaj-  Pre- 

fentment  or  Convi^ion.      1770,  1771. 
The  Violation  of  this   public  Law   (of  i  Eliz.  c.  17.)  is  not 

within  the  Idea  of  a  Nufance:  The  Method  prefcribed  by  it, 

inufl:  be  purfued.     ibid. 

0:i)arfage. 

Wharfage  is  due  for  landing  Goods  on  the  Wharf;  Cranage,  for 

the  Afjiftance  of  the  Crane.      1414- 
The  Rates  for  Wharfage  and  Cranage  in  London  are  fettled  by 

22  C.  2.  c.  1 1.  §  21.      1408. 
The  Council  could  not  vary  or  extend  that  Ad;  but  were  obliged 

to  purfue  it :  It  was  not  in  their  Power,  to  impoje  a  Duty.   J  4 1 5, 

1416. 
Wharfage  and  Cranage  are  not  due  for  Goods  not  landed  upon 
fuch  Wharf;  although  they  are  brought  to  it ;  and  the  Veffel 
fafiened  to  it,  whilft  they  are  put  out  of  it,  on  board  a  Lighter. 

J413  to  1416. 

4  The 


Contained  in   this   Volume. 


I'he  Wharfinger  can  not  hlnd:r  the  VefTel  from  comin'^  to  his 
Wharf.     Fage  141 3  to  14 16. 

But  if  it  comes  under  a  colourable  Pretence,  with  ill  Intention  ;  or 
?noors  or  fajlens  to  it  without  Intention  of  loading  or  unloading 
upon  it ;  or  Jiays  longer  than  is  ncceffary  to  load  and  unload  j 
I'he  Whariinger  has  his  Remedy  by  Adion  on  the  Cafe.     ibid>. 

Revocation  of  it.     See  Revocation. 

The  5'/^/a/£'j- of  Wills  (32  H.  8.  c.  i.  §  i.  and  34,  35  B.  8.  c.  5. 
§  4.)  difculTed  and  explained  ;  and  particularly,  with  refpcCl  to 
Wills   made   by    'Joint-tenants.      1489   to   1498.     See   Joints 
tenants. 
WitnelTes  to  a  Will 

I  ft.   It  is  7iot  neceffary,  that  they  fhould  atteft  in  the  Prefence 

of  Each  Other.     J 77 5. 
adly.  Nor,  to  every  Page,  Folio,  or  Sheet,     ibid. 
3dly.   Nor,   that  each  Page,   Folio  or  Sheet  {hould  be  particu- 
larly fliewn  to  them.     ibid. 
4thly.  Nor,  that  the  Teftator  fliould  declare  the  Inftrument  He 

executes  "  to  be  his  Will."     ibid. 
5thly.   Nor,  that  the  Witneffes  fhould  knoiv  the  Contents,  ibid. 
6thly.   But  it  may  be  material,  whether  the  firft  Sheet  was  or 
was  not  in  the  Room,  when  the  latter  Sheet  was  executed 
and  attefted.     ibid. 

To  a  Will.     See  Will,  Devife. 

"  Thou  art  a  Rogue ;  and  thou  haft  cheated mt  of  feveral  Pounds" — 
are  adionable.      1688,  1689. 

Spiriting— 

What  Sort  o^  Agreements  muft  be  reduced  into  Writing,  or  fome 
Memorandum  or  Note  thereof  made  and  ligned.  1280.  Sec 
Statutes  (29  C.  2.  f.  3.  §  4.) 
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